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CASES 


ARGUED  AND  DETERMINED 


SUPREME  COURT  OP  LOUISIANA, 


I!f  THE 


EASTERN  DISTRICT,  AT  NEW  ORLEANS, 

MARCH,  1845. 


How.  FRANCOIS  XAVIER  MARTIN. 
Hon.  henry  A.  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  RICE  GARLAND. 


Thx  Pouoe  Jury  of  the   Pabibh   of  Jeffbrson    v.   Fban^ois 
Valoour  Volant  Labarsb  and  others. 

Ths  Sahb  v.  Thb  St.  Mart's  Market  Steam  Ferrt  Compant. 

The  Same  v.  Wiluam  Reoxt. 

Appeals  from  the  District  Court  of  the  First  District,  Buchan- 
<m,  J. 

/.  SegherSf  for  the  appellants. 

L.  JamUf  WittSf  and  Preston^  for  the  defendants. 

Garland,  J.  These  cases  originated  in  the  Parish  Court  of 
the  parish  of  Jefferson,  and  the  object  of  all  of  them  being  the 
same,  they  were  tried  together  in  the  court  below,  and,  by  an 
agreement  in  the  record,  the  evidence  in  one  case  is  to  be  nsed 
in  all  in  this  conrt ;  and  they  have  been  argued  together,  upon 

Vol.  X.  1 


NliW  ORLEANS, 


The  Police  Jury  of  JeffeiBon  v.  Labarre  and  others. 


the  appeal  of  the  plaintiffs,  from  the  judgment  of  the  District 
Court,  reversing  that  of  the  Parish  Court,  on  the  appeal  taken 
from  it.  The  allegation,  or  charge  in  the  petitions  is,  that  the 
defendants  **  have  constructed  buildings  and  fences  on  their  pro- 
perty at  Gretna,  which  have  been  denounced  by  the  syndic 
of  the  ward  as  obstructing  the  space  reserved  for  public  use,  in 
contravention  of  the  police  regulations ; "  that  they  have  failed 
to  obey  the  order  given  by  the  Parish  Judge  to  remove  these 
obstructions,  whereby  each  of  the  parties  have  become  liable 
to  a  forfeiture  of  forty-nine  dollars,  ^*  and  to  have  the  said  works 
removed  at  their  expense/*  The  prayer  is,  that  each  defendant 
be  condemned  to  pay  the  sum  of /orty-nine  dollars  to  the  parish 
treasure]^  ''  due  by  them  as  aforesaid  to  the  said  parish ;  and 
that  the  aforesaid  buildings  and  fences  be  removed  or  destroyed 
at  their  expense.'*^ 

The  defendants  first  except  to  the  jurisdiction  of  the  parish 
court  because  they  say  the  judge  thereof  is  the  president  of  the 
poUce  jury,  and  consequently  one  of  the  members  of  the  corpo- 
ration that  institutes  the  proceedings ;  and  they  further  say  that, 
if  they  should  be  compelled  to  pull  down  their  building,  and  to 
pay  the  forfeiture  claimed,  the  damages  each  of  them  would 
sustain  would  exceed  81000;  that,  therefore,  the  Parish  Court 
had  no  jurisdiction.  The  answer  commences  by  a  general 
denial  of  all  the  allegations ;  and  specially  alleges  that  the 
space  required  by  law,  along  the  bank  of  the  Mississippi,  has 
been  left  between  their  houses  and  enclosures.  They  further 
say,  that  the  public  road,  which  formerly  ran  in  front  of  the 
tract  of  land  on  which  Gretna  now  stands,  has,  by  the  consent 
and  sufferance  of  the  plaintiffs,  been  established  in  the  street 
called  Front  street,  which  is  in  good  repair  and  condition,  and 
equally,  if  not  more  convenient,  to  the  public.  The  defendants 
proceed  to  call  their  vendors  in  warranty,  and  pray  for  judgment 
against  them,  in  case  theyare  disturbed  in  their  possession. 

The  exceptions  to  the  capacity  of  the  judge  to  try  the  case, 
and  as  to  the  amount  of  damages  involved  exceeding  his  juris- 
diction, were  never  decided  on,  in  either  the  Parish,  or  District 
courts ;  yet  the  counsel  for  the  defendants  urges  them  upon  us, 
as  if  they  had  been. 


MARCH,  1845. 
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It  is  admitted,  that  the  valae  of  the  buildings  and  enclosures 
sought  to  be  removed,  exceeds  tdOO ;  further,  that  the  defen* 
dants  **  keep  the  tow*path  of  sixty  feet,  required  by  law,  at  the 
disposal  of  the  public ;"  and  further,  "that  the  plaintiffs  claim 
is  confined  to  the  site  of  the  old  road,  and  to  compel  the  defen- 
dants to  keep  or  repair  the  lev^e  according  to  the  ordinance." 
There  is  no/  allegation  in  the  petition,  that  the  lev€e  is  out  of 
repair,  nor  any  distinct^  one,  that  the  public  road  has  been  ob- 
structed j  stiU  the  whole  time  of  the  court  below,  and  of  this, 
has  been  occupied  with  that  question ;  it  being  shown  that  the 
ley^e  is  in  good  orden 

Mechanics  Village  and  Gretna,  are  laid  off  on  a  bend  of  the 
river ;  the  former  is  above,  and  was  first  surveyed  into  squares 
and  streets.  The  public  road  that  was  in  front,  ran  close  to  the 
lev^e,  following  it ;  but  by  the  plan  of  the  Village,  it  was  run 
straight.  An  ordinance  of  the  Police  Jury,  requires  all  plans  of 
towns  or  villages  laid  out  in  the  parish,  to  be  submitted  to  them 
for  approval,  and  a  copy  deposited  in  the  ofiSce  of  the  judge  of 
the  parish.  Whether  that  of  Mechanics  Village  was  so  submit- 
ed  and  approved,  the  record  does  not  inform  us  ;  but  there  is 
no  complaint  made  of  its  not  having  been  produced.  When 
Gretna  was  laid  out,  in  1889,  the  plan  made  shows  that  the 
surveyor  continued  the  road  in  a  direct  line,  calling  it  Front 
street ;  the  consequence  is,  that  the  lower  end  of  the  street  is 
about  200  feet  from  the  river.  On  this  sparse,  two  squares  were 
laid  out  into  lots,  but  between  them  there  is  a  wide  street,  and 
on  the  lower  side  a  public  road,  both  reaching  the  lev^e.  The 
buildings  and  enclosures  of  the  defendants  are  on  these  squares ; 
and  between  them  and  the  break  of  the  bank  at  high  water, 
there  is  about  60  feet  open  for  a  tow-path.  This  plan,  it  ap- 
pears, was  submitted  to  the  Police  Jury,  on  the  2d  of  May,  1842, 
and  was  approved  with  a  proviso,  that  **  a  space  of  ground,  at 
least  100  feet  wide,  commencing  from  the  bank  of  the  river,  at 
hig^  water,  be  always  reserved  for  the  pi^blic  rqad,  16vee,  and 
landing  place.''  On  the  16  th  of  the  same  month,  the  president 
ot  the  Steam  Ferry  Company,  and  a  great  number,  if  not  all 
the  prq[>rietors  of  property  in  Gretna,  presented  their  petition 
to  the  Police  Jury,  representing  that  property  had  been  sold  ^c- 
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cording  to  the  plan ;  that  an  open  space  of  60  feet  along  the 
river,  in  front  of  the  Village,  was  sufficient  for  every  useful  pur- 
pose ;  and  therefore,  they  prayed  that  the  plan  be  adopted  as  pre- 
sented, and  the  proviso  to  the  resolution  modified.  These  peti- 
tionsy  it  appears  from  the  journal  of  the  Jury,  were  **  read  and 
laid  upon  the  table,  subject  to  call ;''  and  no  vote  or  action  ap- 
pears to  have  been  had  on  them  afterwards. 

The  evidence  further  shows,  that  by  fSllowing  Front  street  to 
its  termination,  and  then  the  road  to  the  lev6e,  the  distance  is 
not  much  greater  than  if  the  road  continued  along  the  lev6e, 
and  the  public  convenience  is  as  much  promoted,  as  if  the 
street  was  on  the  site  of  the  old  road.  The  judge  below,  in  his 
judgment,  informs  us,  that  he  went  to  the  place,  wd  inspected 
the  premises,  and  ascertained  that  what  purports  to  be  a  copy 
of  the  original  plan  of  Gretna,  was  incorrect,  and  that,  in  fact 
the  front  of  the  square  in  which  Labarre's  property  is  situated^ 
is  open  and  in  good  repair,  and  a  wide  street  on  all  sides  of  it. 
The  site  of  the  old  roctd  in  front  of  the  square  adjoining  Me- 
chanicsville,  is,  he  says,  obstructed ;  but  it  is  no  public  inconve- 
nience, as  Front  street  affords  every  reasonable  facility ;  and 
he  dismisses  the  suits  as  being  **  groundless  and  vexatious.^' 

In  the  case  of  the  same  plaintiffs  against  Eastman,  (0  Rob. 
S97,)  stated  in  considerable  detail,  the  extensive  powers  conferred 
by  the  legislature  on  the  Police  Jury  of  the  parish  of  Jefferson,  and 
also  referred  to  some  of  their  ordinances  in  relation  to  roads  and 
levies.  These  suits  are  based  upon  their  ordinances,  and  they 
make  a  marked  difference  between  the  tow-path  and  the  public 
road,  as  also  in  the  penalty  for  obstructing  the  one  or  the  other. 
The  4th  article  of  the  ordinance  relative  to  levies,  ways, 
ditches,  &c.,  '^imposes  a  fine  of  925  on  any  person,  who  shall 
**  obstruct  the  passage  on  land  reserved  for  public  ways,"  (cAe- 
mins  publics)  f  and  this  fine  can  be  recovered  for  every  time  the 
persons  so  obstructing  the  way,  shall  refuse,  or  neglect  to  re- 
move it  when  required  by  the  syndic  of  the  ward.  This  fine  the 
petition  does  not  claim ;  nor  does  it  charge  any  breach  of  the 
ordinance,  but  alleges  the  infraction  of  another  ordinance,  and 
claims  the  imposition  of  a  fine  of  949,  whilst  it  is  admitted  in 
the  record,  that  there  has  been  no  breach  of  it,  as  the  tow-patli, 
pr  reserved  space,  is  open. 
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It  is  necessary  for  the  public  convenience,  that  the  Police 
Jnries  shall  be  sustained  in  the  exercise  of  their  legitimate 
powers  in  relation  to  roads  and  levies ;  but  it  is  also  important 
that  we  should  see  that  the  laws  relative  to  there  being  some 
certainty  in  demands  being  properly  presented  to  courts,  should 
be  preserved,  and  take  care  not  to  give  a  judgment  for  a  penalty 
not  claimed,  or  for  one  claimed  where  it  is  admitted  that  there 
has  been  no  breach  of  the  law.  Besides  this,  we  are  not  aware 
of  any  law  that  authorizes  the  Parish  Court  to  entertain  a  de- 
mand for  9S5,  unless  in  case  of  appeal  from  a  justice  of  the 
peace.  We  are,  therefore,  of  opinion,  that  the  District  Court 
did  not  err  in  reversing  the  judgments  of  the  Parish  Court  in 
these  cases,  and  in  dismissing  them. 

Judgments  affinned. 


Clabkx  and  others  i;.  Thomas  Lockha&t  and  others. 

A  Yendor  is  boond  to  ezplain  himself  oleariy  as  to  the  extent  of  his  obligations ;  and 
the  eThihition  of  a  sample  implies  a  warranty,  that  the  thing  sold  by  it  shall,  in  ge- 
neral, conform  thereto.  C.  C.  S449.  Any  secret  or  hidden  defects  most  be  declar- 
ed, or  he  who  conceals  them  will  be  boond  to  indemnify  the  party  imposed  on  by 
■nch  concealment  60  the  vendor  will  be  boond  to  indemnify  the  purchaser,  though 
the  faiftciority  of  the  thing  sold  rcsolt  firam  the  acts  of  his  agent,  without  his  know< 
ledge  or  consent;  and  the  messure  of  damages  is  the  difference  between  the  price 
giren,  and  that  which  woold  haye  been  given,  had  there  been  no  deception.  Bat 
where  both  the  vendors,  and  the  purchasers,  or  their  agents,  whose  knowledge  is 
binding  on  them,  know  what  the  probable  hidden  defects  are,  the  lonner  are  not 
boond  to  indenmify  the  latter ;  as  where  cotton  bcoof^  from  certain  sectkna  of 
oonntry,  m  known  not  to  be  of  mifimn  qoality  thronghout  the  bale,  and  the  noto- 
riety of  the  fiust  lowcEB  the  price  which  it  commands  in  the  market,  the  mere  fiict 
that  the  quality  was  not  equal  throuf^iit,  nnaccompanied  with  any  proof  of  fraud 
Will  net  render  the  vendorB  liable  to  the  purchaser. 

ArpsAL  from  the  Commercial  Court  of  New  Orleans,  WattSy  J. 

Gablahd,  J.  The  petitioners  allege,  that  in  the  month  of  May, 
1841,  they  purchased,  through  Holt  &  Arrowsmith,  their  agents 
in  New  Orleans,  of  the  defendants,  1215  bales  of  cotton, 
weighing  544,812  pounds,  at  the  price  of  nine  and  a  half  cents 
per  pound.  That  the  purchase  was  made  by  samples  drawn  from 
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said  bales,  whereby  the  vendors,  by  implication  of  law,  warranted 
the  quality  of  the  cotton  contained  in  said  bales,  to  be  at  least 
equal  to  that  of  the  samples  drawn  from  them,  and  that  a  sound 
price  was  paid  for  said  cottqn,  on  the  said  implied  warranty.  That 
the  cotton  was  soon  after  shipped  to  Bristol,  in  England,  where 
it  was  opened  and  examined,  when  it  was  discovered,  **  that  in 
333  of  said  bales,  "  the  cotton  was  packed  in  the  manner  usual- 
ly termed  plated^  or  falsely  packed,  that  is  to  say,  the  cotton 
in  the  interior  of  the  bales  was  of  a  different  and  inferior 
quality,  to  that  on  the  outside,  and  to  that  contained  in  those 
parts  of  the  bales  from  which  samples  were  drawn/'    That 

■ 

paid  833  bales  contained  373,979  pounds  of  cotton,  which  was 
worth  three  farthings  per  pound  less  than  it  would  have  been 
worth,  if  the  interior  and  exterior  parts  of  the  bales  hpxl  cor- 
responded. That  the  said  difference  in  value,  amounts  to  the 
sum  of  £1168,  ISs.  Sd.  sterling;  and  that  a  further  sum  of 
^118,  ISs.  lld.f  was  expended  in  having  said  cotton  ex9.mined, 
^nd  in  discriminating  between  the  bales  falsely  packed  and 
(hose  not ;  for  which  sums,  amounting  to  $6232  62,  they  pray 
for  judgment  against  the  defendants. 

The  answer  of  the  defendants,  states  that,  as  factors,  they 
^Id  to  Holt  &  Arrowsmith,  through  the  agency  of  Megget  & 
Pergerot,  brokers,  on  the  29th  May,  1841,  twelve  hundred  and 
fifteen  bales  of  cotton,  with  the  nimibers  and  marks  set  forth  in 
pL  statement  filed»  which  also  contains  the  names  of  the  shippers 
of  the  cotton  to  them.  They  say,  that  the  cotton  was  grown  in 
^orth  Alabama  and  Tennessee,  which  fact  was  known  to  the 
purchasers,  and  that  they  (the  respondents,)  sold  it  in  the  same 
pondition  in  which  it  was  received  by  them,  and  that  they  were 
not  the  owners  of  the  cotton,  but  agents  for  selling  the  same. 
That  it  is  not  a  fact,  that  the  cotton  was  sold  by  samples  fur- 
nished by  them  ;  but  that  the  quality  was  ascertained  by  the 
brokers,  acting  as  the  agents  of  the  purchasers.  That  if  the 
cotton  was  falsely  packed,  they  are  not  responsible  (herefor,  as 
they  were  ignorant  of  it,  and  acted  in  the  matter  as  agents  of 
the  owners,  (whose  names  are  furnished),  which  fact  was  known 
(o  the  purchasers,  and  that,  as  such  agents,  they  have  accounted 
for  the  priQc  to  their  respective  principals.    The  respondents 
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farther  deny,  that  the  cotton  sold  by  them  was  falsely  packed, 
or  plated.  They  say,  that  it  is  the  case  with  all  the  cotton 
grown  and  packed  in  Tennessee  and  North  Alabama,  that  it  is 
not  throughout  the  bales  of  a  like  quality  and  condition,  which 
is  caused  by  the  different  pickings  of  the  crop  being  mixed  to- 
gether, and  the  crops  from  different  plantations  being  often 
baled  together  at  a  common  gin,  all  of  which  facts  are  well 
known  to  the  factors  and  purchasers  in  the  New  Orleans  mar- 
ket, and  materially  affect  the  price  of  cotton  from  that  quar- 
ter of  the  country ;  and  that  said  facts  were  known  to  Holt  & 
Arrowsmith,  and  the  brokers  employed  by  them. 

The  evidence  is,  that  Holt  &  Arrowsmith,  who  were  mer- 
()hants  in  New  Orleans,  were  authorized  by  the  plaintiffs,  who 
are  cotton  spinners  and  manufacturers  at  Bristol,  in  England, 
to  purchase  for  them  a  quantity  of  cotton.  They  employed 
Megget  &  Bergerot  as  brokers,  to  buy  it  for  them.  The  first 
named  of  this  firm  call  on  the  defendants  to  purchase,  and  wad 
diown,  in  their  office,  the  samples  of  the  cotton  drawn  by  them, 
on  which  the  sale  was  made.  After  the  contract  was  entered 
into,  the  brokers,  as  agents  of  the  purchasers,  went  to  the  ware^* 
house,  where  the  cotton  was  stored,  and  every  bale  of  it  was 
turned  out,  and  examined  by  them,  and  another  sample  drawn 
from  each  bale,  which  was  compared  with  the  samples  shown 
by  the  defendants,  and  found  to  correspond.  If  they  had  not 
corresponded,  the  brokers  say,  that  they  would,  according  to  the 
custom  of  the  market,  have  refused  to  receive  the  cotton,  and 
have  thrown  up  the  sale,  or  claimed  a  dedtiction  from  the  price. 
The  examination  proving  satisfactory,  the  cotton  was  received 
and  paid  for ;  and  it  is  admitted  that  the  defendants  have  ac- 
counted to  the  owners  of  it  for  the  proceeds.  In  drawing  the 
samples,  the  brokers  say,  that  they  were  drawn  from  whichever 
side  of  the  bale  was  uppermost,  and  that  the  bagging  was  not  cut 
at  any  particular  place  ;  but  that  the  whole  examination  was 
made  in  the  usual  manner.  One  of  the  brokers  farther  states  that 
he  was  told  by  the  purchaser  that  it  was  not  necessary  to  classify 
or  divide  the  cotton  into  the  different  qualities,  as  it  was  not  to  be 
resold,  and  was  bought  for  the  manufacturers,  but  to  put  it  all  as 
one  class ;  but  that,  at  the  request  of  Lockhart,  one  of  the  defen- 
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dantSy  who  said  that  the  lot  consisted  of  a  number  of  crops,  he 
did  classify  it;  and  that  it  could,  with  great  propriety,  be  di- 
vided into  three  or  four  different  classes  or  qualities.  The  cot- 
ton was  all  purchased  at  an  average  price  of  nine  and  a  half 
cents ;  although  some  was  worth  much  more,  and  some  less. 
This  is  proved,  by  several  brokers  and  purchasers,  to  be  the 
usual  mode  of  buying  cotton  in  (he  New  Orleans  market.  It  is 
further  shown  by  the  most  conclusive  evidence,  that  it  is  well 
known  to  brokers,  factors,  and  purchasers,  that  the  lower  quali- 
ties of  the  cotton  grown  and  packed  in  Tennessee  and  North 
Alabama,  do  not  run  so  regularly  through  the  bales,  as  the  cot- 
ton of  Mississippi  and  Louisiana  does;  that  is,  that  cotton  of 
various  qualities  and  color  is  often  found  in  the  same  bale*  This 
fact  is  proved  to  have  been  known  to  the  brokers  and  purchasers 
in  this  instance ;  and  in  consequence  of  the  notoriety  of  this 
fact,  the  price  of  the  article  is  much  affected  by  it,  some  brokers 
say  to  the  extent  of  a  cent  in  the  pound.  Sometimes  the  worst 
part  of  the  cotton  is  at  the  place  where  the  sample  is  taken,  and 
sometimes  the  best,  and  the  whole  bale  is  judged  by  the  sample* 
The  brokers  and  purchasers  say  that  the  causes  of  this  differ- 
ence is,  that  the  different  pickings  of  the  same  crop  are  put  into 
the  same  bale ;  that  different  crops  are  mixed,  sometimes  at  a 
common  gin ;  and  that  the  planters  generally  are  not  so  parti- 
cular in  separating  the  different  qualities,  as  those  in  Mississip- 
pi and  LouisiaijLa.  Meggett  says  that,  as  a  general  rule,  he 
would  not  advise  a  purchaser  to  give  the  same  price  for  Ten- 
nessee and  North  Alabama  cotton,  that  he  would  for  Louisiana 
and  Mississippi  of  the  same  appearance.  Holt,  one  of  the  pur- 
chasers of  the  cotton,  says,  that  he  is  acquainted  with  the  Ten- 
nessee and  North  Alabama  cottons.  That  he  has  a  prejudice 
against  them,  and  that  when  he  buys  them,  he  does  not  expect 
them  to  run  regularly  through  the  bale,  as  he  does  the  cotton  of 
this  State  and  Mississippi.  He  says,  that  the  staple  is  not  so 
good ;  that  it  does  not  suit  his  friends,  and  will  not  bring  so  good 
a  price  in  Liverpool,  because  he  considers  they  run  some  risk 
with  the  one,  which  they  do  not  with  the  other. 

In  the  latter  part  of  May,  1841,  the  cotton-was  shipped  to 
Bristol,  consigned  to  the  plaintiffs.    When  it  was  landed  from 
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the  ships,  about  the  middle  of  July,  it  was  again  sampled  by  the 
plaintiffs,  and  no  complaint  was  inade  about  it.  Three  hundred 
and  seventy  bales  were  hauled  from  the  wharf  to  the  mills  ;  and 
eight  hundred  and  forty-five  were  stored  in  the  plaintiffs'  ware- 
houses. None  of  the  cotton  was  opened  until  about  the  middle 
of  October,  between  which  period  and  the  date  of  the  purchase, 
it  is  proved  that  cotton  had  fallen  considerably  in  value.  When, 
at  the  mills,  it  was  opened  for  the  purpose  of  being  used,  com- 
plaints were  made  by  the  agents,  or  superintendents,  and  re- 
ports of  its  condition  were  made  to  the  plaintiffs,  or  their  special 
managers.  A  particular  examination  of  it  was  ordered,  and 
several  individuals  connected  with  the  mills  testify,  that  there 
was  cotton  of  different  qualities  in  three  hlindred  and  one  of 
those  bales ;  that  the  interior  did  not  correspond  with  the  exte- 
rior; that  the  cotton,  to  some  extent,  was  **  dirty,  foxey,  and 
clotted,"  inferior  inside  of  the  bales,  and  on  the  outside,  fair, 
merchantable  cotton  ;  and  that  the  cotton  was  falsely  packed 
originally.  For  the  purpose  of  making  an  examination  of  the 
845  bales  that  were  in  the  ware-houses  at  Bristol,  two  brokers 
were  sent  for  to  Liverpool,  a  distance  of  220  miles,  because,  as 
it  is  stated,  Bristol  not  being  a  cotton  market,  there  were  no 
persons  there  competent  to  form  a  correct  opinion  as  to  the  con* 
dition  of  the  cotton,  and  the  difference  in  value.  These  brokers 
examined  the  cotton  in  the  ware-houses ;  but  although  they  had 
been  brought  from  so  great  a  distance,  they  never  went  to  the 
mills  at  all,  and  never  saw  the  cotton  there.  They  swear,  that 
every  bale  was  opened  in  their  presence,  and  examined  by  them. 
That  the  cotton  was  of  a  different  quality  inside  the  bales  from 
that  on  the  outside ;  that  different  qualities  were  in  the  same 
bale ;  that  some  was  stained  and  of  an  inferior  staple  ;  and  that 
532  bales  vrere  falsely  packed.  A  young  man  in  the  employ  of 
the  plaintiffs,  as  a  keeper  of  their  ware^house,  also  testifies,  that 
he  was  vrith  the  two  brokers  during  the  whole  examination, 
keeping  a  list  of  the  bales  condemned,  or  approved ;  that  it  was 
obvious  that  the  cotton  was  falsely  or  fraudulently  packed ;  that 
the  inside  of  the  bales  contained  cotton  so  little  resembling  the 
outside,  as  to  be  clear  to  an  ordinary  observer.  The  brokers 
say,  that  they  examined  the  cotton  under  the  belief  **  that  the 
Vol.  X.  2 
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some  was  more  or  less  falsely  packed/'  and  that  the  examina- 
tion was  made  at  the  request  of  the  plaintiffs ;  and  being  asked 
what  they  mean  by  the  term  fahdy  packed,  they  say  it  is, 
'*  when  the  quality  at  the  fair,  or  sampling  end  of  a  bale,  is 
better  than  the  interior  of  the  same  bale."  They  further  say, 
that  ^  the  market  value  in  LiverpooU  according  to  the  samples 
taken  from  the  sampling  end,  in  the  ordinary  way,  on  the  25th 
of  May,  was  6id.  per  lb.,  and  at  the  time  of  the  examination, 
5id.  per  lb. ;  that  in  its  fraudulent  state,  it  would  have  been 
worth  }d.  per  lb.  less."  The  outsides  of  the  bales  were  not  all 
alike,  nor  were  the  insides  ;  in  many  there  were  various  quali- 
ties of  cotton.  They  did  not  separate  the  bad  from  the  good 
cotton ;  and  cannot  tell  what  the  proportion  was.  The  bales 
were  in  good  order,  and  the  outside  was  rather  more  free  from 
leaf,  or  cleaner,  and  of  a  better  color  than  the  interior.  None  of 
the  witnesses  in  England  know  of  any  difference  in  the  mode  of 
packing  cotton  in  Tennessee  and  Alabama,  and  in  Louisiana 
and  Mississippi.  They  all  say,  that  uniformity  throughout  the 
bale  is  expected;  and  that  various  qualities  of  cotton  are  not 
expected  to  be  in  the  same  bale ;  if  there  be,  they  consider  it 
fraudulent  packing. 

The  defendants  gave  in  evidence,  the  depositions  of  a  num- 
ber of  planters  and  overseers,  taken  in  Alabama,  which  prove 
that  the  lot  of  cotton  sold  to  the  plaintiffs,  was  made  up  of  a 
number  of  crops  belonging  to  persons  in  four  or  five  different 
counties  in  that  State.  That  the  season  for  gathering  the  crop 
of  1840  was  an  unfavorable  one,  being  very  wet;  and  that  in 
consequence  of  this  the  quality  of  the  cotton  varied  very  much. 
All  the  witnesses  state,  that  it  is  not  the  practice  in  that  section 
of  country  to  separate  the  different  pickings  or  qualities  of  cot- 
ton ;  but  that  the  whole  is  ginnedf  and  pressed  into  bales  as  it 
is  taken  from  the  mass.  They  say,  that  no  pains  were  taken  in 
pressing,  to  put  the  good  cotton  on  the  outside  of  the  bales,  and 
that  of  an  inferior  quality  inside ;  and  that  it  was  as  probable 
the  bad  would  be  outside  and  the  good  inside,  as  the  reverse. 
There  is  no  evidence  of  any  of  the  bales  being  what  is  called 
plated;  nor  is  it  pretended  that  there  was  any  thing  in  them 
but  cotton  of  some  kind.     The  pomplaint  is,  that  it  was  of  dif- 
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ferent  qualities,  ^and  did  not  ran  thiongfa  the  bales  regnlariy,** 
in  eonfonnity  with  the  sample. 

There  was  a  judgment  in  favor  of  the  plaintiffs  for  94,000 ; 
and  the  defendants  have  appealed. 

It  is  a  weU  settled  principle  of  law,  that  a  seller  is  bound  to 
explain  himself  clearly  as  to  the  extent  of  his  obligations ;  and 
the  exhibition  of  a  sample  implies  a  warranty  that  the  thing 
sold  by  it  shall,  in  general,  be  in  cmifonnity  to  it.  The  sample 
is  a  tacit  representation  of  the  quality  of  the  merehandixe  sold. 
Civil  Code,  art  2449.  1  Mart  N.  S.  312.  4  Robinson,  315.  A 
planter  who  sells  his  produce  to  a  merchant,  is  as  much  bound 
to  act  in  good  faith  as  the  latter  is  in  selling  him  his  merchan* 
dize.  If  there  be  any  secret  or  hidden  defects  they  must  be  de- 
clared; and,  if  not,  he  who  conceals  them  must  indemnify  the  par- 
ty imposed  upon  by  sndi  concealment  A  planter  is  bound  to 
indemnify  the  purchaser  of  his  cotton,  if  his  agent  (even  with- 
out his  consent  or  knowledge,)  has  plaied  it,  or  placed  cotton 
seed,  or  trash,  or  stones,  or  blocks  of  wood,  or  any  thing  else  in 
the  middle  of  the  bale,  so  as  to  impose  upon  the  purchaser;  and 
the  measure  of  the  damages,  is  the  difference  between  the  price 
given,  and  that  which  would  have  been  given  had  there  been  no 
deception  practised. 

The  counsel  on  both  sides  admit  the  law  to  be  as  stated,  and 
they  only  differ  as  to  the  application  of  the  facts  of  this  case  to  it 
Our  opinion  is,  that  it  cannot,  with  propriety,  be  said  that  there 
is  a  concealment  of  the  defects  of  a  thing  when  both  parties 
know  what  the  probable  hidden  defects  are.  We  have  said 
that  there  is  no  evidence  that  the  cotton  was  plated;  nor  are 
we  by  any  means  satisfied  that  there  was  a  simultaneous  fraud- 
ulent packing  of  tiie  cotton  sold  by  forty  or  fifty  planters,  or 
their  agents,  in  four  or  five  different  counties  in  Alabama.  The 
counsel  for  the  plaintiff  admits  the  improbability  of  such  a  sup- 
positon ;  and,  as  fraud  is  not  to  be  presumed,  we  cannot  assume 
that  there  was  a  fraudulent  packing  and  a  concealment  of  de- 
fects. It  was  a  fact  well  known  to  Megget  &  Bergerot,  the 
brokers,  to  Holt  6l  Arrowsmith,  the  agents  of  the  plaintiffs,  and 
to  the  defendants,  that  itwas  not  usual  for  the  Tennessee  and 
North  Alabama  cottons  to  be  uniform  throughout  the  bale,  and 
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in  all  cases  to  conform  to  the  sample  in  every  respect.  They 
all  knew  that  different  qualities  of  cotton  were  frequently  to  be 
found  in  the  same  bale ;  and  the  knowledge  of  this  fact,  gene* 
rally  known  in  the  market,  materially  affected  the  price,  and 
was  taken  into  consideration  in  fixing  it.  The  witnesses  all 
say,  that  a  risk  was  incurred  in  purchasing  cotton  grown  in  that 
part  of  the  country;  and  that  consequently,  when  cotton  of 
different  qualities  is  found  in  the  same  bale  they  are  not  disap- 
pointed, unless  there  is  a  great  dissimilarity  between  the  sam« 
pie  and  the  interior  of  the  bale.  To  the  plaintiffs  and  their 
brokers  and  agents  in  England  this  peculiarity  in  these  cottons 
seems  not  to  have  been  known ;  and,  of  course,  when  they  saw 
that  the  cotton  ^'  did  not  run  regularly  through  the  bcde^*  they,  at 
once,  supposed  it  proceeded  from  fraudulent  packing,  and  did 
not  attribute  it  to  the  cause  well  known  to  their  New  Orleans 
agents,  which  knowledge  had  contributed  to  a  reduction  of  the 
price.  Some  of  the  witnesses  say,  so  strong  is  the  prejudice 
gainst  those  cottons,  that  purchasers  for  the  French  market 
very  seldom  buy  them.  The  knowledge  which  the  agents  of 
the  plaintiffs  had,  of  the  known  and  general  defects  of  the  cot-^ 
ton  purchased,  is  binding  on  them ;  and  we  do  not  consider  it 
legal  or  just,  after  those  agents  have  used  that  knowledge  to 
reduce  the  price  of  the  cotton,  that  the  principals  should  set  up 
their  ignorance  as  constituting  a  claim  for  reducing  it  further. 
Independent  of  these  grounds,  the  case  of  the  plaintiffs  is  not 
presented  in  a  manner  free  from  suspicion.  They  kept  this  lot 
of  cotton  on  hand  three  months  after  its  arrivsd.  When  it 
was  opened  the  price  had  declined  about  three  farthings  a 
pound,  in  the  Liverpool  market.  The  brokers  fixed  the  rate  of 
loss,  or  difierence  in  value,  precisely  at  that  rate.  They  appeair 
ito  us  to  have  entered  upon  the  examination  of  the  cotton,  with 
a  predetermined  belief  or  impression  that  it  was  falsely  packed ; 
and  their  object  seems  to  us  to  have  been  rather  to  fix  a 
scale  for  damages,  than  to  ascertain  first  what  was  the 
true  state  of  the  case.  They  did  not  separate  the  good  cot-^ 
ton  from  the  bad,  and  could  not  tell  any  thing  as  to  the  pro- 
portions in  each  bale,  or  in  the  whole  number  of  bales.  As  to 
the  cotton  which  was  passed  by  the  brokers,  they  do  not  tell  us 
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of  what  quality  it  was,  which  we  consider  an  important  fact 
The  whole  was  sold  as  a  '*  middling  list  of  Alabamas,"  which 
was  fixed  by  taking  an  average  of  the  difierent  qualities  com- 
posing the  lot;  and  Megget  tells  us,  that  it  might  well  have 
been  divided  into  three  or  four  classes.  There  was,  therefore, 
some  cotton  better  than  middling,  and  some  inferior;  and  in 
fixing  a  scale  for  damages  it  was  important  to  ascertain  what 
the  quantity  of  each  was.  The  course  pursued  by  the  plaintifis 
gave  them  the  benefit  of  all  the  cotton  that  might  be  above 
middling,  and  would  throw  the  loss  on  all  below  that  quality  on 
the  defendants.  In  truth,  if  full  efiect  be  given  to  the  course  of 
the  plaintifis,  and  to  their  evidence,  the  sellers  of  cotton  would 
be  completely  in  the  power  of  purchasers  in  foreign  countries. 
Months  after  the  cotton  is  in  their  ware-houses  or  mills,  a  charge 
is  made  of  fraudulent  packing.  A  survey,  or  examination  is 
made  by  persons  selected  by  the  purchasers  themselves,  not  un- 
der oath,  and  without  notice  to  the  party  upon  whom  a  claim 
is  intended  to  be  made.  When  that  claim  is  made  by  suit,  the 
selected  witnesses  are  examined,  a  year  or  more  after  the  sur- 
vey, and  as  few  particulars  as  possible  given,  by  which  the  ac- 
curacy of  the  general  result  can  be  tested.  When  parties  have 
jsuch  advantages,  they  must  make  out  a  clear  case  to  entitle 
them  to  recover. 

The  testimony  of  Mure,  shews  that  the  plaintifis  did  not  pur- 
sue the  course  usual  in  Liverpool,  for  the  purpose  of  ascertain- 
ing the  loss.  There,  the  spinner,  or  purchaser,  when  he  disco- 
vers the  fraud  or  defects  in  the  cotton,  either  returns  the  whole 
bale,  or  when  the  quantity  is  not  sufficient  to  authorize  that,  he 
returns  the  inferior  cotton  to  the  seller,  and  it  is  sold,  and  the 
difierence  made  up  by  him. 

There  is  a  material  difierence  between  the  facts  of  this  case, 
and  those  oi  Brown  v.  DuplatUier^  1  Mart.,  N.  S.,  312,  and  Stiff  v. 
Nugent  4*c.,  5  Rob.,  217,  which  we  have  particularly  examined. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 

Commercial  Court  be  annulled  and  reversed,  and  ours  is  in  favor 

of  the  defendants  as  in  case  of  noii-suit,  with  the  costs  in  both 

^courts. 

Benjamin^  for  the  plaintifiT's. 

P,  Anderson  and  Grymes^  for  the  appellants. 
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The  CoMBncNiioKEBS  of  thb  New  Orleans  Improvement  and  Bank- 
ing CoBiFAKY  V,  THE  CmzENs  Bank  OP  LOUISIANA  and  others. 

The  agreement  entered  into  by  theProaidenta  of  certain  banks  in  New  Orleans,  on 
the  I8th  of  August,  1841,  for  the  purpose  of  guarantying  the  circulation  of  the 
banks  represented  by  them,  by  which  they  bound  themselves  to  contribute,  in 
proportion  to  the  circulation  of  each  bank,  as  authorised  by  a  resolution  of  the 
Presidents  of  the  6th  April,  1840,  for  the  relief  of  any  one  of  the  number  which 
might  be  unable  to  pay  or  secure  the  checks  drawn  on  it  for  the  weekly  balances, 
was  founded  on  a  good  consideration,  and  is  obligatory.  Th6  resolution  created 
a  several,  not  a  joint  obligation,  each  bank  agreeing  to  contribute  in  the  ratio  of 
its  circulation  to  that  of  the  circulation  of  all  the  banks. 

A  joint  obligation  is  created  where  several  persons  join  in  the  same  contract,  to  do 
the  same  thing  (C.  C.  3075),  bat  a  several  obligation  when  what  is  promised  by 
one  of  its  obligors  is  not  promised  by  the  others,  but  each  promises  separately  for 
himself  to  do  a  distinct  thing.  Such  obligations,  though  contained  in  the  same 
act,  are  as  distinct,  as  if  in  different  acts,  made  at  different  times.    lb.  2073. 

A  bank  in  liquidation  under  the  act  of  14th  of  March,  1842,  cannot  be  sued  before 
any  other  court  than  that  under  the  direction  of  which  it  is  being  liquidated. 
Sec  8. 

A^BAL  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

BuLLABOy  J.  This  is  an  action  by  the  Commissioners  ap- 
pointed for  the  liquidation  of  the  Improvement  Bank  against 
the  other  banks  of  this  city,  to  recover  from  each  its  share  of  a 
check  of  upwards  of  ninety  thousand  dollars,  drawn  in  favor 
of  the  Improvement  Bank  upon  the  Exchange  Bank,  by  the 
settling  clerk,  under  the  authority  of  the  league  of  bank  Presi- 
dents. The  plaintiffs  allege  that  the  several  banks  guaranteed 
the  payment  of  said  check,  and  became  liable  to  pay  in  default 
of  the  debtor  bank,  in  proportion  to  the  circulation  allowed  to 
each  bank,  according  to  the  scale  established  by  the  banks 
themselves,  through  the  agency  of  their  Presidents.  The  Parish 
Court  dismissed  the  action  as  to  such  of  the  defendant  institu- 
tions as  were  in  liquidation,  and  gave  judgment  against  the 
others,  each  for  its  virile  share,  in  proportion  to  the  number 
of  banks  which  were  parties  to  the  contract ;  and  two  of  the 
defendants,  to  wit,  the  City  Bank,  and  the  CarroUton  Bank  have 
appealed.    The  plaintiffs  also  appealed. 

Our  learned  brother  of  the  Parish  Court  has  facetiously  called 
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the  check,  upon  which  this  action  is  brought,  the  aq^ut  tnortuum 
of  the  bank's  chemical  operations.  It  appears  to  have  been  the 
last  check  drawn  by  the  secretary  appointed  by  the  presidents, 
for  the  purpose  of  a^usting  balances,  and  giving  checks  on  the 
debtor  in  favor  of  the  creditor  banks;  and  his  testimcmy  shows 
that  a  great  number  had  been  previously  drawn,  and  that  there 
was  not  a  single  bank  in  favor  of  which,  and  on  which  such 
checks  had  not  been  drawn  and  paid*  They  were  always  ad- 
mitted by  all  the  banks. 

The  resolution  of  the  bank  Presidents  of  the  18th  of  August 
1841,  which  the  plaintiffs  allege  as  the  basis  of  the  liabilities  of 
the  defendants,  respectively  declares,  that  ''the  contribution  to 
be  made  for  any  bank  that  may  be  unable  to  pay,  or  satisfac- 
torily secure  the  check  of  the  secretary  for  balances,  shall  be 
in  proportion  to  the  circulation  authorized  by  the  resolution  of 
the  6th  of  April,  1840,"  (which  was  fixed  with  referrence  to  the 
available  means  of  the  banks,)  **  and  not  in  proportion  to  their 
respective  capitals." 

It  is  contended  by  the  counsel  for  the  defendants  that  this 
resolution  is  not  binding  on  the  banks ;  but  we  concur  with  the 
Parish  Court  in  the  opinion,  that  the  evidence  sufficiently  shews 
the  acquiescence  of  the  banks,  and  that  it  became  obligatory 
on  such  as  assented  to  it.  The  league  of  bank  Presidents  grew 
out  of  the  disordered  condition  of  the  currency,  and  the  general 
suspension  of  specie  payments.  Each  bank  was  interested  in 
maintaining  the  circulation  of  all  the  others ;  and  all  had  an 
interest  in  prompt  payment  of  balances  by  such  of  the  banks 
as  should  fall  in  arrears.  The  public  looked  to  the  agreement 
among  the  banks,  by  which  the  circulation  of  each  was  to  a 
certain  extent  guarantied,  as  its  ultimate  security;  and  the 
banks  held  out  to  the  public,  as  the  motive  of  their  combina- 
tion, the  protection  of  the  great  interests  of  commerce  and  agri- 
culture. The  appellants  certainly  acquiesced  in  and  acted  un- 
der that  system,  and  with  reference  to  the  resolution  of  the  18th 
of  August,  1841. 

But,  we  think,  that  resolution  did  not  create  a  joint  obliga^ 
tion.  Each  bank  was  at  liberty  to  withdraw  from,  the  combi- 
nation after  each  settling  day ;  and  the  guarantee  was  not  each 
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for  a  fourteenth  or  a  fifteentli  according  to  the  number  of  the 
banks,  but  it  varied  according  to  its  circulation.  The  obliga- 
tions contracted  were,  therefore,  several,  and  not  joint.  Each 
bank  agreed  to  contribute  for  any  one  bank  not  able  to  pay,  or 
secure  a  balance  found  due  on  settlement,  in  the  ratio  which  its 
circulation  bore  to  the  circulation  of  all  the  banks.  The  circu- 
lation of  all  the  banks  by  the  resolution  of  April  6th,  1840,  was 
99,500,000;  consquently,  the  proportion  of  the  Carrollton  Bank 
would  be  as  9300,000,  and  that  of  the  City  Bank  as  8750,000  to 
that  aggregate,  which  would  make  the  Carrollton  Bank  liable 
only  for  3-95ths,  or  about  one  thirtieth  of  the  amount,  and  the 
City  Bank  for  75-950ths.  The  Code  defines  a  joint  obligation  to 
be  where  several  persons  join  in  the  same  contract  to  do  the  same 
thing ;  but  several  obligations  are  produced,  when  what  is  pro- 
mised by  one  of  the  obligors  is  not  promised  by  the  other,  but 
each  one  promises  separately  for  himself  to  do  a  distinct  act. 
Such  obligations,  although  they  may  be  contained  in  the  same 
act,  are  considered  as  much  individual  and  distinct,  as  if  they 
had  been  in  different  contracts,  and  made  at  different  times. 
Civil  Code,  arts.  2073,  2075. 

It  follows  from  these  principles,  that  the  court  did  not  err  in 
proceeding  to  judgment  against  a  part  only  of  the  original  de- 
fendants, after  sustaining  the  exception  to  its  jurisdiction,  as  to 
those  which  were  in  the  progress  of  liquidation  under  the 
statutes  of  1842.  But  the  court,  in  our  opinion,  did  err  in  con- 
demning each  to  pay  its  virile  share  according  to  the  number  of 
banks,  instead  of  adjusting  the  amount  of  liability  in  proportion 
to  the  circulation  of  each,  as  settled  among  themselves.  We  do 
not  see  upon  what  ground  the  banks  can  now  repudiate  that 
contract.  It  was  founded  on  a  consideration  of  mutual  support, 
and  with  a  view  of  sustaining  the  circulation,  which  was  com- 
mon to  them  all,  in  the  confidence  of  the  public.  It  is  true,  the 
President  of  the  bank,  now  plaintiff,  voted  against  that  reso- 
lution; but  it  is  equally  clear  from  the  evidence,  that  he 
yielded  to  the  will  of  the  majority,  and  acted  under  it  in  receiv- 
ing the  large  amount  of  Exchange  bank  notes,  which  must  have 
been  forced  into  circulation  by  the  other  Institutions,  and  equity 
forbids  that  she  should  be  the  only  loser. 
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No  specific  agreement  as  to  interest  is  shown,  and  we  think 
it  should  have  been  allowed  from  the  day  of  protest,  and  not 
from  the  date  of  the  checl(. 

The  judgment  of  the  Parish  Court,  so  far  as  it  concerns  the 
Garrollton  and  City  Banks,  is,  therefore  reversed ;  and  it  is  ad- 
Judged  and  decreed,  that  the  plaintiffs  recover  of  the  CarroUton 
Bank,  the  sum  93171  23,  witk  interest  at  five  per  cent,  from  the 
19th  of  February,  1842 ;  and  of  the  City  Bank,  97928  13,  with 
like  interest  until  paid,  and  the  costs  of  both  courts ;  the  costs 
of  appeal,  as  to  the  CarroUton  Bank  only,  to  be  paid  by  the 
plaintiffs. 

BarkeTf  Peyton  and  /.  W,  Smithy  for  the  plaintiffs, 

Micou  and  T.  Sliddlj  contra. 


Sams  Casb — On  a  Rjb-ueabing. 

BuLLABO,  J.  A  re-hearing  was  allowed  the  plaintififs,  on  the 
suggestion  that  we  had  overlooked  a  resolution,  which  provided 
that  the  checks  drawn  by  the  s^cret€iry  on  the  debtor,  in  favor  of 
the  creditor  banks,  should  bear  interest  at  six  per  cent  from 
date.  Such  an  agreement  has  since  been  pointed  out  to  us,  and 
the  judgment  is  to  be  corrected  accordingly. 

We  are  not  dissatisfied  with  our  former  judgment  upon  the 
merits,  so  far  as  it  relates  to  the  liability  of  the  banks  under 
the  resolutions  of  the  Board  of  Presidents.  With  respect  to 
the  right  of  any  of  the  defendants  to  dischai^e  themselves,  by 
an  offset  of  debts  due  by  the  plaintiffs,  it  is  a  question  not  raised 
by  the  pleadings. 

It  is,  therefore,  ordered,  that  in  lieu  of  five  per  cent  interest, 
the  plaintiffs  recover  at  the  rate  of  six  per  cent  from  the  date  of 
the  check ;  and  that,  in  all  other  respects,  the  judgment  firsf 
'  pronounced,  remain  undisturbed. 


Vol.  X.  3- 
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lOr  18  WiLUAM  Stewart  v.  Sarah  Pickard  and  others. 

60     54 

The  price  of  a  slave  who  belonged  to  the  husband  before  the  marriage,  but  was  sold 
by  him  during  its  existence,  cannot  be  charged  to  the  community,  without  proof 
that  the  price  was  employed  for  its  benefit 

A  partition  having  been  ordered  by  the  Probate  Court,  of  the  effects  of  the  commu- 
nity previously  existing  between  the  plaintiff  and  his  decased  wife,  the  former  op- 
posed its  homologation,  claiming  to  be  allowed,  as  a  charge  against  the  commu- 
nity, the  price  of  a  slave  sold  by  the  father  of  certain  minor  heirs  of  the  wife, 
more  than  ten  years  before,  under  a  power  of  attorney  from  him,  and  which  price 
he  alleged  had  never  been  accounted  for.  Per  Curiam :  If  the  value  of  the 
slave  was  intended  to  be  left  as  a  donation  in  the  hands  of  the  person  by  whom  it 
was  sold,  the  donor  cannot  revoke  it  in  this  way ;  if  as  a  loan,  the  action  to  re- 
cover it  is  prescribed. 

The  community  of  aeqaetB  ceases  to  exist  by  the  death  of  either  spouse.  A  title 
to  an  undivided  half  of  the  property  ^ests  in  the  survivor  and  the  heirs  of  the  de. 
ceased ;  and  if  the  former  continue  in  the  enjoyment  of  the  common  property,  he 
will  be  bound  by  the  obligations  of  a  negotiorum  gestor, 

A  Court  of  Probates  has  no  jurisdiction  of  any  matters  in  litigation  between  the 
surviving  spouse  and  the  heirs  of  the  deceased,  arising  subsequently  to  the  disso- 
lution of  the  community^-particularly  of  such  as  may  result  from  the  obliga- 
tions of  one  of  the  parties  as  a  negotiorum  gestor. 

Appeal  from  the  Court  of  Probates  of  East  Feliciana,  Saun- 
ders, J. 

Bullard,  J.  This  case  was  before  us  in  March,  1 842.  See 
1  Robinson,  415. 

In  the  further  progress  of  the  partition,  the  plaintiflT  claimed 
an  allowance  for  the  value  of  two  slaves  brought  by  him  into 
the  community,  and  sold  by  him  during  its  existence  ;  and  ftir- 
ther,  that  the  heirs  of  W.  W.  Stewart  should  be  charged  with 
$500,  as  the  price  of  a  slave,  named  Prince,  belonging  to  the 
conmiunity,  and  sold  by  him,  and  for  which  he  never  accounted. 

The  heirs  of  the  wife,  on  the  other  hand,  present  a  claim 
against  the  plaintiff  for  the  use  of  the  land,  for  the  years  1838 
and  1839  ;  for  the  use  of  their  undivided  half  of  the  land  since, 
for  two  years  and  four  months ;  for  the  hire  of  eleven  slaves, 
during  five  years,  from  1838  to  1842,  inclusive  ;  for  the  use  of 
the  horses  and  farming  utensils  for  the  years  1838  and  1839  ; 
and  for  25  bales  of  cotton  on  hand  when  the  inventory  was 
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taken,  which  the  plaintiff  made  use  of;  the  whole  amounting 
to  •9230. 

The  Court  of  Probates  rejected  these  claims  on  both  sides,  be- 
ing of  opinion  that  the  community  is  not  chargeable  with  the 
price  of  the  two  slaves,  without  proof  that  it  was  employed  for 
the  benefit  of  the  community ;  that  the  claim  against  W.  W. 
Stewart,  was  barred  by  prescription;  and  that  the  claims  set  up 
by  the  heirs  were  against  the  plaintiff  as  an  individual,  and  not 
as  a  partner  in  the  community,  and  could  only  be  enforced  in  a 
court  of  ordinary  jurisdiction.  The  correctness  of  this  judg- 
ment is  the  question  to  be  decided  on  this  appeal. 

We  concur  with  the  Court  of  Probates  in  the  opinion,  that  the 
value  of  the  two  slaves  sold  by  the  plaintiff  during  the  mar- 
riage, and  which  had  belonged  to  him  before,  does  not  form  a 
charge  upon  the  community,  without  evidence  that  it  was  em- 
ployed for  the  benefit  of  the  community. 

It  is  shown  that  a  power  of  attorney  was  given  in  1827,  by 
W.  Stewart  to  W.  W.  Stewart,  to  sell  the  slave  Prince,  the  price 
of  whom  is  now  claimed  of  his  representatives.  If  the  value  of 
the  slave  was  intended  to  be  left  in  the  hands  of  W.  W.  Stewart 
as  a  donation,  the  donor  cannot  revoke  it  in  this  way,  and  its 
collation  could  only  be  claimed  by  the  co-heirs  of  the  donee. 
If  it  was  intended  as  a  loan,  the  action  to  recover  it  back  was 
prescribed. 

Nor  did  the  court  err,  in  our  opinion,  in  revising  to  enquire 
into  the  claim  growing  out  of  the  rent  of  land,  or  the  hire  of 
slaves  and  stock,  since  the  dissolution  of  the  community,  and  in 
deciding  that  such  claim,  if  any  existed,  could  only  be  enforced 
in  a  court  of  ordinary  jurisdictioD.  In  the  case  of  Bnmssard  v. 
Bernard  ct  al.^  7  La.,  216,  we  held  that  the  community  ceased  to 
exist  at  the  death  of  one  of  the  spouses,  and  the  title  to  one  un- 
divided half  of  the  property  became  vested  in  each  of  the  par- 
ties, and  that  if  the  survivor  continued  in  the  enjoyment  of  the 
common  property,  he  was  bound  by  the  obligations  of  a  neg<4uh 
rum  gestor^  unless  he  had  some  legal  usufruct.  That  case  was 
from  the  District  Court,  and  the  enquiry  was  gone  into  as  to  the 
revenues  derived  from  the  property  after  the  dissolution  of  the 
community.    The  point  now  made,  was  considered  by  us  in  the 
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case  of  Babin  v.  Nolans  6  Robinson,  508,  in  which  we  held 
that  the  Court  of  Probates  was  without  jurisdiction  to  try  mat- 
ters in  litigation  between  the  parties  which  may  have  arisen 
subsequently  to  the  dissolution  of  the  community,  and  particu- 
larly which  may  result  from  the  obligations  of  one  of  the  par- 
ties as  a  negottorum  gestar. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  Court  of  Probates  be  affirmed ;  and  as  both  parties  have 
appealed,  it  is  further  ordered  that  each  pay  one-half  of  the 
costs  of  the  appeal. 

Merrick^  for  the  plaintiff* 

Winter^  contr&. 


AlYDREW  IVrCoLLAM,  V.  ThB    PoUCE   JuRY    OP  THE  PaRISH  OF  PoDTT 

Coupee. 

Under  the  finit  section  of  the  act  of  23d  March,  1843,  where  a  party  applies  for  an 
appeal,  by  motion  in  open  court,  at  the  same  term  at  which  the  judgement  appeaU 
ed  from  waa  rendered,  no  citation,  or  other  notice  to  the  appellee,  is  necessary, 
but  where  the  appeal  is  applied  for  at  a  subsequent  term,  citation  is  necessary,  as 
the  other  party  cannot  be  supposed  to  be  then  in  attendance. 

Appeal  from  the  District  Court  of  Point  Couple,  DeblieuXf  J. 

ibley  atld  Stevens^  for  the  appellant.  The  motion  to  dismiss 
this  appeal  comes  too  late.  The  record  was  filed  on  the  5th  of 
November,  1845,  and  the  motion  to  dismiss  on  the  27th  of  Janu- 
ary, 1845,  the  day  on  which  the  appellees  fixed  the  case  for  trial. 
The  motion  should  have  been  made  at  least  three  days  before  that 
on  which  the  case  was  fixed  for  trial.  7  Mart.,  N.  S.,  265,  271, 
2  La.,  301. 

Cooley^  for  the  defendants.  The  appeal  should  be  dismissed, 
on  the  grounds :  1st.  That  the  record  was  not  filed  on  the  return 
day,  nor  within  three  judicial  days  thereafter ;  2d.  That  the  de- 
fendants have  not  been  cited  to  answer. 

Martin,  J.  The  dismissal  of  this  appeal  is  prayed  for,  on  two 
grounds :  the  absence  of  citation,  and  the  untimely  filing  of  the 
transcript. 

An  appeal  was  prayed  for  during  the  term  in  which  judgment 
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was  given,  bat  no  transcript  was  brought  up  at  the  term  to 
which  the  appeal  was  returnable.  Afterwards,  consequently 
at  another  term  than  that  in  which  the  judgment  was  rendered, 
a  second  appeal,  to  wit,  that  now  before  us,  was  taken.  No 
citation  was  served,  or  taken  out  on  either  appeal ;  and  the  ap- 
pellant's counsel  contends  that  none  was  necessary,  the  appeal 
not  having  been  obtained  on  a  petition  at  chambers^  but  in  open 
court,  under  the  act  of  March  22d,  1843. 

It  is  true  that  if  the  first  appeal  had  been  brought  up  at  the 
succeeding  term  of  this  court,  no  citation  would  have  been  ne- 
cessary ;  because,  under  the  act  invoked,  the  appellees  would 
have  been  bound  to  take  notice  of  an  appeal  obtained  during  the 
term  at  which  the  Judgment  was  rendered.  But  the  appellant 
neglected  to  avail  himself  of  his  appeal ;  and,  at  the  subsequent 
term  of  the  District  Court,  moved  for  a  new  appeal,  at  a  period 
when  his  adversaries  cannot  be  supposed  to  have  been  in  attend* 
ance,  so  as  to  take  notice  of  the  appellant's  second  application. 
A  citation  was  necessary  to  afford  them  the  opportunity  of  resist* 
ing  the  attempt  to  have  the  judgment  altered. 

The  opinion  which  we  have  expressed  on  the  first  ground  for 
a  dismissal,  renders  it  unnecessary  to  act  on  the  second. 

Appeal  dismissed. 


VtRGtNiE  Knaps  v.  Auouste  Graitgnaed* 

Plaintiff,  who  had  been  divorced,  for  adaltery,  from  her  former  husband,  and  mar- 
ried her  paramour  in  another  State,  where  such  marriages  are  not,  as  here,  for- 
bidden by  law,  sued  her  first  husband  for  the  property  she  bad  brought  into  mar- 
riage,  without  being  authorised  or  assisted  by  her  present  husband.  On  an  ex- 
ception to  her  want  of  authorization,  aJPler  her  second  marriage  had  been  proved, 
she  offered  in  evidenoe  the  record  of  the  suit  of  her  first  husband  against  her,  and 
her  conviction  of  adultery,  to  prove  that  she  could  not  legally  contract  a  second 
marriage.  Held^  that  the  proof  of  the  second  marriage,  given  in  support  of  the 
exception,  is  sufficient  to  6how  that  she  is  under  marital  authority,  and  that  she 
cannot  be  listened  to  in  alleging  her  incapacity  to  contract  such  a  marriage  here, 
refolting  from  ber  own  violation  of  law» 

Appeal  from  the  District  Court  of  Pointe  Couple,  Nicholls^  J. 
Beattjfi  for  the  plaintifiT. 
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S.  L.  Johmon,  for  the  appellant.  The  second  marriage, 
though  any  groand  should  exist  to  annul  it,  must  be  held  valid 
until  the  nullity  is  established  by  a  judgment  of  a  competent 
court,  in  a  direct  action.  The  validity  of  a  marriage  is  to  be 
detei^mined  by  the  law  of  the  place  where  it  was  celebrated. 
If  valid  there,  it  is  valid  every  where.  Stephen's  Nisi  Prius, 
18,  note  a.  Even  when  the  parties  go  into  a  foreign  state  to 
evade  the  laws  of  their  own,  the  marriage  will  be  valid  in  the 
place  where  the  parties  live.  Medway  v.  Needham^  16  Mass.* 
159.  Under  any  view  of  the  law,  the  second  marriage,  sub- 
jected the  wife  to  the  disability  of  being  unable  to  sue  without 
the  authorization  of  the  husband. 

BuLLARD,  J.  The  plaintiff  having  been  divorced  from  her 
first  husband,  the  present  defendant,  on  the  ground  of  adultery 
committed  with  one  Henry  Knaps,  afterwards  intermarried  with 
her  paramour  in  the  State  of  Mississippi,  where  such  a  mar- 
riage is  not  forbidden  by  law,  although  it  is  so  in  this  State. 
She  afterwards  instituted  the  present  action  against  her  former 
husband,  to  recover  the  property  she  had  brought  into  marriage, 
without  being  assisted  or  authorized  by  her  present  husband  in 
the  proceeding.  This  was  excepted  to  by  the  defendant,  but 
judgment  having  been  rendered  against  him,  on  the  merits,  he 
prosecutes  this  appeal. 

On  the  trial  of  the  exception,  after  her  marriage  in  Mississip- 
pi had  been  proved,  it  appears  the  plaintiff  offered  in  evidence 
the  record  of  the  suit  of  her  former  husband  against  her  for  a 
divorce,  and  her  conviction  of  adultery  with  Knaps,  with  a  view 
of  showing  that  she  could  not  validly  contract  marriage  with 
him,  and,  con^swently,  that  his  authorization  to  sue  is  not  re- 
quired. Its  intro&uction  by  her,  for  that  purpose,  was  objected 
to,  on  the  ground  that  she  ought  not  to  be  allowed  to  allege  her 
own  turpitude,  but  it  was  admitted  by  the  court,  and  a  bill  of 
exceptions  taken. 

We  are  of  opinion,  that  the  court  erred  in  admitting  the  proof 
offered  by  her,  to  show  her  incapacity  to  contract  her  second 
marriage  on  the  ground  of  adultery.  Allegans  turpitudinem 
suam  non  est  audienda.  The  proof  of  her  marriage  in  Missis- 
sippi, given  by  the  defendant  in  support  of  his  exception,  must 
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be  considered  sufHcient  to  show  tbat  she  is  under  marital  au- 
thority,  and  she  cannot  be  permitted  to  gainsay  it,  by  alleging 
an  incapacity  to  contract  sach  marriage  in  Louisiana,  resulting 
from  her  own  violation  of  its  laws.  So  far  as  it  concerns  any 
advantage  to  herself,  she  cannot  be  listened  to  by  the  courts  of 
this  State,  in  relation  to  a  contract  reprobated  by  our  laws, 
whatever  may  be  our  opinion  of  the  matter  as  to  other  persons, 
whose  rights  here  might  depend  upon  tlie  validity  of  a  marriage 
contracted  in  another  State,  where  it  is  not  forbidden,  though 
evidently  in  evasion  of  our  own  prohibitory  laws. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  that  the  exception  be  sustained, 
and  the  suit  dismissed,  with  costs  in  both  courts. 


Samuel  L.  Bush  v.  William  6.  Wright  and  others. 

One  who  receiyes  a  note,  with  knowledge  of  an  agreement  between  the  original 
holder  and  the  endorsers,  that  but  onc-fiflh  of  the  amount  should  be  paid  at  ma- 
turity, a  new  note  being  given  for  the  balance,  will  be  bound  by  the  stipulation. 

Appeal  from  the  District  Court  of  St.  Helena,  Jones^  J. 

BuLLARD,  J.  This  is  an  action  by  the  endorsee,  against  the 
drawer  and  endorsers  of  a  promissory  note,  for  four  hundred 
dollars,  with  interest  at  ten  per  cent  a  year  from  maturity  till 
paid,  and  payable  at  the  branch  of  the  Bank  of  Louisiana  at  Ba- 
ton Rouge,  twelve  months  after  date. 

The  endorsers  pleaded,  that  they  endorsed  upon  condition 
that  the  note  should  be  made  payable  at  the  bank,  and  that  the 
drawer  and  endorsers  should  be  at  liberty  to  pay  by  installments 
of  one-fifth,  according  to  the  usage  in  bank.  That  accordingly, 
when  the  note  was  about  falling  due,  a  new  note  was  ofiered,  at 
the  elected  domicil,  for  the  amount  less  8100;  the  original  note, 
of  which  this  is  a  renewal,  being  for  f  499  25,  which  was 
left  with  the  cashier  of  the  bank,  together  with  the  money  for 
the  curtailment.  That  the  money  and  the  new  note  remained 
in  the  hands  of  the  cashier  for  thirty  days,  and  was  finally  re- 
turned, having  been  refused  by  the  holder  of  the  note. 
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The  statement  of  facts  shows  that  Amos  Kent,  one  of  the 
original  holders  of  the  note,  testified  on  the  trial,  that  the  note 
was  given  on  the  conditions  set  forth  in  the  answer,  and  that  it 
was  transferred  to  the  plaintiff*  with  a  full  knowledge  of  that  fact. 
The  cashier  of  the  bank,  where  the  note  was  made  payable,  tes- 
tified, that  Wright,  the  drawer,  on  or  about  the  3ist  of  Decem- 
ber, 1840,  deposited  in  his  hands  one  hundred  dollars  in  cash, 
and  a  note  made  by  him  for  9300,  he  thinks  payable  at  the  same 
bank  in  twelve  months,  and  requested  him  to  offer  the  same  to 
the  holder  of  a  note  drawn  by  him  for  $400,  to  be  due  in  a  few 
days,  as  payment  thereof;  that  he  refused  to  receive  the  same 
as  cashier  of  the  bank,  but,  as  an  individual,  and  to  accommo- 
date him,  he  did  receive  the  money  and  note,  and  on  the  same 
day,  after  Wright  went  away,  ofiTered  the  same  in  payment  of 
the  note  of  9400,  which,  being  refused  by  the  holder  as  payment, 
was  afterwards,  on  the  4th  of  February,  returned  to  Wright. 
He  farther  testifies  that  the  note  never  was  placed  in  bank  for 
collection,  and  had  not  been  discounted,  and,  consequently,  could 
not  be  renewed  without  special  instructions.  The  same  facts 
are,  in  substance,  sworn  to  by  F.  M.  Kent.  It  is  further  shown, 
that  the  note  was  protested  at  its  maturity,  and  notice  given  to 
the  endorsers. 

There  was  a  verdict  and  judgment  for  the  defendants,  and  the 
plaintiff*  appealed. 

The  defendants  diid  not  annex  to  their  answer  the  note  thu9 
offered  in  renewal,  according  to  the  alleged  contract,  nor  did 
they  deposit  in  court,  subject  to  its  order,  the  sum  of  one  hund- 
red dollars,  of  which  they  allege  a  tender  to  the  holder  of  the 
note.  The  consequence  is,  that,  by  the  judgment  rendered,  the 
plaintiff*  loses  the  benefit  of  both  contracts,  and  does  not  recover 
even  what  would  have  been  due  to  him  under  the  second  agree- 
ment, as  alleged  by  the  defendants.  There  does  not  appear  to  be 
any  good  legal  reason  why  he  should  be  barred  from  recovering 
any  thing.  Under  these  circumstances,  we  think,  justice  re- 
quires that  the  case  should  be  remanded  for  a  new  trial, 

It  is  therefore  ordered,  and  decreed  that  the  judgment  of  the 
District  Court  be  reversed,  the  verdict  set  aside,  and  the  case 
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remanded  for  a  new  trial ;  and  that  the  defendants  pay  the  costs 
of  the  appeal. 

Brunotf  for  the  appellant. 

DauidsoHy  for  the  defendants.^ 


VlLLENEUVB  1%  BlANC  V.  ThE  PaBISH  OF  EaST  BaTOK  RoUGS. 

The  holder  of  a  warrant,  drawn  by  the  auditor  on  the  treasurer  of  a  parish,  for  a 
certain  sum,  cannot  assign  a  part  of  it,  without  the  ccmaent  of  the  parish  autho- 
rities. The  latter  are  not  bound  to  pay  their  debts  by  portions ;  nor  will  they  bo 
bound,  though  a  draft  for  the  part  assigned  was  accepted  by  the  treasurer,  if  he 
was  not  authorized  to  do  so. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  /oftn- 

JOfly   J. 

Brunatf  for  the  appellant. 

Elamj  for  the  defendants. 

MoRPHT,  J.  The  plaintiff  has  taken  this  appeal  from  a  judg- 
ment rejecting  a  claim  of  1(305  50,  he  makes  against  the  defen- 
dants, on  a  draft  of  one  Thomas  Wilkins  for  a  larger  sum'  in 
his  favor,  drawn  upbn  and  accepted  by  A.  Duplantier,  their 
treasurer,  this  draft  having  been  given  to  him  by  Wilkins,  for 
lumber  furnished  to  the  latter,  to  be  used  in  the  construction  of 
a  parish  jail.  The  defence  below  was,  that  the  defendants  are 
in  no  way  liable  to  the  plaintiff,  Thomas  Wilkins  having  no  au- 
thority to  draw,  nor  A.  Duplantier  any  to  accept  the  drafts,  so  as 
to  bind  the  parish  for  the  payment  thereof,  and  that  all  demands 
that  Wilkins  ever  had  against  the  parish  of  East  Baton  Rouge, 
were  evidenced^  by  warrants  drawn  by  the  auditor  of  the  parish^ 
in  favor  of  said  Wilkins,  which  have  long  since  been  paid. 

The  evidence  shows  that  Thomas  Wilkins,  who  contracted  to 
build  for  the  defendants  a  parish  jail,  received  as  the  work  pro- 
gressed, warrants  drawn  by  the  auditor  of  the  parish  upo^  the 
treasurer,  and  that  the  latter  was  instructed  by  the  Police  Jury 
to  pay  no  accounts  against  the  parish,  except  on  the  warrant'^of 
the  auditor ;  that,  at  the  date  of  the  draft  sued  on,  Wilkins  held 
a  warrant,  signed  by  the  auditor,  for  $1500,  and  drew  on  ac< 
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count  of  it  not  only  the  draft,  the  balance  of  which  is  claimed, 
but  also  a  number  of  other  i^ra^fts,  amounting  together  to 
$1740,  or  thereabouts,  which  were  accepted,  but  not  paid  by 
the  treasurer.  It  is  clear  that  these  acceptances  are  not  bind- 
ing upon  the  parish  ;  the  province  of  the  treasurer  being  only 
to  pay  such  sums  as  he  is  directed  to  pay.  He  was  without  au- 
thority to  accept  drafts  drawn  upon  him  as  treasurer,  by  real 
or  pretended  creditors  of  the  parish.  The  payment  of  9100 
made  by  Duplantier  on  account  of  the  draft,  which  was  origi- 
nally for  $450  50,  is  a  personal  matter  between  him  and  Wil- 
kins,  for  whose  accommodation  it  was  made.  It  was  unautho- 
rized by  the  defendants,  who  are  yet  liable  for  the  warrant  of 
$1500,  held  by  Wilkins,  if  it  has  not  been  paid.  They  are  not 
bound  to  pay  their  debt  to  Wilkins  by  portions ;  and  no  partial 
assignment  of  it  could  be  made  to  the  plaintiflT,  without  their 
consent.     8  La.,  536.     3  Rob.,  432. 

Judgment  affirmed. 


The  Bani^  of  Louisiana  v.  Jame»  M •  Elav. 

The  insertion  of  the  title  of  the  suit  in  any  part  of  the  citation  served  on  the  de- 
fendant, in  wifih  a  manner  as  fo  preclude  any  mistake,  is  a  sufficient  compliance 
with  art  179  of  the  Cknle  of  Practice,  which  dees  not  prescribe  that  the  title  shall 
be  inserted  in  any  particular  part  of  the  citation. 

The  return  of  a  sheriff  stating  the  manner  in  which  a  citation  was  served,  cannot 
be  contradicted  bj  evidence  where  that  officer  haff  not  been  called  en  to  correct  it. 

AppEAir  from  the  District  Court  of  East  Baton  Ronge,  John^ 
9on^  J* 

Brunoty  for  the  plaintiffs. 

Elamj  appellant,  pro  9e. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
against  him,  as  endorser  of  two  notes.  He  has  put  the  case 
before  us  on  an  assignment  of  error,  to  wit,  the  absence  in  the 
copy  of  the  original  citation  served  on  him,  of  the  title  of  the 
cause ;  and  he  complains  that  the  court  overruled  his  exception 
on  that  ground.    He  has  refered  us  to  the  Code  of  Practice, 
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art.  170,  which  expressly  requires  the  insertion  of  the  title  of 
the  suit  in  the  citation,  and  he  has  produced  a  witness,  who  tes- 
tifies to  a  copy  of  the  citation  and  petition  left  at  the  defend- 
ant's house  by  the  sheriff.  In  the  copy  of  the  citation,  the  title 
of  the  suit  is  not  stated. 

The  sheriff's  return  informs  us,  that  in  the  original  citation 
the  title  of  the  cause  was  stated,  after  the  signature  of  the 
clerk ;  id  ett^  tUs  appears  from  the  copy  of  the  original  that 
comes  up  with  the  record,  of  which  he  states  that  he  served  a 
true  copy. 

The  inspection  of  the  citation  does  not  enable  us  to  ascertain 
whether  the  title  of  the  suit  was  written  on  the  face  of  the  cita- 
tion, or  on  the  back  thereof.  It  is,  however,  clear,  that  the  title 
of  the  suit  was  written  on  the  citation,  in  such  a  manner  as  to 
leave  no  doubt  that  the  suit  in  which  the  defendant  was  cited 
was  intended,  so  as  to  prevent  any  mistake.  The  citation  ex- 
pressly refers  to  the  copy  of  the  petition  accompanying  it,  in 
which  the  name  of  the  parties  and  the  title  of  the  suit  were 
stated.  Admitting  that  this  does  not  suffice,  and  that  the  Code 
expressly  requires  the  use  of  sacramental  words  in  the  citation 
which  cannot  be  dispensed  with,  and  to  which  no  others  can  be 
substituted,  as  the  Code  has  said  nothing  as  to  the  part  of  the  ci- 
tation in  which  the  sacramental  words  must  be  inserted,  it  will 
suffice  that  they  should  be  thereon  in  such  a  manner  as  to  pre- 
clude any  mistake. 

The  return  of  the  sheriff  that  he  served  a  true  copy  of  the 
original  citation,  cannot  be  contradicted  by  testimony.  If  the 
defendant  believed  the  sheriff's  return  was  incorrect,  he  might 
have  called  on  that  officer  for  the  amendment  of  it. 

Judgment  affirmed. 
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Ameuna  Gil  v.  William  Gil,  Her  Husband,  and  others. 

Neither  a  married  woman,  though  entitled,  in  virtue  of  her  /general  mortgage  on  the 
property  of  her  husband,  to  be  paid  out  of  the  proceeds  in  preference  to  any  sub- 
eequentjcreditor,  nor  any  mortgage  or  other  creditor,  can  arrest  the  sale  of  proper- 
ty seized  under  execution,  on  the  mere  ground  of  haying  a  preference  upon  its 
proceeds.  Under  arts.  "396,  401  and  403  of  the  Code  of  Practice,  a  third  person 
may  'oppose  the  payment  of  the  price  to  the  seizing  creditor,  and  may  claim  to 
have  the  effect  of  the  seizure  regulated  as  it  relates  to  him,  when  he  asserts  a 
preference  on  the  proceeds  of  the  things  seized  and  sold ;  and  the  court  may  order 
the  amount  to  be  retained  by  the  sheriff,  subject  to  its  order.  In  such  a  case  the 
sheriff  may  be  enjoined  from  paying  the-proceeds  to  the  seizing  creditor. 

The  6th  sec.  of  art  298  of  the  Code  of  Practice  was  intended  to  enable  the  wife  to 
prevent  the  husband,  pending  a  suit  for  a  separation  of  property,  from  disposing 
of  the  property  held  in  community,  or  on  which  she  has  a  privilege  for  her  dotal 
rights,  to  her  prejudice.  In  such  a  case  she  may  obtain  an  injunction  against  her 
husband ;  but,  with  regard  to  his  creditors,  her  remedy,  when  she  seeks  only  to 
exerciso  a  right  of  preference,  is  pointed  out  by  art.  300  of  the  same  Code,  and 
those  under  which  her  third  opposition  should  be  conducted* 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOflf  J. 

Elam,  for  the  appellant. 

G.  S,  Lacey,  for  the  defendants. 

Simon,  J.  This  is  an  action  instituted  by  a  married  woman 
against  her  husband,  for  a  separation  of  property.  She  prays, 
in  her  petition,  that  judgment  be  rendered  in  her  favor  against 
her  said  husband,  for  the  sum  of  85000,  as  the  amount  of  her  dow- 
ry,with  a  decree  recognizing  her  legal  mortgage  on  the  property 
described  in  the  petition,  to  take  effect  from  the  10th  of  Decem- 
ber, 1828,  (the  date  of  the  marriage  contract) ;  and  that  an  in- 
junction may  be  ordered,  restraining  the  sheriff*  and  her  hus- 
band's seizing  creditors  from  any  further  proceedings  in  the  sale 
of  the  property  by  them  seized,  until  the  further  order  of  the 
court ;  that  they  be  cited  accordingly ;  and  that  the  injunction  be 
made  perpetual,  &c. 

The  writ  of  injunction  was  issued,  whereupon  the  creditors 
filed  their  written  motion  to  dissolve  it,  with  interest  and  dam- 
ages, averring  that,  by  her  own  showing,  admitting  the  facts 
stated  by  her  to  be  true,  she  has  no  right  to  enjoin  the  sale  of 
the  property  seized  by  the  respondents. 
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On  this  motion  a  judgment  was  rendered  by  the  court  a  quoj 
dissolving  the  injunction  complained  of;  and  further  ordering^ 
that  the  proceeds  of  the  sale  mentioned  in  the  plaintiff's  peti- 
tion,  be  retained  in  the  hands  of  the  sheriff,  until  further  order ; 
and  from  this  judgment,  after  a  vain  attempt  to  obtain  a  new 
trial,  the  plaintiff  has  appealed. 

This  case  cannot  be  distinguished  from  those  of  VanKUe  v. 
Her  Husband  et  a/.,  and  Flaujac  v.  Her  Husband  et  al.^  reported 
in  5  Rob.,  496,  498,  in  which,  recognizing  the  principle,  that  a 
married  woman  who  has  a  general  mortgage  upon  the  property 
of  her  husband  would  have  a  right  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  thereof,  in  preference  to  any  other  subsequent 
creditor,  we  held,  "*  that  under  arts.  39B,  401 ,  and  403  of  the 
Code  of  Practice,  a  third  person  may  make  opposition  to  the 
price  being  paid  over  to  the  seizing  creditor,  and  may  claim  to 
regulate  the  effect  of  the  seizure  in  what  relates  to  him,  when 
he  contends  that  he  has  a  right  of  preference  on  the  proceeds 
of  the  thing  seized  and  sold.**  We  said, "  that  in  such  a  case,  the 
court  may  direct  the  sheriff  to  retain  in  his  hands,  subject  to  its 
further  order,  the  proceeds  of  the  sale ;  but  that  the  law  has  no 
where  permitted  a  mortgage  creditor,  or  any  other,  to  arrest  the 
sale  of  the  property  seized,  when  the  opposition  is  founded  upon 
a  mere  right  of  preference  upon  its  proceeds.''  See  also  the 
Code  of  Practice,  art.  dOO,  which  provides  that,  in  such  cases, 
the  sheriff  may  be  eigoined  firom  paying  to  the  seizing  creditor 
the  proceeds  of  the  property  seized,  &c.  We  have  been  unable 
to  discover  any  reason  to  be  dissatisfied  with  our  former  deci- 
sions ;  nor  can  we  agree  with  the  appellant's  cousel,  in  his  po- 
sition, that  the  injunction  sued  out  in  this  case  was  properly 
granted  under  sec.  6  of  art.  298  of  the  Code  of  Practice,  which 
he  invokes.  This  article  provides  for  a  different  class  of  cases, 
and  has  for  its  object  to  enable  the  wife  to  prevent  the  husband, 
during  the  pendency  of  the  suit  for  a  separation  of  property, 
from  disposing,  to  her  prejudice,  of  the  property  either  held  in 
community,  or  on  which  she  has  a  privilege  for  her  dotal  rights. 
In  such  cases  she  is  entitled  to  obtain  a  writ  of  iigunction 
against  her  husband ;  but  with  regard  to  his  creditors,  her  re- 
medy, when  she  seeks  only  to  exercise  a  right  of  preference,  is 


80  NEW  ORLEANS, 


Wright  V.  Higrginbotham. 


pointed  out  by  art.  300,  already  quoted,  and  those  under  which 
her  third  opposition  should  be  conducted  and  regulated. 

Judgment  affirmed. 


Isaac  H.  Wright  v.  Lawson  Hiogutbotham. 

Irre^arities  arising  subsequent  to  a  judicial  sale,  such  as  an  irregularity  in  taking 
the  bond  of  a  imrchaser,  etc.,  cannot  affect  the  rights  acquired  under  the  sale. 
But  where  the  subsequent  irregularity  is  rather  a  continuation  of  one  existing 
previous  to  the  adjudication,  or  has  been  caused  by  an  irregularity  in  the  proceed- 
ings prerious  to  the  sale,  as  where  the  adyertisement  of  a  sale  at  twelve  months* 
credit  does  not  state  that  the  bond  is  to  bear  interest  from  the  day  of  the  adju- 
dication at  the  rate  allowed  by  the  judgment,  as  required  by  art  681  of  the  Code 
of  Practice,  and  the  bond  consequently  is  not  taken  so  as  to  bear  the  interest 
allowed  by  the  judgment  on  which  the  execution  was  issued,  the  rule  that,imder  a 
forced  alienation  of  property  the  purchaser  will  acquire  no  title  unless  the  formali- 
ties of  the  law  be  strictly  complied  with,  applies,  and  the  sale  will  be  invalid. 

Appeal  from  the  District  Court  of  St.  Helena,  Jones^  J. 

Xotojioii,  for  the  appellant. 

Merrick^  for  the  defendant  The  judgment  below  should  be 
affirmed.  The  bond  not  corresponding  with  the  judgment,  the 
sale  was  null.  Code  of  Practice,  art.  681.  Rice  ▼.  Schmidt. 
11  La.,  71.  The  price  paid  wa^  not  a  serious  one.  Pothier, 
Vente,  p*  10,  No.  19. 

SuHoif,  J.  This  is  an  action  of  revendication,  instituted  by 
the  pwchaser  of  property  at  a  sheriff's  sale.  He  represents 
that  an  execution  having  issued  against  the  defendant,  by  vir- 
tue of  a  judgment  obtained  against  him,  the  same  was  levied 
upon  a  tract  of  land  containing  four  hundred  acres,  and  that 
after  due  proceedings  had  on  the  said  execution,  the  aforesaid 
tract  of  land  not  having  brought  two-thirds  of  its  appraisment 
at  the  cash  sale,  the  same  was  readvertised  to  be  sold  at 
twelve  months'  credit,  when,  on  the  4th  of  June,  1843,  it  was 
abjudicated  by  the  sheriff  to  him  (the  petitioner),  who  gave  lus 
twelve  months'  bond  for  the  purchase  price  with  good  securi- 
ty, and  who,  since  that  time,  has  satisfied  said  bond  by  paying  the 
same.    He  further  states  that  he  is  the  legal  owner  of  the  said 
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property,  but  that  the  defendant,  ever  since  the  sale,  has  held 
and  retained  the  possession  thereof,  notwithstanding  he  has 
been  legcdly  divested  of  his  title  thereto  ;  and  that  the  defend- 
ant is  bound  to  account  to  him  for  the  rent  of  the  said  tract, 
which  he,  plaintiff,  estimates  at  the  sum  of  9200,  for  the  time 
that  he  has  been  deprived  of  the  possession  of  the  property.  He 
prays  for  a  writ  of  possession,  and  for  judgment  against  the  de- 
fendant, for  the  rent,  &c. 

The  answer  of  the  defendant  expressly  denies  his  having 
been  legally  divested  of  his  title  to  the  tract  of  land  described 
in  the  petition,  and  avers  that  the  formalities  of  law  have  not 
been  complied  with.  He  farther  alleges  that  the  pretended 
twelve  months'  bond  did  not  bear  interest,  although  the  judg"* 
ment  under  which  it  was  given  bears  interest  at  the  rate  of  ten 
per  cent  per  annum ;  and  he  prays  that  the  plaintiff's  demand 
be  rejected. 

Judgment  was  rendered  below  in  favor  of  the  defendant^ 
setting  aside  the  sale  declared  upon  in  the  plaintiff's  petition  i 
and  from  this  judgment,  after  a  vain  attempt  to  obtain  a  new 
trial,  the  plaintiff  has  appealed. 

The  record  contains  the  judgment  on  which  a  writ  of  JL  fa* 
was  issued  against  the  defendant,  and  all  the  proceedings  had 
thereon,  from  the  time  said  execution  came  into  the  hands  of 
the  sheriff.  It  appears  thereby  that  the  execution  was  levied 
on  the  tract  of  land  claimed  by  the  plaintiff,  that  due  notice 
thereof  was  given  to  the  defendant,  and  that  the  sale  was  ad^ 
vertised  for  cash,  to  take  place  on  the  7th  of  May,  1842 ;  that  on 
that  day,  the  property  was  regularly  appraised  at  the  sum  of 
$3000,  but  that  after  having  been  offered  for  sale,  no  bid  having 
been  made  to  two-thirds  of  its  appraisement,  the  sale  there-' 
of  was  postponed  until  the  4th  of  June  following,  then  to  be 
made  at  twelve  months' 'credit  to  tbe  last  and  highest  bidder. 
The  advertisement  of  this  last  sale,  after  giving  a  description  of  the 
property,  recites  that  the  terms  of  sale  virill  be :  "  a  credit  qftioelve 
numtksj  the  purchaser  to  give  bond  and  afproced  personal  security, 
and  a  mortgage  retained  on  the  property  soldJ*  On  the  day  of  the 
sale,  after  the  reading  of  the  certificate  showing  all  the  mort-^ 
gages  existing  on  the  property,  which  mortgages  consist  in'  m 


sa  NEW  ORLEANS. 


Wright  V.  Higginbotham. 


number  of  judicial  mortgages  to  a  large  amount,  the  same  was 
a<]ljudicated  to  the  plaintiflT  for  the  sum  o{  five  dollars  and  fifty 
cerUSf  for  which  he  furnished  his  bond  with  security,  payable  one 
year  after  date,  without  interest. 

We  concur  with  the  judge  a  quo  in  the  opinion,  that  the  pro- 
ceedings had  previous  to  the  adjudication  are  all  regular,  ex- 
cept that  part  which  relates  to  the  publication  of  the  conditions 
on  which  the  last  sale  is  to  be  made,  and  to  the  bond  taken  by 
the  sheriff  in  conformity  with  the  advertisement.  We  are  not 
ready  to  say  that  the  taking  of  an  irregular  bond,  which  is  a 
proceeding  subsequent  to  the  adjudication,  can  affect  the  rights 
of  the  purchaser.  On  the  contrary,  it  is  well  settled  in  our  ju- 
risprudence, that  irregularities  arising  subsequent  to  the  sale, 
cannot  affect  the  rights  acquired  under  it.  3  Mart  N.  S.  480« 
But  when  the  subsequent  irregularity  is  rather  a  continu- 
ation of  one  existing  previous  to  the  adjudication,  or,  in  other 
words,  has  been  caused  by  an  irregularity  in  the  proceedings 
previous  to  the  sale,  we  think  that  the  rule  that,  '*  under  a  forced 
alienation  of  property  the  purchaser  will  acquire  no  title,  unless 
the  formalities  of  the  law  be  strictly  complied  with,"  fsdrly  ap- 
plies, and  that  such  sale  cannot  be  considered  as  a  valid  one. 
4  Mart  513.     11  lb.  609,  711.     3  La.  421. 

Here,  the  advertisement  of  the  sale  at  twelve  months'  credit, 
does  not  state  that  the  bond  shall  bear  interest  from  the  day  of 
the  ac^udication,  at  the  same  rate  as  that  allowed  by  the  judg- 
ment, and  this  formality  is  expressly  required  by  art.  681  of  the 
Code  of  Practice,  which  is  in  these  words :  "  The  sheriff^  on  giv- 
ing notice  of  the  place,  day  and  hour  of  this  new  crying,  must 
announce  that  it  will  be  made  at  twelve  months'  credit,  the 
purchaser  being  required  to  furnish  good  and  sufficient  secu- 
rity, and  special  mortgage  on  the  thing  sold,  bearing  interest  from 
the  day  of  the  adjudication^  at  the  same  rate  as  that  allowed  by  the 
judgment.*'  This  provision  of  the  law  was  not  complied  with, 
and  it  is  obvious  that  this  is  the  reason  why  the  bond  furnished 
by  the  plaintiff  does  not  bear  the  interest  of  ten  per  cent,  al- 
lowed by  the  judgment  on  which  the  execution  had  issued. 
This,  it  seems  to  us,  is  a  fatal  objection  to  the  validity  of  the 
sstle  under  consideration. 

Judgment  affirmed. 
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JoBN  .Morris  t?*  Constance  Terrenoire. 
Appeal  from  the  District'  Court  of  East  Baton  Rouge,  Jchn^ 

SOftj  J. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
which  condemns  her  to  ti'ansfer  two  certain  lots  to  the  plaintiff^ 
or  to  pay  the  value  thereof,  on  I'eceiving  a  re-conveyance  of 
two  others. 

The  parties  entered  into  a  contract,  by  which  the  plaintiff 
transferred  to  the  defendant  a  lot  in  the  Third  Municipality  of 
the  city  of  New  Orleans,  in  exchange  for  five  otkers  in  the  toWn 
of  Baton  Rouge,  transferred  to  him  by  the  defendant  The 
plaibtifT  charges  that  the  defendant  fraudulently  deceived  him 
and  the  notary,  in  giving  the  description  of  two  of  the  lots  don<* 
tracted  for. 

The  court  was  of  opinion,  that  the  evidence  shows  that  the 
plaintiff*  contracted  for,  and  wa9  induced  to  believe  he  had  ao^ 
quired  a  title  to  two  lots  other  than  two  of  those  which  were 
transferred  to  him ;  and  concluded  that,  his  error  falling  on  the 
substance  of  the  thing,  he  was  entitled  to  reliefs 

The  eiTor  of  the  plaintiff  might  induce  the  court  to  declare 
that  he  did  not  enter  into  any  contract.  Nan  videtar  qui  errat 
anuentire*  It  could  not  authoriase  the  court  to  substitute  ano* 
ther  contract  to  that  which  the  parties  had  made.  A  close  ex- 
amination  of  the  evidence  has  left  us  under  the  impression^  that 
nothing  sustained  the  charge  of  fraud  against  the  defendant 
The  person  on  whose  description  the  notary  and  the  plaintiff 
acted  in  the  confection  of  the  deed,  does  not  appear  to  have  been 
authorized  to  represent  the  defendant.  Neither  can  we  concur 
in  the  opinion  of  the  judge,  that  there  was  error  on  the  part  of 
the  plaintiff.  This  appears  to  us  doubtful ;  and  justice  seems  to 
demand  that  he  should  be  afforded  the  opportunity  of  adducing 
farther  proof. 

It  is,  therefore,  ordered  that  the  judgment  be  annulled  and 
reversed,  and  the  case  remanded  for  a  new  trial ;  the  plaintiff 
and  appellee  paying  the  costs  of  the  appeal. 

Elam^  for  tiie  plaintiff. 

G.  S.  Lacey,  for  the  appellant 
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James  Chapman,  Administrator  of  the  Succession  of  Joseph 
Fuqua,  deceased,  v.  Franklin  Hardesty,  Dative  Testamentary 
Executor  of  Warren  C.  Whitaker,  and  others. 

Plaintifr*s  intestate,  as  assignee  ofa  judgment  against  four  parties,  agreed  to  accept 
from  two  of  the  debtors  a  title  to  a  tract  of  land  in  satisfaction  thereof,  and  gave 
a  receipt  on  the^.  /a.  issued  on  the  judgment  for  its  amount  in  full.  The  act  of 
sale  was  prepared  and  signed  by  one  of  the  two  debtors^  but  the  other  died  before 
executing  it,  and  before  he  had  been  put  in  default,  and  his  executor  offered  to 
complete  the  act  In  an  action  to  cancel  the  receipt :  Held,  that  by  signing  the 
receipt  on  the  Ji.  fa.  plaintiff ^s  intestate  abandoned  his  rights  thereunder,  re- 
serving only  what  he  acquired  against  the  two  debtors  who  contracted  to  give  the 
title  to  the  land ;  that  one  having  complied  with  his  obligation,  and  the  other  dying 
without  having  been  put  in  mora,  the  contract  with  them  cannot  be  abandoned, 
and  the  obligation  of  the  others  revived.  Judgment  in  favor  of  defendants  as  in 
case  of  non  suit. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

Lawsmi^  for  the  appellant. 

Dunn  and  McVea,  for  the  defendants* 

Martin,  J^  The  plaintijBT  statei^,  that  J^  C.  Chapman  having 
obtained  a  judgment  against  Marks,  Whitaker,  Terrell  and 
McKneely,  transferred  it  to  Fuqua,  whose  succession  he  repre- 
sents, in  payment  for  a  negro  slave ;  that  Marks  and  Whitaker 
agreed  to  tran&fer  a  tract  of  land  to  Fuqua,  in  discharge  of  the 
said  judgment ;  that  accordingly  Fuqua  acknowledged  the  re- 
ceipt of  the  amount  of  the  judgment  on  a  writ  oifi.fa.  issued 
thereon,  in  the  expectation  of  the  title  to  the  land,  which  was 
never  executed  ;  that  Whitaker  died,  and  Hardesty  has  been  ap- 
pointed his  dative  testamentary  executor ;  that  Marks  has  made 
a  cession  of  goods,  and  Terrell  has  been  appointed  his  syndic ; 
that  McKneely  has  also  died,  and  his  brother  is  administrator 
of  his  estate  ;  and  that  Terrell  has  removed  out  of  the  jurisdic- 
tion of  the  court.  The  petition  concludes  with  a  prayer,  that 
the  administrators  of  the  two  deceased,  and  the  syndic  of  the 
insolvent  be  cited,  and  that,  contradictorily  with  them,  the  plain- 
tiff as  administrator  of  Fuqua,  may  have  a  judgment  decree- 
ing that  the  receipt  on  the  back  of  the  Ji.  fa. ,  be  cancelled  and 
annulled. 

The  defendants  pleaded,  that  as  far  as  the  transfer  of  the  land 
which  Whitaker  and  Marks  agreed  to  make  to  Fuqua  is  con- 
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cemed,  Hardesty,  as  executor  of  Whitaker,  is  ready  to  comply 
therewith  on  the  part  of  the  deceased,  and  that  the  transfer  has 
already  been  signed  by  Marks. 

There  was  a  judgment  in  favor  of  the  defendants  as  in  case  of 
non  suit,  and  the  plaintiff  appealed. 

The  record  shows,  that  Marks,  Whitaker  and  Fuqua  request- 
ed to  have  the  deed  prepared ;  that  it  was  prepared,  but  that 
"Whitaker  went  away  in  the  mean  while,  promising  to  return 
and  sign  the  deed,  but  did  not  do  so ;  that  it  was  executed  by 
Marks  only ;  that  the  consideration  for  Fuqua's  receipt  on  the 
fi.fa.f  was  the  undertaking  of  Marks  and  Whitaker  to  transfer 
the  land ;  and  that  Fuqua  had  the  control  of  the  execution,  and 
was  the  owner  of  the  judgment. 

It  does  not  appear  to  us  that  the  court  erred.  Fuqua,  by  his 
receipt  on  the  fi.fa.^  abandoned  his  rights  thereon,  reserving  to 
himself  nothing  but  those  which  he  had  acquired  against  Marks 
and  Whitaker.  Marks  complied  Avith  his  obligation,  and  Whi- 
taker died  without  having  been  put  in  mora.  The  plaintiff  can- 
not be  permitted  to  abandon  his  contract  with  two  of  the  defen- 
dants, and  revive  the  obligation  of  the  two  others. 

Judgment  affirmed. 


Charlotte  Breed  t\  Joseph  S.  R.  Guat. 

Defendant  having  pleaded  in  reconvention  tliat  the  plaintiff  was  indebted  to  him 
in  a  certain  anm,  as  the  price  of  a  house  and  lot,  which  he  had,  at  her  instance, 
purchased  for  her,  offered  the  testimony  of  witnesses  to  establish  those  allcgrQi- 
tions.  Heldf  that  the  evidence  being  parol,  and  tending  to  establish  an  agency 
to  purchase  real  estate,  was  inadmissible. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

LaiDSoUj  for  the  plaintiff.  Parol  evidence  is  inadmissible  to 
prove  an  agency  to  purchase  real  estate.  Muggah  v.  Greig^ 
2  La.9  595.  Badon  v.  Badon^  4  La.,  168.  Or  the  sale  of  it. 
Civil  Code,  art.  2255.  Boper^s  Heirs  v.  Tocum^  8  Mart.,  424. 
Qraflon  v.  Fletcher j  lb.  486.  Nichols  v.  Roland^  11  Mart.,  190. 
McDommtgh  v.  Hart  et  ah  3  La.,  458.    Or  to  prove  warranty. 
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WcUkins  V.  McDoncugh^  2  Mart.,  154.  Or  to  destroy  title  to 
real  estate.  Duncan  v.  CevalMs  Eoifrs.j  4  Mart.,  571.  Chabotj 
et  al.  V.  BlanCf  5  Mqrt.,  328. 

jLyoi»,forthe  appellant.  Thoqgb  parol  evidence  of  an  agen- 
cy to  buy  real  property  cannot  be  received  to  make  or  destroy 
title  to  real  property,  it  may  be  to  establish  collateral  facts,  as 
the  payment  of  money  at  the  special  instance  of  a  party,  for 
her  use,  in  the  purchflAe  of  r^al  estate.  3  La.,  164.  7  Ib»,  318, 
331.     8  lb.,  296.     17  lb.,  303.     18  lb.,  348. 

MoRPHY,  J.  The  defendant,  sued  as  the  maker  of  a  pronu&- 
^ry  note  for  9600,  payable  to  the  order  of  the  plaintiff,  pleads 
in  compensation  and  reconvention,  that  she  is  indebted  to  him 
in  the  sum  of  eight  hundred  dollars^  and  claims  the  difference. 
He  alleges  that  the  plaintiff,  being  desirous  to  purchase  a  house 
and  lot.  in  Clinton,  authorized  and  requested  him  to  bid  for  her 
to  the  amount  of  eight  hundred  dollars  at  a  sheriff's  sale,  and, 
if  the  property  was  knocke4  off  for  that  amount,  to  take  the 
title  in  his  own  name,  and  afterwards  to  convey  the  same  to 
her;  that  he  accordingly  did  attend  the  sheriff 's  sale,  bought 
the  house  and  lot  for  eight  hundred  dollars,  which  he  paid,  and 
took  the  adjudication  in  his  own  name  ;  that  soon  afterwards 
he  offered  to  convey  the  property  to  the  plaintiff,  but  that  she, 
having  changed  her  mind,  refused  to  receive  the  conveyancet 
and  reimburse  the  eight  hundred  dollars  thus  advanced  for  her. 
There  was  a  judgment  below  in  favor  of  the  plaintiff,  aud  the 
defendant  appealed. 

Several  witnesses  having  been  offered  on  the  trial  to  prove 
the  facts  alleged  in  support  of  the  demand  in  reconvention,  the 
judge  below  refused  to  receive  their  testimony,  being  of  opinion 
that  it  was  an  attempt  to  prove  by  parol  an  agency  to  purchase 
real  estate.  It  is  urged  that  there  is  error  in  this  opinion  of 
the  judge ;  that,  although  it  be  true  that  parol  proof  of  an 
f(,gency  to  buy  real  property  cannot  be  received  to  make  or  de- 
stroy title  to  that  species  of  property,  yet  that  it  should  be  re- 
ceived to  establish  collateral  facts  in  relation  to  it,  such  as  the 
payment  of  a  sum  of  money,  made  at  the  special  instance  and 
request  of  the  party,  in  consequence  of  an  authority  to  pur- 
chase.   The  judge,  in  our  opinion,  did  not  err,    The  fact  sought 
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to  be  established  was  not  a  collateral  one,  but  the  agency  itself, 
without  the  proof  of  which  the  defendant  can  have  no  claim 
against  the  plaintiff,^in  consequence  of  his  bid  at  the  sheriff's 
sale.  The  attempt  is  to  force  a  title  upon  the  plamtiff  in  order 
to  recover  eight  hundred  dollars,  or  to  compel  her  to  submit  to 
the  loss  of  that  sum  unless  she  receives  the  title  tendered  to  her. 
The  testimony  goes  to  establish  an  agency  to  purchase  reales. 
tate,  and  is  inadmissible  under  the  repeated  a<y  udications  of  this 
court.    8  La.  596.     4  La.  168. 

Judgment  affirmed. 


The  New  Orlbaks  and  Carrollton  Rail  Road  Comfakv  v 

Ctrub  Ratliff  and  others. 

Where  a  notice  of  protest  to  an  endorser  of  a  note,  deposited  in  a  post  office  in  the 
parish  of  his  residence,  is  addressed  to  him  in  that  parish,  via  a  post  office  in  an 
adjoining  parish,  tho  latter  being  the  nearest  to  his  residence,  the  insertion  of  the 
word  via  will  not  render  the  notice  bad.  Per  Curiam :  The  word  ma  does  not 
necenafily  raise  the  presamption  that  the  notice  was  forwarded  to  another  office 
thaa  that,  to  the  name  of  which  it  was  prefixed.  It  was,  doubtless,  intended  as  a 
direction  to  the  post  master  at  the  office  in  which  the  notice  was  deposited,  to 
send  it  to  the  party  throngh  the  office  to  which  it  was  prefixed,  which  was  the 
nearest  to  his  residence,  thoagh  ont  of  the  parish ;  and  as  the  poet  master  at  the 
latter  place  could  not  send  it  to  any  office  nearer  to  his  residence,  the  probability 
is  thai  he  kept  it,  according  to  the  evident  intentioi)  *of  tho  writer. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J. 

PhiUipSf  for  the  appellants. 

Patersouy  contr&,  cited  Bull.  &  Curry's  Dig.,  p.  41,  §  5  ;  p.  43, 
§  I  and  U.     5  La.  265.     16  La.  20,  283,  310. 

MoRPHT,  J.  This  action  is  brought  upon  a  promissory  note, 
for  9800,  drawn  by  Cyrus  Ratliff,  and  endorsed  by  H.  Perkins 
and  Robert  J.  Barrow,  dated  the  15th  of  December,  1841,  and 
made  payable  at  the  office  of  the  CarroUton  Bank  at  Bayou 
Sara,  twelve  months  after  date.  There  was  a  judgment  below 
against  the  maker  and  the  first  endorser,  and  one  as  in  case  of 
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non  suit  in  favor  of  the  other  endorser.  The  plaintiffs  appeal- 
ed.* 

The  record  shows  that  the  note  was  duly  protested  for  non- 
payment, and  that,  on  the  day  of  the  protest^the  notary  put  into 
the  St.  Francisville  post  office,  at  Bayou  Sara,  three  notices, 
addressed  to  Robert  J.  Barrow  :  one  to  p\m  at  "  Bayou 
Sara^  West  Feliciana^  Louisiana ;"  one  to  him  at  "  Laurel  Hill 
post  office  J  West  Feliciana^  Louisiana  ;"  and  one  to  him  at  *^West 
Feliciana^  Louisiana  via  Pinckneyville,  Wilkinson  County^  Mis- 
sissippi.^ The  Pinckneyville  post  office  is  shown  to  be  the  near- 
est to  the  residence  of  the  defendant,  the  Laurel  Hill  post 
office  is  about  two  miles  and  a  half  farther,  and  the  Bayou 
Sara,  or  St.  Francisville  post  office  is  the  most  distant  of  the 
three. 

It  is  urged  in  support  of  the  judgment  appealed  from,  that 
notice  of  the  protest  was  not  sent  to  the  nearest  post  office  to 
the  defendant's  residence,  as  that  which  went  to  the  Pinckney- 
ville post  office,  which  is  the  nearest,  was  addressed  to  him  via 
that  office  ;  that,  with  such  a  direction,  the  post  master  at  Pinck- 
nejrville,  had  no  right  to  stop  the  notice  at  his  office,  and  that  it 
cannot  be  presumed  that  he  did ;  and  that  if  the  notice  was  kept 
there,  it  was  incumbent  on  the  plaintiffs  to  show  it,  which  they 
have  not  done.  The  word  via,  used  in  the  address  of  the  letter, 
does  not,  we  think,  necessarily  raise  the  presumption,  in  this 
case,  that  the  notice  was  forwarded  to  another  place,  and  did 
not  remain  at  the  Pinckneyville  post  office,  through  which  it 
was  addressed  to  Robert  J.  Barrow,  who  resided,  probably  to  the 
knowledge  of  the  post  master,  in  the  immediate  neighborhood. 
It  is  more  reasonable  to  suppose,  that  the  post  master  kept  the 
notice  at  the  disposal  of  the  person  to  whom  it  was  addressed, 
than  that  he  sent  it  back  to  the  place  from  which  it  came,  or  to 
some  other  post  office  in  West  Feliciana.  The  word  via  was  no 
doubt  a  direction  to  the  post  master  at  Bayou  Sara,  who  receiv- 
ed the  letter,  to  send  it  to  the  defendant  through  the  Pinckney- 
ville office,  which  was  known  to  be  the  nearest  to  his  residence. 


*  This  appeal  was  intended  to  be  taken  only  from  the  judgment  in  favor  of  Bar< 
row  aa  in  case  of  a  nou  suit 
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though  out  of  his  parish,  and  in  a  different  State.  As  the  post 
master  at  Pinckneyville  could  not  send  the  notice  to  any  other 
office  nearer  to  the  defendant  than  his,  the  greater  probability 
is,  that  he  kept  it,  according  to  the  evident  intention  of  the  no- 
tary to  forward  the  notice  as  near  to  the  defendant's  residence 
as  he  could.  Where  the  mail  goes  by  land  from  one  point  to 
another,  it  is  unnecessary  and  unusual  to  point  out  in  the  ad- 
dress of  a  letter,  the  intermediate  places,  or  post  offices  through 
which  it  is  to  pass.  The  place  of  destination  is  alone  mentioned, 
and  it  is  left  to  the  post  meister'to  forward  letters  as  he  thinks 
most  proper.  In  the  present  case,  the  notice  having  been  placed 
in  the  post  office  at  Bayou  Sara,  in  West  Feliciana,  addressed 
to  the  defendant  living  in  the  same  parish,  the  only  possible  ob- 
ject of  the  notary,  in  directing  it  as  he  did,  must  have  been  to 
forward  it  to  the  endorser  at  the  place  nearest  to  his  residence. 
The  post  master  at  Pinckneyville  no  doubt  so  understood  it,  and 
acted  accordingly.  We  think  that  the  defendant  is  bound  by 
the  notice,  and  that  the  plaintiffs  are  entitled  to  recover. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  plaintiffs  recover  of  the  defendant  Ro- 
bert J.  Barrow,  the  sum  of  9800,  with  interest  thereon  at  the  rate 
of  eight  per  cent  per  annum,  from  the  17th  of  December,  1842, 
until  paid ;  #5  costs  of  protest,  and  the  costs  in  both  courts* 


Eliza  R.  Whittemore  v.  Jacob  J.  Watts,  Sheriff. 

BecUon  3  of  the  act  of  25  March,  1831,  and  section  3  of  the  act  of  29  March,  I83d, 
do  not  authorize  the  court,  on  the  dissolution  h£  an  injunction,  to  increase  the  in- 
terest, where  the  original  judgment  bears  interest  at  ten  per  cent  a  year.  This 
principle  applies  with  greater  force,  Where  the  party  enjoining  is  not  the  debtor. 
Whatever  else  it  may  be  proper  to  allow,  mast  be  in  the  form  of  damages. 

Appeal  from  the  District  Court  of  Livingston,  Jones,  J. 
WattersUm  and  Greiner,  for  the  plaintiff. 
Hoffman^  for  the  appellants. 

Bullakd,  J.    The  plaintiff  sued  out  an  injunction  against  the 
sheriff,  to  stay  proceedings  under  a  writ  oX  fieri  facias  against 
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the  property  of  her  husband.  The  smog  ereditors  intervenedy 
and  moved  to  dissolve  the  injunction  for  want  of  equity  on  the 
face  of  the  proceedings.  Their  motion  was  sustained,  the  in- 
junction was  dissolved,  and  the  plaintiff  and  her  surety  con- 
demned to  pay  one  per  cent  damages  on  the  judgment,  amount* 
ing  to  about  919,000,  and  $100  special  damages.  No  interest 
was  allowed,  and  the  judge  gives  as  his  reason  for  refusing  it, 
that  the  judgment  already  bears  interest  at  ten  per  cent. 

Both  parties  appear  to  acquiesce  in  the  judgment  so  far  as  it 
pronounces  the  dissolution  of  the  injunction ;  but  the  ereditors 
have  appealed  and  complained,  that  interest  ought  to  have  been 
aUowed  them,  as  well  as  damages,  under  the  acts  of  1831  and 
1833. 

The  judgment  is  in  harmony  with  the  view  we  took  of  these 
statutes  in  reference  to  interest,  in  the  case  of  Dabbs  v.  Hem^ 
ften,  3  Rob.,  123.  The  principle  applies  with  greater  force  when 
the  party  enjoining  is  not  the  debtor  himself.  The  ii^junction 
having  been  dissolved  on  motion,  vrithout  any  enquiry  into  the 
merits,  we  cannot  enquire  into  any  consequential  damages  re-' 
suiting  from  the  proceedings  of  the  plaintiff  herself,  as  a  credi- 
tor of  her  husband,  pending  the  iivjunction,  as  complained  of  by 
the  appellants* 

Judgment  affirmedt 


■«■ 


The  Bakk  of  Louisiaka  v.  James  Holmis* 

]^roof  that  ihe  endorser  of  a  note,  who  had  been  discharged  by  illegaUty  in  the  pro^ 
test,  subsequently  solicited  and  obtained  indulgence  from  the  holders,  will  not  ren- 
der him  liable,  unless  it  be  also  shown  that  he  was  aWare,  al  the  time  of  the 
application,  of  the  circumstanee  which  liberated  him^ 

Appeal  by  the  plaintiffs,  from  a  judgment  against  them  as  in 
case  of  a  non  suit,  rendered  by  the  District  Court  of  Bast  Fell* 
ciana,  Johnson^  J. 

Bowman^  for  the  appellants,  cited  13  La.  368.  Chitty  on  Bills, 
373.    Ed.  1836. 

Merrick^  for  the  defendant.    The  burden  of  proving  that  the 
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defendant  knew  of  his  dischai^e  at  the  time  he  asked  for  indnk 
gence»  is  upon  the  plaintiffs.  12  La.  465.  18  La,  421.  2  Rob, 
168.    Story  on  Bills,  No.  320. 

LawtoUf  on  the  same  side,  cited  8  Mart.  147.    11  La,  17. 

MABTDTy  J.  The  bank  is  appellant  from  a  judgment  refusing 
to  declare  the  liability  of  the  defendant,  as  endorser  of  a  note,  in 
consequence  of  the  absence  of  a  legal  protest.  The  counsel  of 
the  bank  does  not  pretend  that  there  was  a  legal  protest ;  but 
contends  that  the  liability  of  the  defendant  results  from  his  having 
solicited  and  obtained  indulgence  from  the  bank.  This  would  be 
true,  if  knowledge  of  the  defendant's  having  been  discharged,  by 
the  informality  of  the  protest,  at  the  time  he  solicited  indulgence, 
could  be  shown.  But  in  the  absence  of  any  proof  of  his  know^ 
ledge  of  the  circumstance  which  liberated  him,  the  claim  of  the 
bank  on  him,  cannot  be  sustained.  12  La.  46$.  13  La.  421. 
2  Rob.  158.    3tory  on  Bills,  No.  820, 

/udgmmU  a  forme  / 


Tp9  Statib  t7.  AcHiLLE  H£B£RT  and  another. 


A  parah  ja^e  or  jiaaliee  of  tha  peace  before  whom  a  party  ia  brought  for  ezamiiuu 
tfoo,  oannoiadiDit  him  to  baiJ«  if  tbe  erime  of  whioli  he  ia  aecgaed  bo  ■* p«Biaha« 
able  with  death,  or  with  ae?eii  yeara  or  mora  imprtaonmad  al  bard  labor.**  Act  3 
May,  1805,  aec  13. 

A  bail  bond  taken  by  a  majpatrate  in  a  caae  in  which  he  ia  prohibited  by  law  from 
admitting  the  party  to  bail,  ia  Toid;  and  the  State  cannot  recover  on  it 

Appeal  from  the  District  Court  of  East  Batoo  Rouge,  /oftiifofi,  J, 

JUad^  District  Attorney,  for  the  State. 

Jju6ry  and  EUaOy  for  the  appellants. 

Martin,  J.  The  defendants,  subscribers  to  a  bail  bond  in  a 
State  prosecution  for  burglaiy,  complain  that  the  District  Court 
erred  in  sustaining  the  claim  of  the  State,  the  bond  having  been 
taken  by  a  justice  of  the  peace,  in  violation  of  the  act  of  the  legisla- 
ture of  the  31st  of  March,  1807,  which  prohibits  parish  judges  and 
justices  of  the  peace  from  receiving  bail  in  cases  of  offences  pun* 
ishable  with  death,  or  with  seven  years,  or  more  imprisonment 
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at  hard  labor.  Ball.  &  Carry's  Dig.  530.  By  statate,  (Ball.  & 
Carry's  Dig.  p.  342,  sec.  6,  and  p.  261,  sec.  100,)  burglary  is 
paoishable  witb  over  seven  years  imprisoiuneiit.  The  appel- 
lants' coansel,  tberefore,  contends,  tbat  tbe  justice  of  the  peace 
waa  withoat  aatbority  to  bail— conseqaently,  to  take  the  bond, 
which,  ergo,  is  nail.  That  it  is  tree  tbat  the  offence  charged 
was,  according  to  the  Constitation,  a  bailable  one,  and  that  the 
legislatore  could  not  prevent  persons  charged  therewith  from 
being  admitted  to  bail ;  bat  that  the  constitation  is  perfectly 
silent  as  to  the  magistrate,  or  officer  by  whom  bail  is  to  be  taken. 
That  the  law  may,  therefore,  define  the  magistrates,  or  officers, 
by  whom  the  power  is  to  be  exercised.  That  in  cases  like  the 
one  under  consideration,  it  has  vested  it  in  higher  magistrates 
thEtnparish  judges,  or  justices  of  the  peace;  and  tbat  the  latter 
must,  therefore,  abstain  therefrom.  On  the  part  of  the  State,  it 
has  been  contended,  that  the  justice  had  jurisdiction,  because  the 
accused  was  charged  with  burglary  and  larceny ;  the  latter  of- 
fence authorizing  a  justice  of  the  peace  to  bail.  That  it  is  cer- 
tainly  a  turn  sequitur,  because  a  justice  of  the  peace  is  not  bonnd 
to  commit  a  person  charged  with  larceny  and  may  admit  him  to 
bail,  but  must  commit  him  and  deny  to  bail  him  if  he  be  charged 
with  burglary,  ibat  he  must  treat  him  with  greater  lenity,  if  he 
be  accused  of  both.  It  is  further  urged,  that  by  the  act  of  1816, 
(Bull.  &,  Curry's  Dig.  26,)  the  punishment  of  burglaj?  has  been 
altered,  and  is  now  "  not  exceeding  fourteen  years ;"  and  the 
coansel  for  the  State  urges  that  a  punishment  of  less  than  seven 
years  may  be  indicted.  Burglary  is,  however,  still  punishable 
by  more  than  seven  years,  for  it  may  be  by  fourteen ;  and  the  ob- 
ject of  the  legislature  was  not  to  authorize  a  justice  of  the 
peace,  who  was  prohibited  from  admitting  to  bail  for  an  offence 
which  might  be  punished  by  ten  years,  to  do  so  for  one  which 
might  be  punished  by  foorteen. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and 
reversed,  and  that  ours  be  for  the  defendants. 
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The  Union  Bank  of  Louisiana  v*  David  T.  Baclst. 

The  oaahier  of  the  hnnch  of  a  bank,  maj,  as  an  act  of  adminiitration,  accept  the 
sarrender  of  a  debtor  of  the  bank,  and  vote  for  a  ayndic ;  but  without  an  express 
and  special  authority  from  the  directors,  he  cannot  discharge  the  insolvent  The 
granting  of  such  a  discharge  is  an  act  of  ownership,  and  not  of  administration. 
C.  C.  3965,  3966. 

The  discharge  of  an  insolvent  who  has  made  a  eestio  honorum^  granted  by  the  cre- 
ditors, is  not  an  absolute  remission  of  the  debt    It  rather  rele&aes  the  person  of 
the  debtor,  than  extinguishes  the  debt  itself,  which  will  continue  to  exist  for  any ' 
balance  not  paid  out  of  the  assets  surrendered. 

App£al  from  the  District  Court  of  St.  Taminany,  Jones^  J. 

Halsey  and  Denu^  for  the4>laintiffs. 

PeinTand  A.  Hermen^  for  the  appellant 

MoEPHTy  J.  The  defendant  is  appellant  from  a  judgment  de- 
creeing certain  property  in  his  possession,  to  be  sold  under  a 
mortgage  on  the  same,  held  by  the  plaintiffs.  The  property  had 
been  mortgaged  in  18d3,  by  Elijah  Martin  Terrell,  to  secure  24 
shares  of  the  stock  of  the  Union  Bank  of  Louisiana,  upon  which 
he  subsequently  obtained  a  loan  of  $1080,  and  executed  his 
bond  for  die  amount,  which  is  now  reduced  to  $840.  In  1888, 
Terrell  sold  the  property  to  the  present  defendant,  subject  to  the 
mortgage  securing  the  shares,  which  were  also  included  in  the 
sale.  In  1841,  E.  M.  Terrell  made  a  surrender  of  his  property 
to  his  creditors,  and  placed  upon  his  bilan  his  aforesaid  bond 
to  the  bank,  together  with  divers  other  notes  and  obligations 
due  to  that  corporation,  some  of  which  were  secured  by  mort- 
gage, while  the  others  were  ordinary  debts.  William  A.  Read, 
the  cashier  of  the  branch  of  the  Union  Bank  at  Covington,  ap- 
peared at  the  meeting  of  the  creditors,  and,  after  voting  for  a 
syndic  and  accepting  the  surrender,  granted  the  insolvent  a  dis- 
«  charge ;  but  it  does  not  appear,  that  he  was  authorized  to  give 
such  discharge  by  any  order  or  resolution  of  the  bank.  It  is 
urged,  on  the  part  of  the  defendant,  that  the  discharge  given  to 
Terrell,  the  mortgagor,  by  the  plaintiffs'  agent,  extinguished  the 
debt,  and,  with  it,  the  mortgage  on  the  property  in  his  posses- 
sion ;  and,  in  support  of  the  cashier's  power  to  give  such  a  dis- 
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charge,  as  administrator  of  the  affairs  of  the  bank,  we  have 
been  referred  to  divers  pass£Lges  of  Pothier  and  Duranton.  The 
authorities  relied  on  do  not,  in  our  opinion,  show  that  the 
cashier  was  authorized,  virttUeofficiif  to  grant  a  discharge  to  the 
insolvent.  They  speak  of  cases  where  the  agent,  as  the  only 
means  of  saving  a  part  of  the  claim  due  by  an  insolvent,  is 
obliged  to  abandon  or  remit  the  surplus.  Under  such  circum- 
stances, it  is  said,  that  the  remission  of  a  part  of  the  debt,  may 
be  viewed  as  an  act  of  administration.  2  Poth.  Oblig.  No.  568. 
12  Duranton,  No.  347.  But,  in  the  present  case,  the  discharge 
^vas  not  an  act  necessary  to  save  any  of  the  rights  of  the  prin- 
cipal, nor  was  it  necessary  to  enable  such  principal  to  share  in 
the  distribution  of  the  property  surrendered.  The  cashier 
could  accept  the  surrender,  vote  for  a  syndic,  &c. ;  but  he 
had  no  authority  to  discharge  the  insolvent  without  a  spe- 
cial power  to  that  effect.  Such  a  discharge  was  an  act  of 
ownership,  and  not  one  of  administration.  An  express  power 
was,  therefore,  necessary.  Civil  Code,  arts.  2965,  2966.  But 
even  were  the  cashier  to  be  considered  as  authorized  to  givB 
the  insolvent  a  discharge,  it  is  by  no  means  obvious  that  it  would 
have  the  effect  contended  for.  Such  a  discharge  is  not  an  ab- 
solute remission  of  the  debt.  It  is  the  species  of  discharge  men- 
tioned in  art.  2173  of  the  Civil  Code,  which  is  a  release  of  the 
debtor  from  his  personal  obligation  to  his  creditor,  and  can  be 
given  in  opposition  to  the  wishes  of  the  latter.  In  the  words  of 
Pothier,  *^fnagis  eximit  personam  debUoris  ab  Migatione^  qudm 
extinguit  Migationem.'*  It  looks  to  the  future  liability  of  the 
debtor  for  such  surplus  of  the  debt,  as  shall  not  be  satisfied  out 
of  the  property  mortgaged  to  secure  it,  or  out  of  the  general 
assets  of  the  estate  surrendered;  but  leaves  the  debts  in  force, 
with  all  its  accessories,  until  such  settlement,  or  liquidation 
takes  place.  If  the  property  mortgaged  to  pay  the  debt  has 
passed  into  the  hands  of  a  third  possessor,  why  should  not  the 
mortgage  creditor  have  his  recourse  upon  it,  notwithstanding 
such  a  discharge,  in  the  same  manner  as  he  enjoys  his  mort- 
gage on  the  property,  if  it  has  been  surrendered  by  the  debtor  7 
But,  be  this  as  it  may,  the  cashier,  as  we  have  seen,  was  without 
authority  to  grant  a  discharge  to  the  insolvent. 

Judgment  affirmed. 


MARCH,  1845.  45 


Bagley  ▼,  Tate,  Sfaerifl^  and  others. 


David  T.  Bagley  r.  Hugh  D.  Tate,  Sheriff,  and  others. 

The  plea  of  discussion  cannot  be  opposed  to  a  creditor  holding  a  special  mortgage. 
C  P.  73.  C.  C.  3367.  Nor  can  a  third  possessor  of  property  mortgaged  for  a  debt 
for  which  other  property  is  also  bound,  require  that  it  shall  be  held  liable  only  for 
a  pro  rate  portion  of  the  debt  Each  and  every  part  of  property  mortgaged  in 
liable  for  each  and  every  portion  of  the  debt 

The  plaintiff  in  a  suit  commenced  by  injunction  to  stay  an  order  of  seizure  and  sale, 
cannot  plead  in  a  supplemental  petition,  filed  after  the  issuing  of  the  injunction, 
M  an  offset  to  the  defendant's  claim,  matters  which  arose  subsequently  to  the  is- 
raing  of  the  injunction,  and  presented  entirely  new  grounds. 

Appeal  from  the  District  Court  of  St.  Tammany,  Jones^  J. 

Perni  and  A.  Hennen^  for  the  appellant. 

Hahey  and  Denu^  for  the  defendants. 

MoKPHT,  J.  This  i%  an  appeal  from  a  judgment  dissolving  an 
injunction,  which  the  plaintiff  had  obtained  to  stay  the  execu- 
tion of  an  order  of  seizure  and  sale  sued  out  by  the  Union 
Bank  of  Louisiana,  one  of  the  defendants,  upon  certain  property 
specially  mortgaged  to  the  bank,  by  the  plaintiff's  vendor,  E. 
M.  Terrell, 

The  ground  mainly  insisted  upon  in  this  court,  is,  that  the 
mortgage  on  the  property  in  the  possession  of  the  plaintiff,  was 
extinguished  and  released,  in  consequence  of  a  discharge  given 
by  the  cashier  of  the  branch  of  the  Union  Bank  at  Covington 
to  the  mortgagor,  £.  M.  Terrell.  This  ground  we  have  consi* 
dered  and  disposed  of,  in  another  suit  between  the  same  par* 
ties,  just  decided.     ArUCy  p.  43. 

The  position  that,  as  there  was  other  property,  subject  to  the 
same  debt,  which  had  been  surrendered  by  the  mortgagor,  no  re- 
course could  be  had  against  the  plaintiff  until  that  was  exhaust- 
ed, or  accounted  for,  is  quite  untenable.  The  plea  of  discussion 
cannot  be  opposed  to  a  creditor  holding  a  special  mortgage ; 
nor  could  it  be  contended  that  the  property  held  by  the  plaintiff, 
was  liable  only  for  it&pro  rata  proportion  of  the  debt.  Each  and 
every  portion  of  the  property  mortgaged,  is  liable  for  each  and 
every  portion  of  the  debt.  The  mortgage  is  tota  in  toto^  et 
Ma  in  qualibet  parte.  Code  of  Practice,  aH.  73.  Civ.  Code,  art. 
8867.    The  judge  below  has,  moreover,  allowed  the  plaintiff  a 
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credit  for  the  proceeds  of  the  property  sold  which  was  subject  to 
the  same  mortgage. 

Our  attention  has  been  called  to  a  bill  of  exceptions,  to  the 
opinion  of  the  judge  below  rejecting  a  plea  of  compensation 
set  up  in  an  amended  petition,  filed  long  after  the  issuing  of  the 
injunction.  The  claim  is  alleged  to  be  for  damages,  for  the  de- 
cay and  dilapidation  of  certain  other  property  mortgaged  for 
the  same  debt,  arising  from  the  acts  of  the  syndic,  who  is  repre- 
sented as  the  agent  of  the  bank.  The  judge,  in  our  opinion, 
did  not  err  in  excluding  such  a  plea.  It  presented  an  entirely 
new  ground,  and  matters  that  arose  long  after  the  injunction. 
It  could  ^ot  affect  the  rights  of  the  bank,  if  their  execution  had 
been  rightfully  issued  in  the  first  instance.  The  claim,  more- 
over, was  an  unliquidated  one,  which  could  not  be  pleaded  in 
compensation.  Givil  Code,  art.  3205.  7  Mart.  N.  S.,  516.  7 
La.  564, 

Judgment  affirmed. 


lOr  ^      Catharine  Wimbish  v.  Abraham  M.  Gray,  Administrator  of  the 
"^J-^i  Succession  of  Samuel  Wimbish,  deceased.. 

The  right  of  a  husband  on  the  property  of  his  wife  under  his  administration,  is  si- 
milar to  that  of  the  usufructuary;  and  where  the  property  owned  by  the  wife  at  the 
time  of  the  marriage,  consisted  of  cattle,  the  rules  laid  down  by  arts.  586,  587  of 
the  Civil  Code,  as  to  the  responsibility  of  the  usufractaaiy,  apply  to  the  husband. 
Thus,  where  the  community  is  dissolved  by  the  death  of  the  husband,  and  the  cat- 
tle brought  by  the  wife  into  the  marriage,  are  shown  to  have  increased,  she  will  be 
entitled  to  claim  as  her  separate  property  a  number  equal  to  that  brought  by  her 
into  the  marriage.  Nor  is  it  necessary  that  she  should  identify  any  of  the  cattle 
as  those  which  belonged  to  her  at  the  time  of  ^e  marriage.  If  the  whole  herd 
do  not  die,  the  husband  is  bound  to  make  good  the  number  of  the  dead  out  of 
the  new  born  cattle. 

Appeal  from  the  Court  of  Probates  of  West  Feliciana,  T^eeiTU,  J. 

Ratliff,  for  the  appellant. 

PatersoUf  for  the  defendant. 

Morphy,  J.  The  petitioner,  the  widow  of  the  late  Samuel 
Wimbish,  opposes  the  sale  of  the  entire  stock  of  cattle,  hogs, 
horses,  &c,  advertised  to  be  sold  as  belonging  to  the  sue- 


"S..>- 


MARCH,  1645.  47 


Wimbish  v.  Gray,  Administrator. 


cession  of  her  husband,  and  prays  for  a  partition  thereof,  be- 
ti^een  her  and  the  succession.  She  alleges  that,  at  the  death 
of  Samuel  Wimbish,  all  the  stock  found  on  the  premises  was 
erroneously  inventoried  as  belonging  to  the  deceased;  that 
when  she  married  him,  she  brought  into  the  community,  proper* 
ty  belonging  in  common  to  her  and  to  the  children  of  her  mar- 
riage with  Washingt<Hi  White,  her  first  husband,  which  pro- 
perty was  composed,  in  part,  of  50  head  of  cattle :  among 
which,  were  12  milch  cows  and  calves,  3  yokes  of  working 
oxen,  4  working  horses,  I  saddle  horse,  200  head  of  hogs,  &c. 
The  demand  of  the  petitioner  having  been  rejected,  she  ap- 
pealed. 

The  record  shows  that  the  petitioner,  then  the  widow  White^ 
intermarried  with  Samuel  Wimbish,  in  1827 ;  that  he  went  to  re* 
side  on  the  place  where  she  was  then  living,  and  resided  there 
with  ber  till  hi3  death,  in  1843;  that,  at  the  time  of  her  mar- 
riage with  the  deceased,  the  plaintiff  had  on  the  place  a  stock  of 
cattle,  left  at  the  death  of  White,  and  some  which  she  purchased 
at  the  probate  sale  of  the  estate  of  her  father.  From  the  testi- 
mony, her  stock  appears  to  have  consisted  of  50  head  of  cattle, 
a  few  horses,  and  50  head  of  hogs.  The  administrator  ui^es  in 
support  of  the  judgment  appealed  from,  that  the  appellant  ha^ 
not  shown  that  any  of  the  identical  cattle,  horses,  or  hogs,  be- 
longing to  her  at  the  time  of  her  marriage,  were  included  in  the 
inventory  of  her  husband's  estate  ;  that  the  produce,  or  increase 
of  the  cattle  she  owned  in  1827,  were  natural  fruits,  and  be- 
longed to  the  community  of  goods  existing  between  them,  which 
she  has  since  renounced ;  and  that,  therefore,  she  is  entitled  to 
no  portion  of  the  same. 

The  right  of  the  husband  on  the  property  of  the  wife  under 
his  administration,  assimilates  itself  very  much,  we  think,  to 
that  of  the  usufructuary.  Thus,  where  there  exists  a  community 
of  gains,  the  fruits  of  the  paraphernal  property  are  declared  to  be- 
long to  the  conjugal  partnership.  Arts.  2363,2371.  If  a  usu- 
fruct exists  only  on  one  head  of  cattle,  and  it  dies  without  any 
neglect  on  the  part  of  the  usufructuary,  he  is  not  bound  to  return 
another,  nor  to  pay  its  value.  Art.  586.  If  a  whole  herd  of 
cattle  subject  to  the  usufruct  die,  owing  to  some  disease,  or 
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accident,  without  any  neglect  on  the  part  of  the  usufructuary, 
he  Ib  bound  to  return  to  the  owner  only  the  hides  of  such  cattle, 
or  the  value  of  such  hides.  Art.  587.  If  the  whole  herd  do 
not  die,  the  usufructuary  is  bound  to  make  good  the  number  of 
the  dead  out  of  the  new  born  cattle,  so  far  as  they  go.    Ib. 

In  the  present  case  the  evidence  does  not  show  that  the  whole 
herd  of  cattle  owned  by  the  petitioner,  at  the  time  of  her  mar- 
riage, have  died.  On  the  contrary,  it  increased,  in  consequence  of 
the  care  taken  of  it  by  Samuel  Wimbish,  who  is  shown  to  have 
been  very  attentive  to  his  stock.  It  may  be  that  the  plaintiff 
cannot  identify  any  of  the  cattle  which  existed  in  1827 ;  but 
this,  we  apprehend,  is  not  necessary.  She  has  shown  that  she 
owned  fifty  cattle  and  fifty  hogs ;  these  were  mixed  with  the 
cattle  of  Samuel  Wimbish ;  and  the  whole  stock  is  shown  to 
have  considerably  increased.  If  the  right  of  the  husband  to  en* 
joy  the  property  of  the  wife  is  to  be  governed  by  the  rule  laid 
down  for  the  usufructuary  when  it  consists  of  a  herd  of  cattle, 
and,  we  think,  it  should  be,  the  plaintiff  is  entitled  to  have  set 
apart  as  her  property,  a  number  of  cattle  or  hogs  equal  to  that 
which  existed  in  1827,  such  as  have  died  during  the  community 
being  replaced  out  of  the  new  born  cattle.  Without  the  pro< 
tection  of  such  a  rule,  all  the  property  brought  in  marriage  by 
the  wife  might  be  lost  to  her,  or  her  heirs.  In  several  parts  of 
this  State  the  property  brought  by  the  wife  consists  mainly,  if 
not  wholly,  of  cattle.  After  a  number  of  years,  the  original 
cattle  composing  the  herd  cannot  be  identified,  and  sometimes 
no  longer  exist,  although  the  stock  itself  has  considerably  in* 
creased. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed ;  and  it  is  further  ordered,  that 
there  be  a  partition  between  the  petioner  and  the  estate  of  her 
husband,  in  which  fifty  head  of  cattle  and  fifty  hogs  shall  be 
set  apart  as  her  separate  property.  The  costs  to  be  borne  by 
the  estate. 
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Thb  Union  Bank  of  Louisiana  t?.  Joseph  D.  Sboth  and  others. 

A  creditor  whose  debt  is  payable  in  instalments,  and  secured  bj  mortgage,  on  the 
fiuhire  of  the  debtor  to  pay  any  instalment,  may  require  the  property  to  be  sold 
for  the  payment  of  the  whole  debt,  provided  that  the  sale  be  for  cash  for  so  much 
only  as  is  due»  and  for  the  balance  on  the  terms  of  credit  stipulated  in  the  original 
contract.    C.  P.  686. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson^  J. 

Simon,  J.  This  action  is  prosecuted  by  the  Union  Bank  of 
Louisiana,  for  the  immediate  recovery  of  the  amount  of  two 
promissory  notes,  which,  with  eight  other  notes,  executed  by 
the  same  parties,  are  secured  by  a  special  mortgage  on  certain 
property  described  in  the  petition.  The  notes  sued  on  were 
duly  protested  at  maturity ;  but  the  other  eight  notes,  not  being 
due  at  the  time  of  the  institution  of  this  suit,  the  plaintiffs  pray 
that  the  property  mortgaged  may  be  decreed  to  be  sold /or  cash^ 
to  pay  the  sum  due  and  costs,  and  an  a  credit  to  meet  the  other 
eight  notes  described  in  the  act  of  mortgage. 

The  defendants  pleaded  the  general  issue,  and  denied  special- 
ly the  demand  alleged,  as  also  the  protest  and  notice  of  protest. 
Judgment  was  rendered  below  against  the  defendants  in  solido 
for  the  amount  sued  for,  ordering  the  property  mortgaged  to  be 
seized  and  sold  to  satisfy  the  same.*  From  this  judgment  the 
Bank  has  appealed. 

The  appellants  complain  that  the  judgment  appealed  from  is 
erroneous,  in  this :  that  it  should  have  decreed  the  mortgaged 
property  to  be  sold  to  pay  all  the  notes  described  in  the  act  of 
mortgage,  on  terms  of  credit  corresponding  with  the  periods  of 
maturity  of  the  eight  notes  not  due,  respectively. 

We  think  the  right  claimed  by  the  appellants  was  improperly 
denied  to  them,  and  that  judgment  ought  to  have  been  rendered 
below  according  to  the  prayer  of  their  petition.    In  the  case  of 


*  The  judgment  was  only  for  the  amount  of  the  notes  already  dae,  no  notice  being 
taken  of  the  prayer  for  the  sale  of  the  property  on  a  credit  to  meet  the  other  notes  as 
they  matured. 
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Pepper  et  al.  v.  Durdap^  16  La.  1(J4,  in  which  a  very  similar 
question  was  presented  for  our  solution,  we  held,  after  the  most 
mature  consideration,  that  ^  when  a  seizing  creditor  only  sues 
for  such  instalments  of  a  debt,  secured  by  privilege  or  special 
mortgage,  as  are  due,  the  property  so  mortgaged  is  to  be  sold  for 
the  whole  of  the  debt,  on  such  terms  of  credit  as  are  granted  by 
the  original  contract,  although  such  creditor  does  not  show  that 
the  subsequent  instalments  belong  to  him,  or  that  he  is  the  hold- 
er of  all  the  notes  mentioned  in  the  contract  of  mortgage ;  and 
that  it  suffices  that  the  several  instalments  not  due,  be  men- 
tioned in  the  petition."  This  is  in  accordance  with  art  686  of 
the  Code  of  Practice,  which  gives  to  the  seizing  creditor  who 
has  a  privilege,  or  special  mortgage  on  the  property  seized,  the 
right  of  demanding  that  the  property  be  sold  for  the  whole  of 
the  debt,  provided  it  be  on  such  terms  of  credit  as  are  stipula- 
ted in  the  original  contract ;  and,  as  we  have  no  reason  to  be 
dissatisfied  with  our  previous  opinion,  we  must  come  to  the  con- 
clusion that  the  plaintiffs  had  a  right  to  require  the  property 
mortgaged  to  be  sold,  not  only  to  satisfy  for  cash  the  amount  of 
the  note  sued  on,  but  also  on  such  terms  of  credit  as  to  meet  the 
payment  of  the  other  eight  notes  as  they  shall  become  due  here- 
after respectively  ;  and,  in  this  respect,  the  judgment  appealed 
from  must  be  amended. 

As  the  appellees  have  not  in  any  respect  prayed  for  the  amend- 
ment of  the  judgment  complained  of  by  the  appellants,  we  have 
not  to  enquire  into  the  question  of  notice  presented  by  the  plead- 
ings. Said  judgment  cannot  be  considered  as  in  any  manner 
complained  of,  or  appealed  from  by  them,  as  they  have  not 
thought  proper  to  join  issue  with  the  plaintiffs  and  appellants, 
or  to  appeal  from  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  so  amended,  as  to  order  further,  that  the 
property  mortgaged  be  seized  and  sold  not  only  to  satisfy  the 
amount  claimed  in  the  petition, /or  cash^  but  that  the  same  be 
also  sold  on  such  terms  of  credit  as  are  granted  by  the  contract 
of  mortgage,  for  the  payment  of  the  other  eight  notes  therein 
specified  as  not  due  at  the  time  of  the  institution  of  this  suit ; 
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and  that  the  judgment  appealed  from  be  affirmed  in  all  other 
respects,  with  costs  in  both  courts. 

WtnteTf  for  the  appellants. 

Boyfe,  for  the  defendants. 


Thb  Union  Bank  op  Louisiana  v.  Mabga&et  Kindrick. 

Payments  made  bj  one  who  owes  a  debt  bearing  interest,  cannot,  without  the  con- 
vent of  the  creditor,  be  impated  to  the  reduction  of  the  capital,  while  any  interest 
is  due.    C.  C.  2160. 

Appeal  from  the  District  Court  of  LivingstoUy  JoneSf  J. 

MABTiNy  J.  The  Bank  is  appellant  from  a  judgment  in  its 
favor,  on  a  note  of  the  defendant's,  and  complains  of  an  erro- 
neous imputation  of  partial  payments  to  the  capital,  instead  of 
to  the  interest. 

Her  note  was  due  on  the  22d  of  April,  1840,  for    83371  00 

On  the  1st  of  April,  1841,  interest  was  due  for 

343  days,  at  seven  per  cent,   ....        224  80 

3595  80 
A  payment  was  then  made  of  ...  500  00 

Balance,  ....    3095  80 

On  the  1st  of  October,  1841«  interest  was  due  on 

that  last  sum  for  183  days,  at  the  same  rate,        110  15 

3205  95 
There  was  on  that  day  paid,    -        -        -        -  285  87 

Balance,  ....    2920  08 

On  the  1st  of  April,  1842,  interest  was  due  on  the 

last  sum  for  182  days,  at  the  said  rate,      -  103  50 

3023  58 
There  was  on  that  day  paid,        -        -        -        -        418  00 

Balance,     .        -        -        -  $2605  58 
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The  District  Court  gave  judgment  for  a  less  sum,  admitted  to 
be  due  by  the  defendant's  counsel.  Both  erroneously  imputed 
the  payments  to  the  principal,  instead  of  to  the  accrued  interest. 
Civil  Code,  art.  2160.  Hynson  et  ah  v.  Maddens  et  al.  1  Mart. 
N.  S.  671. 

The  plaintiff  claimed  $3  50,  for  costs  of  protest,  which  were 
allowed ;  and  8125  08,  for  an  error  in  favor  of  the  defendant, 
in  her  note.  This  sum  was  disallowed,  properly,  we  believe,  on 
the  evidence  ;  but  we  think  it  best  to  reserve  the  Bank's  right 
therefor,  if  it  can  be  established  in  another  suit. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  that  the  Bank  recover  from  the  defen- 
dant the  STun  of  $2605  58,  with  interest,  at  the  rate  of  seven  per 
cent  per  annum,  from  the  1st  of  April,  1842,  until  paid ;  and 
83  50,  for  costs  of  protest ;  its  right  being  reserved  on  the  claim 
of  8125  08  ;  the  defendant  and  appellee  paying  the  costs  in  both 
courts. 

Halsey  and  Denis^  for  the  appellants. 

Davidson^  for  the  defendant. 


lOr    52 
45    844 

,f^^  4g  Thomas  L.  Andrews  v.  Sarah  Rhodes. 

I  120    860 

Prescription  runs  against  a  note  payable  on  demand,  from  its  date,  not  from  that  of 
the  demand.  Per  Curiam :  Prescription  attaches  to  a  right  from  the  moment 
that  it  can  be  exercised. 

Defendant  sued  on  a  note  without  date,  bat  bearing  interest  from  a  certain  day,  plead- 
ed prescription,  and  the  court,  assuming  that  the  note  was  made  on  the  day  from 
which  it  bore  interest,  gaTe  judgment  in  his  favor.  Held,  that  the  court  erred  in  as- 
suming tiiat  the  note  was  made  on  the  day  from  which  it  bore  interest ;  and  that 
defendant  was  bound  to  prove  tlio  facts  from  which  relief  was  sought  under  the 
pica  of  prescription. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 
9on,  J. 

Morgan,  for  the  appellant. 

JEfam,  for  the  defendant,  cited  Civ.  Code,  art.  1953. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  sus- 
taining the  defendant's  plea  of  prescription  to  the  note  sued 
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upon.*    It  is  payable  on  demand,  and  bears  interest  on  its  face, 
from  the  1st  of  January,  1836,  but  is  without  a  date. 

The  first  judge  assumed  the  day  from  which  interest  is  to  run 
as  the  date  of  the  note ;  and  more  than  five  years  having 
elapsed  between  that  day  and  the  inception  of  the  present  suit, 
sustained  the  plea  of  prescription. 

The  plaintifi^'s  counsel  urges  that  he  erred,  as  the  defendant 
was  bound  to  prove  the  facts  from  which  the  prescription  arises, 
which  she  failed  to  do ;  that  the  court  erroneously  assumed  the  day 
from  which  interest  was  to  be  computed,  as  the  date  of  the  note ; 
that  prescription  on  a  note  payable  on  demand  runs  only  from 
the  demand,  and  that  none  is  proved  but  the  judicial. 

The  defendant's  counsel  urges  that  his  client  is  an  illiterate 
woman,  as  it  appears  that  she  cannot  write  and  made  her  mark ; 
that  she  could  not  detect  the  omission  of  the  date ;  that  the 
plaintifiT  could,  and  that  he  ought  to  have  insisted  on  its  being 
supplied ;  and  he  relies  on  the  1953rd  article  of  the  Civil  Code. 

We  cannot  agree  with  the  plaintiff's  counsel,  that  prescrip- 
tion does  not  run  on  a  note  payable  on  demand  until  the  de- 
mand, for  if  it  was  so,  the  holder  could  prevent  the  prescription 
from  beginning,  as  long  as  he  pleased,  by  delaying  the  demand. 
Prescription  attaches  to  a  ri^ht  from  the  moment  it  may  be  ex- 
ercised. 

We  think,  however,  with  him,  that  the  court  erred  in  assum- 
ing that  the  note  was  made  on  the  day  from  which  it  bears  in* 
terest,  and  that  the  defendant  was  bound  to  adduce  legal  proof 
of  the  fact  from  which  she  seeks  relief  imder  the  plea  of  pre- 
scription. She  might  have  done  so  by  affixing  a  date  to  her 
note,  and  it  does  not  appear  to  us  that  her  inabUity  to  write  en- 
ables us  to  help  her.  The  article  of  the  Civil  Code  on  which 
her  coimsel  relies,  may,  perhaps,  with  more  propriety  be  invoked 
by  the  plaintiff. 

It  is,  therefore,  ordered,  and  decreed,  that  the  judgment  be 
annulled  and  reversed,  and  that  the  plaintiff  recover  from  the 
defendant  the  sum  of  $416  56,  with  interest  at  the  rate  of  ten 
per  cent  a  year,  from  the  1st  of  January,  1836,  until  paid;  the 
defendant  and  appellee  paying  the  costs  in  both  courts. 

*  T^e  judg'ment  won  agfainst  the  plaintiff  as  in  case  of  a  non  snit. 
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Eliza  Halet  v.  Isaac  Dubois. 

The  effect  of  the  clause  de  nan  alUnando  in  a  mortga^,  is  to  render  void,  as  regardi 
the  mortgagee,  any  alienation  or  transfer  of  the  property  made  in  violation  of  the 
mortgage ;  and  the  mortgagee  may  have  the  property  seized  and  sold  as  if  no 
change  of  owners  had  taken  place,  and  without  making  the  vendee  of  the  mort- 
gagor a  party  to  the  executory  proceedings. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Johnson^  J. 

Busk  and  Herrcn^  for  the  plaintiff. 

Brunotf  for  the  appellant. 

MoRPHT,  J.  The  defendant  appeals  from  a  judgment  per- 
petuating  an  injunction,  sued  out  by  the  plaintiff  to  prevent  the 
sale  of  a  negro,  whom  he  seized  in  her  possession,  and  whom 
she  had  purchased  from  her  mother,  Susanna  Barrow.  This 
slave  had  been  mortgaged  to  the  defendant  by  the  former  own- 
er, who  had  bound  herself  not  to  alienate  the  property  to  his 
prejudice.  The  ground  on  which  the  injunction  was  taken  and 
perpetuated  below  is,  that  the  slave  was  seized  in  the  hands  of 
the  present  possessor  without  any  previous  notice  of  seizure  be- 
ing given  to  her,  and  that  the  plaintiff  in  injunction,  although 
deprived  of  the  rights  of  a  third  possessor  in  consequence  of  the 
clause  de  rum  alienando  in  the  mortgage  of  her  vendor,  was  en- 
titled to  the  same  delays,  and  notices  as  the  original  debtor  in 
a  direct  action  of  mortgage  against  her.  The  record  shows 
that  the  sheriff,  before  making  the  seizure,  gave  the  three  days 
noti6e  required  by  law  to  the  original  debtor,  Susanna  Barrow, 
and  that,  not  finding  the  slave  in  her  possession,  he  seized  in  the 
hands  of  the  purchaser,  Eliza  Haley,  and  then  gave  to  the  lat- 
ter a  notice  of  such  seizure  before  he  advertized  the  property 
for  sale.  It  is  not  easy  to  perceive  in  what  manner  the  plain- 
tiff has  been  injured.  This  court  has  repeatedly  held,  that  the 
effect  of  the  pact  *'  de  non  alienando!^  is  to  render  void,  as  re- 
gards the  mortgage  creditor,  any  alienation  or  transfer  made  in 
violation  of  it.  The  mortgagee  can  have  the  property  seized 
and  sold  as  if  no  change  of  owners  had  taken  place,  and  without 
making  the  vendee  of  the  mortgagor  a  party  to  the  executory 
proceedings  under  the  order  of  seizure  and  sale.  2  Mart.  N.  S. 
32.  1  La.  p.  29.  13  La.  314.     15  La.  263,473.    If,  then,  un- 
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der  these  adjudications,  the  defendant  had  a  right  to  have  the 
property  seized  and  sold  without  any  notice  to  the  plaintiff  as  a 
third  possessor,  she  has  surely  no  cause  to  complain  when  it  is 
shown  that  she  has  been  notified  of  the  seizure. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  ordered,  that  the 
injunction  be  dissolved,  and  that  the  plaintiff  pay  the  costs  in 
both  courts. 


Mtson  H.  Allem  d.  Hi&am  A.  Habt  and  others. 

A  purchaser  of  moveable  property,  cautioned  ag^nst  baying  on  the  ground  that  th^ 
vendor  had  no  authority  to  aell,  cannot  Invoke  the  presomptionof  owneorahip  re- 
sulting from  the  possession  of  his  vendor.  He  will  be  liable  to  the  owner  fbr  the 
value  of  the  articles  purchased. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Jdknr 
son^  J. 

Avery  and  Elam^  for  the  plaintiff. 

G.  S,  Lacey^  for  the  appellants. 

MoRFHT,  J.  This  action  is  brought  to  recover  two  flat-boats 
loaded  with  corn,  or  81200  for  their  value,  on  the  averment  that 
these  boats,  the  property  of  the  petitioner,  were  collusively  and 
fraudulently  sold  to  the  defendants,  Hart  and  Bossley,  by  one 
William  Hovey,  in  whose  charge  they  had  been  placed  at  some 
distance  above  Baton  Rouge,  to  be  taken  to  New  Orleans,  and 
there  delivered  to  the  plaintiff.  There  was  a  judgment  below 
against  the  defendants,  from  which  they  appealed. 

The  evidence  clearly  establishes  the  ownership  of  the  plain- 
tiff, the  value  of  the  boats  and  their  cargoes,  the  employment  of 
Hovey  as  steersman  to  run  the  boats  to  New  Orleans,  and  the 
sale  of  the  property  to  the  defendants,  on  its  reaching  Baton 
Rouge,  in  the  beginning  of  June,  1843.  The  purchasers  rest 
their  defence  on  the  good  faith  with  which  they  say  they  acted 
in  the  business,  and  on  the  custom  which,  according  to  some  of 
the  witnesses,  prevails  generally  on  the  river  Mississippi  for  the 
steersman  to  sell  the  cargo  of  a  flatboat  under  his  charge,  by 


56  NEW  ORLEANS, 


Allen  y.  Hart  and  othera. 


wholesale  or  retail,  for  the  account  of  the  owner.  It  may  be 
that  instructions  are  often  given  by  the  owners  of  flatboats  to 
sell  their  cargoes  along  the  coast  as  they  descend  the  Missis- 
sippi, and  that  this  right  of  the  steersman  to  sell,  which,  they 
say,  is  supposed  to  exist,  has  grown  out  of  this  circumstance. 
Even  were  this  custom  better  established  than  it  is,  and  were 
we  ready  to  sanction  it  as  an  excuse  for  buying  produce  from 
any  one  without  inquiry  as  to  his  right  to  sell,  it  could  not 
avail  the  defendants  in  the  present  case.  The  testimony  does 
not  permit  us  to  consider  them  as  bona  fide  purchasers,  although 
they  gave  for  the  com  a  price,  which  the  witnesses  say  was  a 
fair  one  at  that  time.  It  is  clearly  shown  that  they  were  ap- 
prized by  Hovey  himself  that  he  was  not  the  owner  of  the  boats, 
and  that  as  steersman  he  was  running  them  to  New  Orleans 
for  a  person  who  was  there  shipping  com.  It  is  true  that  he 
told  them  he  had  a  right  to  sell ;  but  this  assertion,  if  it  could 
be  considered  as  sufficient  to  justify  the  purchase,  was  contra- 
dicted by  some  of  the  hands  on  board.  Galloway,  one  of  them, 
testifies,  that  about  fifteen  or  twenty  minutes  after  the  arrival 
of  the  boats;  the  defendants  came  on  board  and  wanted  to  buy 
the  com ;  that  he  informed  them  that  it  was  not  for  sale,  but 
was  consigned  to  New  Orleans ;  that  about  one  hour  afterwards, 
they  returned  with  the  steersman,  Hovey,  who  had  gone  ashore, 
and  proposed  again  to  buy  the  load,  when  Hovey  agreed  to  sell 
one  of  the  boats ;  that  when  the  bargain  was  about  being  closed, 
the  witness  called  Hovey  aside  and  advised  him  not  to  sell, 
which  he  then  declined  doing;  that  the  defendants  left  the  boat, 
and  began  abusing  the  hands  for  interfering  with  the  sale ;  that 
the  witness  and  another  hand  then  told  the  defendants  that  Ho- 
vey had  ho  authority  to  sell ;  that  the  boats  were  consigned  to 
New  Orleans  to  Allen,  the  owner,  who  was  there  waiting  for 
them ;  that  Hovey  had  only  been  employed  to  stear  the  boats 
to  that  place ;  that  to  this  the  defendants  answered,  that  the 
steersman  had  a  right  to  sell ;  that  some  time  after  Hovey 
went  out,  and  on  his  return  about  an  hour  after,  he  announced 
that  he  had  sold  one  of  the  boats  to  the  defendants ;  and  that 
on  the  evening  of  the  next  day  he  sold  to  them  the  other  boat. 
From  this  testimony,  independent  of  other  eircumstances  dis* 
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closed  by  the  evidence,  it  is  clear  that  the  defendants  knew  that 
the  sale  made  to  them  by  the  steersman  was  without  authority, 
in  violation  of  his  express  instructions,  and  in  fraud  of  the  rights 
of  the  plaintiff,  who,  the  evidence  shows,  was  then  in  New  Or- 
leans shipping  corn,  and  anxiously  waiting  for  these  boats.  The 
eagerness  shown  by  the  defendants  to  make  the  purchase  is  ex- 
plained by  one  of  their  own  witnesses,  from  whom  we  learn 
that  they  wanted  the  corn  to  fill  engagements  they  had  on  the 
coast.  They  acted  then  with  their  eyes  open,  and  must  abide 
the  consequences  of  their  total  disregard  of  the  rights  of  others. 
This  case  bears  much  analogy  to  that  of  Marks  v.  Landry^  deci- 
ded a  few  days  since,  9  Rob.  525,  but  is  much  stronger  against  the 
defendants,  as  they  were  put  upon  their  guard,  and  cannot  in- 
voke the  presumption  of  ownership  which  results  from  the  pos- 
session of  moveable  property,  or  even  the  custom  under  which 
it  is  supposed  that  steersmen  have  a  right  to  sell  the  cargoes  of 
the  boats  under  their  charge.  See  the  case  of  Marks  v.  Lan- 
dry ^  and  the  authorities  there  quoted. 

Judgment  affirmed. 


Thomas  Wilkjiib  v.  The  Pabish  of  East  Baton  Rouge. 

A  new  trial  should  be  allowed  whenever  justice  requires  it. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John" 

Mil,  J. 

MospuT,  J.    The  petitioner  seeks  to  recover  of  the  defendants 

the  amount  of  two  warrants  on  their  treasurer,  subscribed  by 

Samuel  Skolfield,  their  auditor  of  accounts,  one  for  the  sum  of 

$532,  and  the  other  for  $468.    The  defence  is,  that  these  drafts 

were  given  in  error ;  that  the  Police  Jury  became  indebted  to 

the  plaintiff  on  a  contract  to  build  a  parish  jail,  and  for  extra 

work  thereon  in  the  sum  of  $8582,  but  that,  in  discharge  of  that 

obligation,  the  auditor  for  the  parish  erroneously  furnished  the 

plaintiff,  from  time  to  time,  warrants  on  the  parish  treasury^ 

including  the  two  bow  sued  on,  for  the  sums  of  $9481  44,  the 
Vol,  X.  8 
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warrants  thus  exceeding  his  just  demand  against  the  parish  by 
$899  44,  which  sum  isj)leaded  in  compensation,  and  prayed  to 
be  credited  on  the  drafts  claimed.  The  contract  entered  into 
between  the  parties  for  the  building  of  a  parish  jail,  shows  that 
the  sum  agreed  on  was  $8000,  and  the  auditor  of  the  parish, 
who  was  examined  as  a  witness,  testified  that  the  amount  of  ex- 
tra work  done  by  the  plaintiff  on  the  parish  jail  and  clerk's  ofEce 
was  $532  ;  that  this  sum  had  been  allowed  by  the  Police  Jury, 
and  a  warrant  for  it  issued  to  the  plaintiff,  which  is  one  of  the 
two  sued  on.  This  witness  proved  that  the  plaintiff  received 
from  him  warrants,  at  different  times,  amounting  to  $9481  44 ; 
but  his  testimony,  as  taken  down  on  the  trial,  did  not  show  the 
consideration  for  which  these  warrants  had  been  issued.  The 
court  below,  in  rendering  judgment  in  favor  of  the  plaintiff, 
was  probably  of  opinion  that  these  warrants,  being  evidences 
of  indebtedness  against  the  defendants,  audit  not  appearing  why 
they  were  given,  no  error  or  mistake  had  been  shown.  The 
defendants  moved  for  a  new  trial,  on  the  ground  that  the  clerk, 
in  taking  a  note  of  the  evidence,  had  omitted  to  state  that  all 
the  warrants  issued  in  favor  of  the  plaintiff  were  for  the  build- 
ing of  the  parish  jail,  and  for  extra  work  on  the  same  and  the 
clerk's  office,  as  it  appeared  from  the  auditor's  book,  which  had 
been  brought  into  court,  and  to  which  he  was  called  upon  to  re- 
fer on  the  trial.  To  this  motion  they  annexed  an  extract  from 
the  auditor's  book,  sworn  to  by  that  officer.  From  this  extract, 
or  transcript,  it  appears  that  the  parish  warrants  which  issued 
to  the  order  of  Thomas  Wilkins,  and  amount  to  $9481  44,  were 
all  on  account  of  the  building  of  the  jail,  with  the  exception  of 
two  warrants,  amounting  together  to  $582,  which  are  men- 
tioned as  being  for  extra  work  done  on  the  jail  and  clerk's  office. 
The  sum  given  for  extra  work  being  deducted  from  the  ctggre- 
gate  amount  of  all  the  warrants,  would  leave  $8899  44,  as  hav- 
ing been  paid  for  the  building  of  the  jail,  when  by  the  contract 
$8000  only  were  due.  This,  we  think,  was  a  sufficient  showing 
to  have  induced  the  judge  to  use  his  discretionary  power,  of  al- 
lowing a  new  trial  whenever  the  ends  of  justice  seem  to  re- 
quire it.  If  there  has  been  extra  work  done  to  the  amount  of 
$1481  44,  instead  of  $582,  as  would  appear  from  the  warrants 
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issued  to  the  plaintiff's  order,  the  latter  will  have  an  opportu- 
nity of  showing  it.  Unless  this  be  done,  the  defendants  will  ap- 
pear to  have  overpaid  a  sum  of  8899  44,  on  their  contract  with 
the  plaintiff.  « 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  the  case  remanded  for  further 
proceedings ;  the  plaintiff  and  appellee  paying  the  costs  of  this 
appeal. 

Brunott  for  the  plaintiff. 

Elam^  for  the  appellants. 


The  Bank  of  Louisiana  v.  John  Henry  Black  and  others. 

Where  the  protest  of  a  note  and  the  notary's  certificate  of  notice  is  offered  in  evidence 
the  opposite  party  cannot  interrogate  the  notary  as  to  whether  the  act  offered  is  an 
original  or  a  copy,  and  whether  the  act  of  record  is  signed  by  the  witnesses  na- 
med in  the  protest.  Per  Curiam :  The  act  of  the  notary,  such  as  it  is  presented, 
must  have  the  effect  it  is  entitled  to,  without  any  explanation  by  witnesses,  or  be- 
ing eked  out  by  parol  evidence. 

Where  a  protest  offered  in  evidence  in  an  action  against  the  endorsers  of  a  note, 
shows  on  its  &Ge  that  the  note  was  protested  in  the  presence  of  two  witnesses,  but 
that  they  did  not  agu  that  part  of  it  which  certifies  the  demand  and  refiisal  to  pay, 
and  the  certificate  attached,  showing  in  what  way  the  notices  were  served,  ap- 
pears to  have  been  signed  in  the  original  by  two  witnesses,  and  the  notary  cer- 
tifies a  copy  from  his  records,  it  is  sufficient 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOTlf  J. 

BuLLARD,  J.  This  is  an  action  against  the  drawer  and  en- 
dorsers of  a  promissory  note ;  and  the  bank  is  appellant  from  a 
judgment  in  favor  of  the  endorsers. 

The  protest  and  certificate  of  xthe  notary  show  that  the  note 
was  regularly  protested  on  the  3d  of  December,  (the  last  day 
of  grace,  to  wit,  the  4th  being  Sunday,)  and  that  regular  notice 
was  given,  either  in  person,  or  at  the  domicils  of  the  endorsers 
in  the  town  of  Baton  Rouge. 

But  it  appears  from  a  bill  of  exceptions  taken  by  the  plain- 
tiffs' counsel,  that  the  defendants  propounded  to  the  notary  the 
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following  questions,  to  wit :  Is  the  act  called  a  protest,  the  origi- 
nal, or  a  copy ;  and,  Is  the  act  of  record  signed  by  the  wit- 
nesses named  in  your  protest  ?  This  was  objected  to,  on  the 
ground  that  the  verity  of  the  protest  was  not  at  issue ;  but  the 
court  permitted  the  questions  to  be  propounded.  The  notary 
answered :  **That  he  writes  in  his  book  of  protests  an  instrument 
similar  to  that  to  which  the  note  is  attached,  which  is  signed 
by  the  witnesses.  In  making  that  part  of  the  protest  to  which 
the  note  is  attached,  he  says  it  was  protested  in  presence  of  the 
witnesses,  but  does  not  copy  their  signatures — all  of  which  was 
done  in  this  case ;  the  part  to  which  the  note  is  attached  is 
not  signed  by  the  witnesses.'' 

We  think  the  question  was  not  properly  permitted.  The  act 
of  the  notary,  such  as  it  is  presented,  must  have  such  effect  as  it 
is  entitled  to,  without  any  explanation  by  witnesses,  or  being 
eked  out  by  parol  evidence.     See  Peet  et  al.  v.  Dougherty, 

The  protest  shows,  on  the  face  of  it,  that  the  note  was  pro- 
tested in  the  presence  of  two  witnesses,  but  that  they  did  not 
sign  that  part  of  the  protest  which  merely  certifies  the  demand 
and  refusal  to  pay.  The  certificate  attached,  showing  in  what 
way  notices  were  served,  appears  to  have  been  signed  in  the 
original  by  two  witnesses,  and  the  notary  certifies  a  copy  from 
his  record.  This,  we  think,  sufficient.  5  Mart.  N.  S.  511.  19 
La.  448.  Bullard  and  Curry's  Digest,  43.  1  Robinson,  66. 
15  La.  38. 

But,  independently  of  the  certificate  of  the  notary,  sufficient 
evidence,  in  our  opinion,  was  given  on  the  trial,  of  a  demand 
and  notice  of  non  payment,  to  bind  the  endorsers. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  and  that  the  plaintiffs  recover  of 
M.  L.  Meeker  and  P.  A.  Walker,  in  solido,  the  sum  of  four  hun- 
dred and  eighty  dollars,  with  interest  at  nine  per  cent  from  the 
date  of  the  protest,  and  the  costs  in  both  courts. 

Bnmotj  for  the  appellants. 

IvoTy  for  the  defendants. 
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The  Commercial  Bank  of  Natchez  v.  Robert  Perrt. 

After  the  dissolution  of  a  firm  none  of  the  ibrmer  partners  can  bind  the  others,  nor 
the  firm,  without  special  authority  derived  fi'om  a  new  contract. 

Where  a  bill  ia  payable  at  a  certain  time  after  date,  it  is  not  absolutely  necessary  to 
have  it  accepted,  an  acceptance  being  only  necessary  to  fix  the  period  of  payment, 
where  a  bill  is  payable  at  sight,  -or  at  so  many  days  after  sight  or  demand,  or  af- 
ter a  certain  e?ent  It  will  suffice  that  a  demand  be  made  of  the  drawees  at 
maturity,  and  notice  given  to  the  drawer  in  case  of  their  default. 

Where  a  bill  drawn  on  a  commercial  partnership,  is  accepted,  after  the  dissolution 
of  the  firm,  by  one  of  the  partners,  payable  at  a  particular  bank,  but  he  is  not 
shown  to  have  been  anthorized  by  his  former  partners  to  bind  the  firm,  and  de- 
mand of  payment  was  made  oaly  at  the  bank,  no  demand  having  been  made  of 
the  drawees,  the  drawer  will  be  discharged. 

A  promise  to  pay  the  amount  of  a  bill,  made  by  the  drawer,  after  discharge,  in  con- 
sequence  of  want  of  demand  of  payment  of  the  drawees,  will  not  be  binding,  un- 
less it  be  shown  that  he  was  aware  of  his  discharge  at  the  time  of  Che  promise. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

Lifons^  for  the  plaintiffs.  A  promise  by  a  drawer  to  pay,  after 
a  knowledge  of  his  release,  is  binding.  Ghitty  on  Bills,  372,  373, 
^23,  536.     12  La.  465.     13  La.  368.     18  La.  333. 

A.  M.  Dunn  and  RoselitiSf  for  the  appellant. 

MoRPHY,  J.  The  defendant  is  appellant  from  a  judgment  ren- 
dered against  him,  as  the  drawer  of  a  bill  of  exchange  for 
#7,315  71,  dated  the  11th  of  May,  1838,  and  made  payable  to 
his  own  order,  twelve  months  after  date.  This  bill,  which  was 
drawn  on  the  conmiercial  firm  of  Bullitt,  Ship  &  Co.,  is  alleged 
to  have  been  presented  by  the  holders  to  the  drawees,  and  to 
have  been  duly  accepted  by  the  latter ;  and  the  petition,  after 
making  the  ordinary  averments  of  demand,  protest  and  notice, 
farther  alleges  that  the  defendant,  being  well  acquainted  with 
all  the  circumstances  of  such  protest  and  notice,  has  often  pro- 
mised to  pay  the  bill,  but  has  failed  to  do  so. 

On  the  trial  a  draft  was  offered  in  evidence  purporting  to  be 
accepted  by  Bullitt,  Ship  &  Co.  in  liquidation,  by  Wm.  Ferri- 
day.  To  the  introduction  of  this  instrument  the  defendant's 
counsel  objected,  and  he  excepted  to  the  opinion  of  the  judge, 
who  admitted  it  in  evidence.  The  conclusion  we  have  come  to 
on  the  merits  of  the  case,  renders  it  unnecessary  for  us  to  notice 
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the  grounds  on  which  the  draft  was  sought  to  be  excluded.  Ad- 
mitting it  to  have  been  properly  received  in  evidence,  the  peti- 
tioners have  not  alleged,  nor  proved  that  Wm.  Ferriday  had  any 
authority  from  the  other  members  of  the  firm  of  Bullitt,  Ship  & 
Co.,  to  use  the  partnership  name.  The  bill  of  exchange  on  which 
defendant  is  sought  to  be  made  responsible,  was  drawn  on 
Bullitt,  Ship  &  Co.,  a  commercial  firm,  which  he  believed  to  be 
still  in  existence,  and  in  whose  hands  the  evidence  shows  that 
he  had  a  sum  nearly  equal  to  the  amount  of  the  draft.  It  was 
accepted  by  Wm.  Ferriday,  after  the  dissolution  of  the  partner- 
ship. Now  it  is  well  settled  that  after  a  dissolution  of  the  firm, 
neither  of  the  former  partners  can  bind  the  others,  nor  the  firm, 
without  special  authority,  derived  from  a  new  contract  between 
them.  4  La.  32.  6  La.  683.  8  La.  568.  18  La.  334.  3 
Kent,  p.  50.  Gow  on  Partnership,  p.  230.  There  has,  therefore, 
been  no  acceptance  of  the  bill,  binding  on  the  drawees.  As  the 
bill,  however,  was  made  payable  twelve  months  after  date,  it 
was  not  strictly  necessary  to  have  it  accepted,  an  acceptance 
being  absolutely  necessary  only  to  fix  the  period  when  a  bill  is 
to  be  paid,  if  made  payable  at  sight,  or  at  so  many  days  after 
sight,  or  after  a  certain  event,  or  after  demand.  Story  on  Bills, 
§  228.  A  presentment  of  the  bill  to  the  drawees  for  acceptance 
might  have  been  dispensed  with,  and  had  a  demand  been  made 
of  the  drawees  at  its  maturity,  and  notice  of  their  default  been 
given  to  the  defendant,  he  would  have  been  bound ;  but  in  the 
present  case,  the  bill  was  presented  and  accepted  by  Wm.  Fer- 
riday, payable  at  the  Commercial  Bank  at  Natchez.  At  the  ma- 
turity of  the  bill,  no  demand  was  made  of  the  drawees,  BuUitti 
Ship  &  Co.,  but  it  was  presented  at  the  Commercial  Bank  at 
Natchez,  and  a  demand  was  made  of  the  teller  of  the  bank,  and 
upon  his  refusal  to  pay,  the  protest  was  made.  Now  if  Fer- 
riday was  without  authority  to  accept  the  bill,  and  make  it  pay- 
able at  the  bank,  it  is  clear  that  a  demand  at  that  place  cannot 
be  considared  as  a  demand  upon  the  drawees,  and  that,  there- 
fore, there  has  been  no  such  demand  as  was  necessary  to  bind 
the  drawer.  The  counsel  for  the  plaintifls  insists,  that  if  the 
demand  is  insufiicient,  yet  the  defendant  is  liable  as  he  pro- 
mised to  pay  the  bill  after  its  dishonor.    The  evidence  shows 
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that  such  a  promise  was  made/  and  that  the  defendant  submit- 
ted to  the  bank's  agent  divers  propositions  to  effect  a  settlement ; 
but  so  far  from  it  appearing  that  he  acted  with  a  full  knowl- 
edge that  he  had  been  released,  it  is  shown  that  it  was  only  a 
short  time  before  the  institution  of  this  suit,  and  long  after  he 
had  proposed  a  settlement  to  the  bank,  that  he  became  aware 
of  his  release  from  all  liability.  Two  of  the  plaintiffs'  witnes- 
ses say,  that  they  supposed  he  was  acquainted  with  the  circum- 
stances connected  with  the  dishonor,  protest,  and  notice ;  but 
they  do  not  intimate  that  he  had  any  knowledge  of  Ferriday's 
want  of  authority  to  accept,  and  of  the  consequent  informality 
of  the  demand.  On  the  contrary.  Turner,  one  of  these  witnesses, 
who  acted  as  the  plaintiffs'  counsel,  informs  us  that  he  told  the 
defendant  that  every  thing  was  regular,  and  that  he  was  legal- 
ly bound  to  pay  the  debt.  This  testimony  repels  the  idea,  that 
when  the  defendant  proposed  a  settlement  to  the  bank,  he  was 
aware  of  his  release.  It  is  hardly  to  be  supposed,  that  with  a 
full  knowledge  of  his  being  exonerated,  he  would  have  renewed 
his  obligation,  when  it  is  recollected  that  at  the  time  of  draw- 
ing this  bill,  he  had  a  large  sum  of  money  in  the  hands  of  the 
drawees,  who  have  since  become  bankrupts.  11  La.  16.  12 
La.  467. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed ;  and  that  ours  be  for  the  defendant,  as  in 
case  of  non  suit,  with  costs  in  both  courts. 


EuHu  Hooper  v.  The  Union  Bank   of   Louisiana  and  another. 

Where  a  second  mortgagee,  to  whom  the  property  has  been  mortgaged  to  secure  him 
against  any  liability  for  certain  endorsements  made  by  him  for  the  mortgagor, 
claims  to  be  paid  by  preference  over  the  first  mortgagee  out  of  tho  proceeds  of 
the  property  sold  under  the  first  mortgage,  but  does  not  allege,  nor  prove  that  he 
has  paid,  or  become  liable  to  pay  any  of  the  notes  endorsed  by  him,  his  petition 
must  be  dismissed. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOtlf  J. 
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Brunei^  for  the  appellant.  A  mortgage  on  slaves  must  be  re- 
corded in  every  parish  into  which  the  mortgagor  may  remove 
his  residence,  with  the  property.  Civ.  Code,  arts.  3314,  3315, 
3317,  3318,  3328,  3329.  Act  of  26  March,  1813,  Bullard  &l 
Curry's  Digest,  596. 

Winter^  for  the  defendants. 

MoRFHY,  J.  On  the  3d  of  June,  1835,  Sarah  Rhodes,  for  her- 
self and  as  tutrix  of  her  children,  mortgaged  to  the  Union  Bank 
certain  slaves  for  $2000,  which  mortgage  was  duly  recorded  in 
the  parish  of  East  Feliciana,  where  she  then  resided  and  had 
her  domicil.  In  1839,  Sarah  Rhodes  removed  with  the  slaves 
mortgaged  into  the  parish  of  East  Baton  Rouge,  where  she  re- 
sided from  March,  1839,  to  January,  1840,  when  she  moved  into 
the  parish  of  Livingston,  resided  there  about  one  year,  and  then 
returned,  with  her  slaves,  to  the  parish  of  East  Baton  Rouge, 
where  she  has  had  her  domicil  ever  since.  In  April,  1840,  Sa- 
rah Rhodes  sold  to  her  son  Theodore  B.  Rhodes,  her  undivided 
half  of  the  slaves  mortgaged,  and  of  other  slaves  which  she 
held  in  common  with  her  children.  T.  B.  Rhodes,  in  March, 
1840,  mortgaged  the  slaves  to  the  plaintiff,  Elihu  Hooper,  to 
save  him  harmless,  and  secure  him  from  loss  on  account  of  his 
having  endorsed  three  notes  of  his,  for  $1286  66f  each,  payable 
to  the  order  of  Sarah  Rhodes,  at  one,  two,  and  three  years  from 
the  10th  of  the  same  month.  This  mortgage  was  recorded  in 
the  parish  of  East  Baton  Rouge,  on  the  23d  of  July,  1844.  The 
Union  Bank,  under  a  judgment  obtained  upon  their  mortgage  in 
East  Feliciana,  issued  an  execution  directed  to  the  sheriff  of 
East  Baton  Rouge,  who  levied  upon  the  slaves  mortgaged  to 
that  institution.  The  plaintiff  then  brought  the  present  suit, 
alleging  that  his  mortgage  on  the  slaves  seized,  though  poste- 
rior in  date  to  that  of  the  Bank,  should  have  precedence  over  it, 
as  the  mortgage  of  the  Bank  had  never  been  recorded  in  the 
parish  of  East  Baton  Rouge,  where  the  owner  of  the  slaves  re- 
sided, and  where  his  own  mortgage  was  recorded  prior  to  the 
seizure  of  the  property.  He  prays  that  the  sheriff  be  directed, 
out  of  the  proceeds  of  the  sale  of  these  slaves,  to  retain  the  sum 
of  $3859  98  ;  and  that  such  sum,  or  whatever  sum,  if  less,  the 
slaves  may  bring,  be  held  subject  to  his  mortgage  thereon,  by 
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reason  of  his  right  of  preference  over  the  bank,  &c.  There  was 
a  judgment  below  dismissing  the  pl&intiff 's  demand,  and  the 
present  appeal  was  taken. 

It  is  urged  that  the  bank,  by  their  failure  to  record  their  mort- 
gage in  East  Baton  Rouge,  have  lost  their  rights  under  it  as  re- 
gards the  plaintiff,  a  subsequent  mortgagee.  Were  it  absolute- 
ly necessary  to  decide  this  case  on  the  ground  assumed,  we 
would  hesitate  long  ere  we  would  declare  that  a  creditor,  whose 
mortgage  on  slaves  has  been  once  legally  recorded  at  the  time 
of  its  execution  in  the  parish  where  the  owner  of  the  slaves  re- 
sided, is  bound  to  follow  the  mortgagor  into  every  other  parish 
where  he  may  afterwards  think  proper  to  reside,  and  have  his 
mortgage  recorded  in  each  parish  in  order  to  protect  himself 
against  subsequent  mortgages.  It  seems  that  a  mortgage  when 
lawfully  acquired  becomes  a  vested  right,  which  cannot  be  des- 
troyed by  any  act  of  the  mortgagor,  or  of  third  persons.  But, 
be  this  as  it  may,  the  plaintiff  has  not  shown  himself  entitled 
to  any  portion  of  the  proceeds  of  the  sale.  His  interest  in  the 
property  was  only  a  contingent  one.  He  has  not  alleged,  nor 
proved  that  he  has  paid,  or  become  liable  to  pay  any  of  the  notes 
he  endorsed ;  nor  does  it  even  appear  that  the  notes  which  were 
all  past  due  at  the  time  of  the  trial  below,  were  protested  for 
want  of  payment  by  the  maker.  The  plaintiff's  demand  was 
then  properly  rejected  below. 

Judgment  affirmed* 


LnxY  McRae  v.  Wtluam  W.  Chapman,  Sheriff,  and  others. 

A  sheriff,  by  whom  real  property  is  about  to  be  sold,  is  required  by  law  to  read  a 
certificate  from  the  Recorder  of  Mortgages,  showing  all  the  mortgages  existing 
on  it ;  and  he  should  announce  that  the  purchaser  is  entitled  to  retain  in  his  hands 
out  of  the  price  of  the  adjudication,  the  arootmt  required  to  satisfy  the  privileged 
debts  and  special  mortgages  to  which  it  is  subject,  taking  the  bond  of  the  latter^ 
when  the  sale  is  on  a  credit,  only  fixr  the  surplus.  If  the  bid  be  insufficient  to 
discharge  anterior  special  mortgages,  no  adjudication  can  take  place. 

Where  the  certificate  read  by  the  sheriff  at  the  sale  of  property  at  twelve  months 
credit,  omits  to  mention  a  mortgage  in  favor  of  certain  prior  vendors  of  the  pro* 
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perty,  and  the  purchaMr  ie  afterwards  evicted  by  them,  the  bonde  of  the  porofaa^ 
ser  will  be  annulled,  u  given  in  error  and  without  consideration.  The  omission, 
of  itself,  is  enough  to  invalidate  the  adjudication.  C.  P.  678,  683,  684.  C.  C. 
1813, 1818. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johmonj  J. 

Merrickj  for  the  plaintiff. 

LyonSf  for  the  appellant. 

MoBPHT,  J.  The  plaintiff,  a  purchaser  at  a  sheriff's  sale,  gave 
two  twelve  months'  bonds,  which  she  now  seeks  to  have  can- 
celled, on  the  ground  that  she  has  been  evicted  of  the  property 
adjudicated  to  her,  under  a  previous  mortgage  not  recited  in  the 
certificate  of  mortgages  read  at  the  sale.  She  sued  out  an  in- 
junction to  stay  an  execution  which  had  issued  on  her  bonds ; 
and  this  injunction  having  been  made  perpetual  on  a  hearing  of 
the  case  below,  the  present  appeal  was  taken. 

The  record  shows,  that  under  afierifacias  in  a  suit  of  Crooe/- 
man  4*  J^vy  v.  S.  B.  Nunn^  an  acre  of  land^  with  the  improve- 
ments on  it,  was  seized  and  adjudicated  to  the  plaintiff,  in  April, 
1840,  for  the  sum  of  8814  08,  for  which  she  gave  two  twelve 
months'  bonds,  with  William  Dunn,  as  her  security;  that  the 
certificate  of  mortgeiges,  which  was  read  at  the  sale,  contains 
a  list  of  mortgages  existing  against  Nunn,  the  defendant  in  ex- 
ecution, and,  among  others,  that  of  his  vendors,  Patrick  and 
Morgan,  for  9600,  but  makes  no  mention  of  a  vendor's  privi- 
lege for  91000  on  said  acre  of  land,  duly  recorded  in  favor  of 
William  Terrell  against  his  vendee  John  M .  Trescott,  who  had 
sold  the  land  to  Patrick  and  Morgan;  that  in  November,  1842, 
on  an  order  of  seizure  and  sale  obtained  by  Terrell  upon  his 
vendor's  mortgage,  the  property  was  seized  and  sold  to  J.  S.  R. 
Guay.  Under  these  facts,  the  petitioner  was,  we  think,  entitled 
to  the  relief  allowed  her  below.  The  twelve  months'  bonds 
were  clearly  given  in  error,  and  without  cause  or  consideration, 
as  there  was  no  legal  sale  of  the  property  to  the  plaintiff,  and  she 
was  subsequently  evicted  thereof.  The  price  she  bid  was  not 
sufficient  to  cover  the  special  mortgages  on  the  property  hav- 
ing a  preference  over  the  judgment  under  which  the  sale  took 
place,  it  being  only  for  $814  08,  when  the  special  mortgages 
amounted  to  $1600,  to  wit :  $600  in  favor  of  Patrick  and  Mor- 
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gan,  and  91000  in  favor  of  William  Terrell,  an  anterior  vendor 
of  the  property.  The  sheriff  should  have  read  at  the  sale,  a 
certificate  showing  all  the  mortgages  existing  on  the  premises 
seized.  He  should  have  announced  that  the  purchaser  was  en- 
titled to  retain  in  his  hands,  out  of  the  price  of  the  abjudication, 
the  amount  required  to  satisfy  the  privileged  debts  and  special 
mortgages  the  property  was  subject  to,  and  should  have  taken 
a  twelve  months'  bond  only  for  the  surplus.  If  the  bid  offered 
was  insufficient  to  discharge^such  anterior  special  mortgages* 
no  adjudication  could  lawfully  take  place.  The  purchase, 
moreover,  being  made  with  reference  to  the  mortgages  shown 
to  exist  by  the  certificate  which  the  law  requires  to  be  read  at 
sheriffs'  sales,  the  omission  in  it  of  the  special  mortgage  in 
£Btvor  of  Terrell,  may,  of  itself,  be  considered  as  a  sufficient 
cause  to  invalidate  the  ac^udication.  It  is  hardly  to  be  pre- 
sumed that  the  plaintiff  would  have  made  the  contract,  and 
given  her  bonds,  had  the  existence  of  this  mortgage  been  known 
to  her.  Code  of  Practice,  arts.  678,  683, 684.  Civil  Code,  arts. 
1813, 1818.  1  Mart.  N.  S.  600.  2  Id.  N.  S.  604.  4  lb.  N.  S. 
154.  3  La.  418.  Had  the  plaintiff  paid  the  amount  of  her  bid, 
and  been  subsequently  evicted,  she  would  have  had  her  recourse 
for  reimbursement  against  the  plaintiffs  and  defendant  in  exe- 
cution. Code  of  Practice,  art.  711.  Civil  Code,  art.  2509.  If  so, 
why  should  she  be  compelled  to  do  the  vain  thing  of  paying  to 
the  plaintiffs  in  execution,  money  which  she  would  be  entitled 
to  recover  back  by  suit,  in  consequence  of  the  eviction.  Lex 
neminem  cogit  ad  vcma. 

It  has  been  urged  by  the  appellant's  counsel  that  if  the  plain- 
tiff is  LEgured  by  the  omission  or  carelessness  of  the  parish 
judge,  she  should  look  to  him  for  indemnity,  and  that  the  plain- 
tiffs in  execution  should  tfot  be  the  loser.  In  a  case  at  Opelou- 
sas,  in  Sept.  last  {Smith  v.  Moorej  9  Rob.  6.5)  we  intimated  that 
the  recorders  of  mortgages  are  bound  to  state  in  their  certificates 
all  the  mortgages  existing  on  the  property  seized,  although  not 
standing  in  the  name  of  the  defendant  in  execution,  if  their 
records  enable  them  to  do  so.  We  are,  therefore,  by  no  means 
prepared  to  say,  that  the  parish  judge  would  not  be  liable  to 
the  plaintiff,  had  she  paid  her  bonds,  and  could  not  recover  back 
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the  money  from  the  seized  debtor,  or  the  judgment  creditor;  but, 
in  the  present  case,  there  has  been  as  yet  no  loss  to  any  one,  in 
consequence  of  the  omission  in  the  judge's  certificate.  The 
purchaser  has  not  paid  her  bid,  and  the  plaintiffs  in  execution 
would  have  made  nothing  out  of  his  writ  had  the  certificate 
shown  all  the  mortgages  on  the  property,  and  had  the  requisites 
of  the  law  been  complied  with. 

Judgment  affirmed. 


Mary  M.  Sowell  and  Husband  v.  William  P.  Cox. 

105  Where  the  plaintiff,  in  a  petition  to  enjoin  an  order  of  seixare  and  sale  obtained  on 

a  mortgage  to  secore  a  note,  alleges  the  illegality  of  the  note  as  the  ground  of  en- 
joining the  sale,  the  injunction  cannot  be  dissolved  on  Uie  face  of  the  pleadingSp 
An  injunction  may  be  had,  whenever  it  is  necessary  to  preserve  the  property  in 
dispute  pending  the  suit. 
Wherever  it  is  shown  that  the  consideration  of  the  obligation  of  a  morriad  woman, 
contracted  jointly  with  her  husband,  enured  to  her  use  and  benefit,  and  was  not 
a  thing  which  her  husband  wa£  bound  to  fbrnish  her  with,  she  will  be  bound 
there*by.    She  cannot,  in  such  a  case,  be  considered  as  having  bound  herself  as 
security  for  her  husband,  or  conjointly  with  him  for  a  debt  in  which  he  alone  is 
interested.    As  where  a  sum  of  money,  for  the  repayment  of  which  a  note  was 
executed  jointly  by  the  husband  and  wife,  was  applied  to  the  extinguishment  of  a 
debt  djie  by  the  husband  to  a  minor,  which  was  secured  by  a  general  legal  mort- 
gage existing  on  certain  property  of  the  husband^s  at  the  time  of  its  purchase  by 
the  wife.    Per  Curiam :    The  consideration  of  the  o{)ligation  may  be  viewed  as  a 
part  of  the  price  of  the  property  purchased  by  her. 
To  entitle  an  inferior  mortgagee  to  be  paid,  under  art:  403  of  the  Code  of  Practice, 
out  of  the  property  seized,  in  preference  to  one  having  only   a  general  or  legal 
mortgage,  he  must  prove  that  the  debtor  has  other  property  of  sufl&cient  value  to 
satisfy  the  anterior  general  or  legal  mortgage. 

Appeal  froni  the  District  Court  of  East  Baton  Rouge,  John- 

SOUy  J. 

A.  M.  Dunn  and  Elam^  for  the  appellants. 

G.  S,  Lacey,  for  the  defendant. 

Simon,  J.  An  order  of  seizure  and  sale  having  been  obtained 
by  the  defendant,  Cox,  on  an  act  of  mortgage  importing  a  con- 
fession of  judgment,  which  mortgage  was  executed  by  the  plain- 
tiffs on  certain  slaves  declared  in  the  act  to  be  the  separate  and 
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paraphernal  property  of  Mrs.  Mary  M,  Carney^  one  of  the  oUir 
gorSf  for  the  purpose  of  secnring  the  payment  of  a  note  of  $600, 
executed  by  said  plaintiffs  to  the  order  of  the  defendant  for 
value  received,  and  which  note  was  paraphed  "  i\c  varieiur^ 
by  the  notary  who  passed  the  act,  the  present  suit  was  institu- 
ted by  the  said  Mary  M.  Carney,  wife  of  William  Sowell,  with 
the  assistance  and  authorization  of  her  husband,  with  the  view 
of  arresting  the  aaie  of  her  slaves,  and  of  being  discharged  fix>m 
the  pajrment  of  the  note  by  her  executed  jointly  with  her  said 
husband. 

She  states  in  her  petition,  that  she  is  separated  in  property 
from  her  husband,  by  judgmeixt  rendered  on  the  3d  of  July, 
1841,  on  which  day  she  recovered  against  him,  among  other 
things,  a  judgment  for  95,000.  That  having  issued  an  execu- 
tion which  was  levied  on  the  property  of  her  husband,  she  pur- 
chased at  a  sheriff's  sale,  on  the  27th  of  October,  1841,  a  num- 
ber of  slaves  whom  she  names,  and  thereby  acquired  a  title 
thereta  She  further  represents  that,  afterwards,  she  was  in- 
duced to  sign,  conjointly  with  her  husband,  a  promissory  note  for 
$600,  payable  to  W.  P.  Cox,  with  interest,  and  to  execute  with 
her  said  husband,  a  mortgage  in  favor  of  said  Cox,  on  the  afore- 
said slaves  acknowledged  in  the  act  to  be  her  paraphernal  pro- 
perty. That  said  note  and  mortgage  were  not  given  tor  any 
debt  due  by  her,  or  for  any  contract  by  which  she  was  bene- 
fitted, but  were  for  a  debt  due  by  her  said  husband  to  Cox.  She 
complains  of  the  order  of  seizure  and  sale  obtained  by  Cox  and 
issued  at  his  request,  and  says  that  she  is  advised  that  she  could 
not  bind  herself  conjointly  with  her  husband,  in  any  contract 
for  his  benefit,  or  for  him.  She,  therefore,  prays  that  an  in- 
junction maybe  issued  to  prevent  the  sale  of  her  slaves,  that 
the  mortgage  be  cancelled,  and  the  injunction  made  perpetual. 

The  defendant  first  moved  to  dissolve  the  injunction,  with 
interest  and  damages,  on  the  groimd  that  no  such  reason  is  al- 
leged in  the  petition  for  obtaining  the  same,  as  is  contained  in 
art  789  of  the  Code  of  Practice.  On  the  next  day  he 
filed  his  answer,  in  which  it  is  alleged  that  the  property  seized 
is  the  property  of  Wm.  Sowell.  He  further  states  that  the 
note  and  mortgage  by  him  sued  on,  were  mode  and  given  for 
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the  benefit  of  the  plaintiff*  Mary,  and  for  her  separate  advan- 
tage, and  that  she  derived  great  gain  therefrom.  He  prays  for 
judgment  against  the  said  plaintiff  and  her  surety  on  the  bond, 
for  interest  and  damages,  &c. 

The  inferior  court  set  aside  the  injunction,  and  ordered  the 
property  seized  to  be  sold  according  to  law ;  and  from  this  judg- 
ment, the  plaintiffs  have  appealed. 

By  admissions  of  counsel  contained  in  the  record,  it  is  <^stab- 
lished  that  William  Sowell  was  appointed  tutor  to  the  children 
of  Joshua  Lizenby  on  the  25th  of  March,  1835  ;  that  the  plain- 
tiffs were  legally  separated  in  property,  by  a  judgment  rendered 
on  the  12th  of  June,  1841,  in  which  the  wife  recovered  $5,000, 
justly  due  her  by  her  husband,  as  being  the  price  of  a  tract  of 
land  belonging  to  her,  and  sold  by  her  and  her  husband  on  the  130th 
of  March,  1839,  but  the  amount  whereof  was  received  by  So- 
well.  That  the  act  of  sale  recites  that  it  is  declared,  that  a 
tacit  mortgage  exists  on  the  property  of  William  SoweU  in 
favor  of  the  heirs  of  J.  Lizenby  deceased,  for  whom  he  is  tutor. 
It  is  ftarther  admitted  that  the  negroes  named  in  the  petition  are 
the  same  mentioned  and  purchased  by  the  plaintiff  Mary,  at 
the  sheriff's  sale,  on  the  execution  of  her  judgment  of  separa- 
tion; that  the  necessary  steps  were  taken  to  make  said  judg- 
ment legal  by  publication  and  otherwise ;  that  the  consideration 
of  the  note  sued  on,  was  for  money  borrowed  by  Sowell  of  the 
defendant.  Cox,  and  appropriated  to  a  debt  he  owed  to  Jane  Li- 
zenby as  tutor  to  her ;  that  the  plaintiff  Mary,  was  not  present 
at  the  time  of  the  pajrment  of  the  same  to  Sowell ;  that  the 
money  borrowed  upon  the  note,  amounting  to  8593,  was  applied 
by  Sowell  to  the  payment  of  a  debt  due  to  Jane  Lizenby,  a  mi- 
nor, from  said  Sowell  as  her  tutor ;  that  the  debt  was  dis- 
charged by  such  payment ;  that  Cox  paid  the  notary's  fees, 
which  were  reimbursed  in  said  note ;  and  that  Jane  Lizenby  is 
now  of  age  and  married. 

With  this  evidence  before  us,  the  defendant's  counsel  has  con- 
tended :  First,  that  the  injunction  should  have  been  dissolved  on 
his  motion,  because  no  such  reason  is  alleged  in  the  petition 
for  obtaining  the  same,  as  is  contained  in  art.  739  of  the  Code 
of  Practice.    Secondly,  thiCt  the  plaintiff  Mary,  by  signing  the 
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note  and  mortgage,  derived  such  benefit  from  the  transaction  as 
mnstmake  her  personally  liable,  although  the  money  borrowed 
was  appropriated  to  pay  a  debt  of  her  husband. 

L  This  point  is  presented  by  a  bill  of  exceptions  taken  to  the 
court's  overruling  the  motion  made  to  dissolve  the  injunction, 
and  we  think  the  judge  a  quo  did  not  err.  It  is  alleged  in  the 
petition  that  the  plaintiff  Mary,  was  induced  to  sig^  the  note 
and  mortgage  sued  on,  coi\jointly  with  her  husband,  to  secure  a 
debt  not  due  by  her,  but  which  was  due  by  her  said  husband, 
and  that  she  could  not  legally  bind  herself  with  him,  or  for  him 
in  any  contract  for  his  benefit.  This  allegation  amounts  to  set* 
ting  up  the  illegality  of  the  obligation  under  art.  2412  of  the 
Civil  Code,  which  prohibits  absolutely  any  contract  by  which  a 
married  woman,  whether  separated  in  property  or  not,  binds 
herself  for  her  husband,  or  conjointly  with  him,  for  debts  by 
him  contracted  before  or  during  the  marriage.  Such  an  obliga^ 
tion  would  be  void,  as  being  an  unlawful  one,  which,  she  states 
under  oath,  she  has  been  induced  to  consent  to.  Taking  the 
allegation  as  true  an  the  face  of  the  petition,  the  obligation 
might,  perhaps,  be  considered  as  one  of  those  which,  having 
been  obtained  by  unlawful  means,  are  provided  for  in  the  6th 
paragraph  of  the  article  relied  on.  But  here  the  injunction  was 
applied  for  according  to  the  rules  pointed  out  by  $  5,  sect.  4,  chap* 
2,  art.  1  of  the  Code  of  Practice,  from  arts.  296  to  809,  among 
which,  art.  303,  provides  for  the  granting  of  injunctions  in  all 
cases  in  which  it  is  necessary  to  preserve  the  property  in  dispute 
during  the  pendency  of  the  action,  and  to  prevent  one  of  the  par- 
ties from  doing  any  act  injurious  to  the  other ;  and  the  plain- 
tiff Mary,  gave  a  bond  accordingly,  whilst  such  a  bond  is  not 
required  by  article  740  of  the  Code  of  Practice.  It  was  clear- 
ly necessary,  under  the  issues  set  up  by  the  said  plaintiff,  that 
her  slaves  should  not  be  sold ;  and,  we  think,  that  the  reasons 
stated  in  her  petition  were  sufficient  to  authorize  the  granting 
of  the  injunction,  which  the  court  a  quA  properly  refused  to  dis- 
solve  until  the  trial  of  the  case  on  its  merits. 

II.  On  this  question,  we  think  the  judge  a  quo  did  not  err.  It 
is  true  that  if  tiie  obligation  sued  on,  and  the  mortgage  given  to 
secure  it,  stood  alone,  the  plaintiff  Mary  would  not  be  bound  to 
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pay  the  same,  as  under  art.  2412  of  the  Civil  Code,  she  was  inca- 
pacited  from  contracting  it  for  the  benefit  of  her  husband,  and 
as  the  money  borrowed  from  the  defendant  was  used  for  the 
purpose  of  paying  a  debt  of  her  said  husband ;  but  the  evidence 
establishes  that  the  debt  which  wsls  satisfied  with  the  funds  bor- 
rowed of  the  defendant,  was  one  bearing  upon  the  very  proper- 
ty purchased  by  the  plaintiff,  and  was  secured  by  a  legal  mort- 
gage on  the  said  property  long  anterior  to  her  own,  and  was  to 
be  satisfied  out  of  the  proceeds  of  the  sale  thereof  in  preference 
to  her  judgment.  Thus,  it  is  shown,  that  if  the  minor  heirs  of  • 
Lizenby  had  exercised  their  right  of  legal  and  general  mortgage 
against  the  property  of  their  tutor,  the  plaintiff  Mary  would 
have  been  compelled  either  to  relinquish  the  property  by  her 
purchased  at  the  sheriff's  sale,  or  to  pay  the  amount  due  them, 
unless  she  could  show,  under  art*  715  of  the  Code  of  Practice, 
that  there  was  other  property  in  her  husband's  possession  suffi- 
cient to  satisfy  said  minors'  claim ;  and  this  would  have  been  the 
result  of  the  opposition  of  said  minors  to  the  sheriff's  paying 
over  to  her  the  proceeds  of  the  sale  of  the  property  by  her  seized* 
if  they  had  intervened  in  the  proceedings  by  virtue  of  their 
right  of  preference,  that  is  to  say,  ^e  would  have  been  obliged 
to  lose  the  very  amount  sued  for,  and  to  suffer  it  to  be  paid  over 
to  them  by  the  sheriff,  unless  she  could  have  proved  that  the  de- 
fendant had  other  property  of  sufficient  value  to  satisfy  the  claim 
of  the  third  opponents*  Code  of  Practice,  art.  403.  It  is  clear* 
therefore,  that  the  plaintiff  Mary  was  benefitted  by  the  contract 
sued  on ;  that  her  property  became  thereby  discharged  and  freed 
from  a  previous  mortgage  bearing  upon  it ;  and  that  the  money 
borrowed  was  employed  for  her  advantage.  It  ^is  a  principle  of 
justice  repeatedly  recognized  and  applicable  to  this  case,  that  no 
one  ought  to  be  permitted  to  enrich  himself  at  the  expense  of 
another ;  and  it  is  obvious  that  if  the  said  plaintiff  was  to~  be 
discharged  from  the  obligation  by  her  contracted,  she  would  en- 
rich  herself  at  the  expense  and  prejudice  of  the  defendant,  whose 
money  has  been  used  for  her  benefit.  It  is  well  settled  that 
when  it  is  shown  that  the  consideration  of  the  obligation  of  a 
married  woman,  contracted  conjointly  with  her  husband,  was  re- 
ceived to  her  own  use  and  benefit,  and  has  turned  to  her  ad  van- 
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tage,  and  was  not  a  thing  which  the  husband  was  bound  to  furnish 
her  with,  she  is  liable,  and  must  comply  with  her  contract ; 
(7  Mart.  488.  7  Mart.  N.  S.  64.  10  La.  147)  ;  for  then, 
she  cannot  be  considered  as  having  bound  herself  as  security  for 
her  husband,  nor  as  obligating  herself  conjointly  with  him  for 
a  debt  in  which  he  is  alone  concerned.  Yet,  it  may  be  true, 
that  the  debt  which  was  extinguished  with  the  defendant's  mo- 
ney, was  one  originally  contracted  by  the  said  plaintiff's  hus- 
band, but  it  bore  upon  the  property  purchased  by  the  wife ; 
said  property  was  liable  to  be  seized  and  sold  in  satisfaction 
thereof;  and  her  situation  was  not  in  any  manner  made  worse 
by  the  loan  obtained  from  the  defendant.  On  the  contrary,  it 
was  bettered,  as  it  gave  her  a  clear  title  to  the  property  ;  and 
as  we  found  in  Twichell  v.  Andry,  (6  Rob.  407)  the  consideration 
for  which  she  assumed  to  pay  the  debt  sued  on,  may  be  fairly 
considered  as  a  part  of  the  price  of  property  by  her  acquired  at 
the  sheriff's  sale.  It  follows,  therefore,  that  the  debt  was  con- 
tracted by  the  appellant  for  her  private  benefit. 

The  appellants'  counsel  has  contended  that  the  situation  of 
the  appellee  cannot  be  better  than  would  be  the  minor  Lizen- 
by,  who,  if  she  had  judgment  against  her  tutor,  and  an  execu- 
tion issued,  would  have  had  to  show,  under  the  403d  art.  of  tho 
Code  of  Practice,  that  her  tutor  had  other  property,  sufficient  to 
satisfy  the  said  plaintiff's  general  mortgage.  It  is  exactly  the 
reverse.  Under  the  article  quoted,  the  plaintiff  Mary,  having 
the  inferior  general  mortgage  and  being  the  vendee  of  the  pro- 
perty, would  have  been  bound,  in  order  to  be  paid  out  of  the 
price  thereof,  or  to  avoid  the  hypothecary  action,  to  prove  that 
the  defendant  had  other  property  of  sufficient  value  to  satisfy 
the  superior  one.  She  had  the  affirmative  of  the  proposition, 
and  the  proof  must  have  been  within  her  power.  2  Mart.  N.  S. 
66.  Here,  however,  nothing  of  this  kind  has  been  attempted, 
and  no  proof  has  been  offered  to  show  that  the  plaintiff's  hus- 
band had,  at  the  time  of  the  loan,  other  property  in  his  posses- 
sion, of  sufficient  value  to  satisfy  the  minor's  claim.  If  such 
proof  had  been  adduced,  the  result  of  this  case  might  have  been 
very  different. 

Judgment  affirmed. 
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Alfred  Gates  and  another  v.  Bazaua  Garolike  Legendre  and 

Husband. 

The  creditors  of  the  husband  may  contest  the  validity  of  a  separation  of  property, 
though  decreed  and  even  executed,  when  made  with  a  view  to  defraud  them,  and 
they  are  injured  thereby.    Cv  C.  2408. 

A  donation  propter  nuptiaa  given  to  the  future  wife  by  another  than  the  husband 
forms  a  part  of  the  dowry,  unless  there  be  a  stipulation  to  the  contrary.  Such  a 
donation  by  the  future  husband,  does  not  form  any  part  of  it.    C.  C.  3317,  3318. 

The  wife  has  no  legal  nor  tacit  mortgage  or  privilege  on  the  property  of  her  hus- 
band, for  the  restitution  of  any  ^donation  propter  nuptias^  made  to  her  by  the  lat- 
ter.   C.  C.2318. 

The  prescription  of  one  year  established  by  art.  1989  of  the  Civil  Code,  applies  to 
actions  by  creditors  for  the  rescission  of  a  contract  made  in  fraud  of  their  rights; 
not  to  a  suit  by  creditors  holding  legal  mortgages,  to  rescind,  as  to  them,  a  judg- 
ment decreeing  a  general  mortgage  in  favor  of  the  wife  on  the  property  of  the 
husband,  for  the  reimbursement  of  a  donation  |)ropt«r  nuptias  made  to  her  by  the 
latter. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Johnson^  J. 

6r.  S,  Lacey,  for  the  plaintiffs.  A  marriage  contract  creates  no 
mortgage.  2  La.  538.  4  La.  556,  559, 562.  1 1  La.  23, 28.  16 
La.  272. 

Elam,  for  the  appellant.  The  action  is  prescribed.  Civ. 
Code,  art.  1989.     Rivas  v.  GU,  8  Mart.  N.  S.  674. 

Simon,  J.  The  defendant  B.  C.  Legendre,  who  is  a  married 
woman,  separated  in  property  from  her  husband,  having  been 
sued  as  the  third  possessor  of  certain  property  on  which  the 
plaintiffs  pretend  to  have  a  judicial  mortgage,  is  appellant  from 
a  judgment  giving  effect  to  the  said  judicial  mortgage,  and  which 
orders  said  property  to  be  seized  and  sold  to  satisfy  the  plaintifiis^ 
claims  against  their  principal  debtor,  B.  C.  Legendre's  husband. 

The  petition  alleges  that  the  pla^tiffs  are  judgment  creditors 
of  Raphael  Legendre,  and  that  after  having  issued  sundry  exe- 
cutions against  him,  by  which  small  credits  were  obtained  on 
the  amount  due,  the  last  execution  was  returned  ntdla  lona,  no 
property  being  found  to  satisfy  the  same.  They  further  state, 
that  after  said  judgments  were  recorded,  so  as  to  operate  as  ju- 
dicial mortgages  on  their  debtor's  property,  the  wife  of  the  lat- 
ter obtained  a  judgment  of  separation  against  him,  with  a  gene^ 
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ral  mortgage  on  all  his  property ^  to  take  effect  from  the  1st  day 
of  March,  1832,  upon  which  she  caused  an  execution  to  issue, 
and  under  the  same,  purchased  the  property  described  in  the 
said  petition ;  that  the  judgment  so  obtained  by  the  defendant 
B.  C.  Legendre,  is  fraudulent  and  collusive,  and  also  illegal  in 
allowing  a  mortgage  and  privilege  from  the  time  therein  men- 
tioned, and  because  the  marriage  contract  on  which  it  is  based 
never  was  recorded,  and  was  intended  to  defraud  her  husband's 
creditors.    They  represent  that  at  the  time  of  the  purchase  by 
the  wife,  they  had  a  lien  on  the  property ;  that  it  was  legally 
mortgaged  and  hypothecated  for  the  pajrment  of  said  judgments  ; 
and  that  they  have  a  prior  and  better  right  to  the  same  than  the 
said  defendant,  &c. ;  and  they  pray  that  the  marriage  contract 
between  the  said  defendant  and  her  husband,  be  declared  null 
and  of  no  effect ;  that  the  mortgage  allowed  by  the  judgment  of 
separation  be  also  declared  illegal  and  void,  and  be  erased  as  to 
the  petitioners ;  that  the  judicial  mortgage  claimed  by  them  be 
decreed  to  be  valid  and  binding  on  the  said  property,  from  the 
time  it  was  recorded  ;  that  the  defendant  B.  C.  Legendre  be  or- 
dered to  give  up  the  said  property  by  her  purchased,  or  to  pay 
the  amount  due  to  the  plaintiffs ;  and  that  if  she  should  fail  to 
do  so,  that  the  same  may  be  seized  and  sold  to  satisfy  said  judg- 
ments, &LC, 

The  defendant  B.  C.  Legendre,  being  an  absentee,  was  repre- 
sented by  a  curator  ad  hoc^  who  joined  issue  by  first  denying 
Raphael  Legendre's  indebtedness  to  the  plaintiffs,  and  by  set- 
ting up  the  prescription  of  one  year  against  their  demand.     He 
further  sets  up  the  wife's  title  to  the  property  under  the  sheriff's 
sale,  alleging  that  the  proceeds  of  said  sale  have  been  credited 
on  her  execution,  without  any  legal  interference  from  the  plain- 
tiffs ;  that,  as  the  purchaser  of  property  at  a  sheriff's  sale,  she 
acquired  the  same  free  from  any  mortgage  or  other  rights  of 
the  plaintiffs.    That,  by  virtue  of  the  marriage  contract  duly 
recorded,  said  defendant  B.  C.  Legendre,  became  on  the  1st  of 
March,  1882,  a  creditor  of  her  husband  to  the  amount  of  $2000  ♦ 
that  about  four  months  after  the  marriage  contract  was  passed, 
her  husband  was  the  owner  of  the  house  and  lot  described  in 
the  petition  free  from  any  incumbrance,  which  property  became 
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from  that  time  legally  mortgaged  to  secure  her  demand ;  and 
that  having  *  been  legally  seized  and  sold  to  satisfy  the  same, 
she  cannot  be  interrupted  in  the  enjoyment  of  her  rights  by  the 
plaintiffs'  demand,  &c. 

Although  the  pleadings  appear  to  base  the  respective  preten- 
sions of  the  parties  to  this  controversy  upon  various  legal  points 
which  have  been  urged  and  relied  on  in  the  argument  by  their 
counsel,  the  only  real  question  which  this  case  presents  for  our 
investigation,  is  whether  B.  C.  Legendre  ever  acquired  by 
virtue  of  her  marriage  contract  any  legal  mortgage  on  the  pro- 
perty of  her  husband,  as  security  for  the  amount  therein  stipu- 
lated to  have  been  established  by  R.  Legendre  as  the  dowry  of 
his  future  wife,  and  which  he  binds  and  engages  himself  to  pay, 
so  as  to  prejudice  the  rights  of  said  Legendre's  subsequent  cre- 
ditors ? 

The  stipulation  contained  in  the  marriage  contract,  and  relied 
on  in  support  of  the  judgment  of  separation  of  property  com- 
plained of  by  the  plaintiffs,  is  in  these  words  :  "  and  the  said 
Raphael  Legendre,  Esquire,  has  established  as  the  dowry  of  his 
future  spouse,  the  sum  of  $2000,  to  be  recovered  out  of  his  es- 
tate real  and  personal,  which  he  binds  and  engages  to  the  pay- 
ment of  the  dowry."  This  marriage  contract  was  recorded  on 
the  Gth  of  August,  1832,  and  is  the  basis  of  the  preference  which 
the  defendant  B.  C.  Legendre  claims  on  the  proceeds  of  the  sale 
of  the  property  on  which  the  plaintiffs  subsequently  acquired 
their  judicial  mortgages. 

The  evidence  establishes  that  the  plaintiffs'  judicial  mort- 
gages, as  resulting  from  the  recording  of  their  judgments,  have 
effect  from  the  19th  of  February,  1840,  with  regard  to  three  of 
them  recorded  on  that  day,  and  from  the  12th  of  July,  1843,  with 
regard  to  a  fourth  judgment  recorded  on  that  day.  The  suit  for 
a  separation  of  property  was  instituted  on  the  6th  of  Septem- 
ber, 1842 ;  the  judgment  rendered  therein  was  signed  on  the 
28th  of  January,  1843;  and  the  sheriff's  sale  of  the  property 
described  in  the  plaintiffs'  petition,  was  made  on  the  3d  of  June 
ensuing,  for  the  sum  of  $1585,  to  the  defendant,  which  amount 
was  credited  on  the  writ,  as  so  much  received  in  part  satisfac- 
tion thereof.    The  judgment  of  separation  allows  to  the  wife  a 
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general  mortgage  on  her  husband's  property,  to  take  effect  from 
the  1st  ot*  March,  1832. 

It  cannot  be  controverted  that  the  creditors  of  the  husband 
may  object  to  the  separation  of  property  decreed  and  even  exe- 
cuted,  with  a  view  to  defraud  them,  (Civil  Code,  art.  2408,)  and 
that  they  may  subsequently  complain  of  such  judgment  of  sepa- 
ration, in  cases  in  which  their  rights  may  be  iiyured  thereby. 
13  TouUier,  Nos.  89, 00,  and  following.  Favard,  Verbo  Separa- 
tion entre  Epoux,sect.  1,  §  2,  No.  12.  And  Dclvincourt,  vol.  3,  p. 
20.  "  Si  ils  pretendent  que  la  separation  ne  devoit  pas  avoir 
lieu,  et  si,  en  supposant  la  separation  admissible,  ils  pretendent 
que  la  liquidation  des  droits  de  la  fenmie  a  ete  faite  d'une  ma- 
niere  prejudiciable  aux  interets  de  leur  debiteur ;"  &c.  It  is, 
therefore,  clear,  that  the  plaintiffs  cannot,  under  this  positive 
provision  of  our  law,  be  precluded  from  enquiring  into  the 
grounds  upon  which  the  judgment  obtained  by  the  wife  may  be 
based ;  and  that,  particularly  under  the  allegations  of  fraud 
and  collusion,  they  have  a  right  to  contest  the  legality  of  such 
judgment,  when  used  by  the  wife  to  defeat  the  rights  which  they 
may  have  acquired  against  her  husband.  4  La.  421.  7  Mart. 
N.  S.  460.     8  /*.  N.  S.  459.    1  La.  373. 

Now,  the  judgment  of  separation  which  is  attacked  in  this 
action,  and  under  the  protection  of  which  the  defendant  B.  C. 
Legendre  claims  the  property  on  which,  the  plaintiffs  pretend 
to  have  their  judicial  mortgages,  allows  her  a  general  mortgage 
on  her  husband's  property,  to  secure  the  payment  of  the  sum  of 
$2000,  which  the  latter  never  received  in  the  right  of  his  wife, 
but  which  is  the  amount  of  a  promise  to  pay,  on  his  part,  out  of 
his  estate,  real  and  personal,  as  a  dowry  established  by  him  in 
favor  of  his  wife  in  their  marriage  contract.  This  sum,  which 
is  considered  by  the  defendants'  counsel  as  a  donation  inter  vivos^ 
but  which  is  rather  in  the  nature  of  a  disposition  that  cannot 
have  any  effect  until  the  dissolution  of  the  marriage,  being  due 
by  the  husband  out  of  his  real  and  personal  estate,  cannot,  un- 
der the  positive  provisions  of  our  laws,  be  taken  as  forming  any 
part  of  the  dowry,  or  dot  brought  by  the  wife  to  the  husband, 
to  support  the  expenses  of  marriage.  Our  Code  is  express  upon 
this  subject.     It  declares,  in  art.  2317,  that  "  by  dowry  is  meant 
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the  effects  which  the  wife  brings  to  the  husband  to  support  the  ex- 
penses ofmannage ;"  and  in  art.  2318,  that  "  whatever  in  the  mar- 
riage  contract  is  declared  to  belong  to  the  unfcj  or  to  be  given  to  her 
on  account  of  the  marriage  by  other  persons  than  the  husband^  is 
part  of  the  dowry ^  unless  there  be  a  stipulation  to  the  contrary. 
Thus,  it  is  even  clear  that,  if  instead  of  a  promise  to  pay,  which 
is  the  only  extent  of  the  stipulation  under  consideration,  B.  G. 
Legendre's  husband  had  given  her  in  specie  on  the  day  of  the 
marriage,  or  in  property^  the  very  amount  which  was  allowed  her 
by  the  judgment  of  separation,  it  could  not,  under  the  terms  of 
our  laws,  be  considered  as  forming  any  part  of  the  dot^  particu- 
larly as  such  dot  J  which  can  be  settled  either  by  the  wife  herself  or 
by  her  father  and  mother^  or  other  ascendants,  or  by  other  relations^ 
and  even  by  strangers,  cannot  be  settled  by  the  husband,  who  re- 
ceives it  to  enjoy  the  same  as  long  as  the  marriage  shall  last.     Civil 
Code,  arts.  232  i,  2327.     This  doctrine,  which  appears  to  be 
peculiar  to  our  legislation,  has  often  been  recognized  by  this 
court,  which  has  uniformly  decided  that  no  legal  or  tacit  mort- 
gage results  to  the  wife  from  a  donation  propter  nuptias ;  and 
the  reason  is,  that  such  donation  when  made  by  the  husband  in 
the  marriage  contract,  is,  by  the  terms  of  art.  2318,  excepted 
from  those  which  are  declared  to  form  a  part  of  the  dowry ; 
and,  it  matters  not,  therefore,  under  our  Code,  whether  proof  is 
furnished  by  the  wife  that  the  state  of  her  husband's  affairs  at  the 
time  of  the  donation  was  such  as  to  permit  him  to  make  it  with- 
out prejudice  to  his  creditors.    So,  in  the  case  of  Mercer  v.  An- 
drews, 2  La.  538,  which  was  decided  under  the  Spanish  law,  this 
court  held  that  the  whole  doctrine  contained  in  our  Code,  ap- 
pears to  be  opposed  to  the  existence  of  such  a  hypothecation. 
In  the  case  of  Cable  v.  Coe  et  al,  4  La.  556,  a  similar  doctrine 
was  entertained,  under  the  Code  of  1808  ;  requiring,  however* 
that  it  should  be  shown  that  the  state  of  the  husband's  affairs 
at  the  time  of  the  donation  had  authorized  it.     But  in  the  case 
of  the  Union  Bank  v.  Slidell,  11  La.  28,  decided  under  our  actual 
legislation,  we  did  not  hesitate  to  say  that,  vidth  respect  to  the 
mortgage  resulting  from  a  donation  propter  nuptias,  we  must  as- 
sume as  an  undoubted  principle,  that  no  mortgage  exists,  except 
in  the  cases  expressly  authorized  by  law ;  and  in  the  case  of 
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Flares  v.  LenUe^  16  La.  272,  we  declared  in  positive  terms  that 
a  donation  jE^cpfer  nuptiaSf  by  the  husband  to  the  wife,  makes  no 
part  of  the  latter's  dowry ;  and  that  as  the  wife's  mortgage  on  her 
husband's  property  exists  only  for  the  restitution  of  her  dotal  ef- 
fects, (Civil  Code,  arts.  2355, 3287,)  and  in  certain  cases  for  the 
reimbursement  of  her  paraphernal  funds,  (lb.  art.  2367,)  the 
plaintiff  was  not  entitled  to  claim  the  right  of  privilege  and  lien 
on  the  property  of  the  succession,  as  by  her  prayed  for.  We 
cannot  but  adhere  to  a  doctrine  which  appears  so  consonant 
with  the  positive  letter  of  the  law ;  and  we  must  say  that  the  de- 
fendant was  not  entitled  to  a  legal  mortgage  upon  her  hus- 
band's property,  to  secure  the  payment  of  a  sum  of  money  which 
he  never  received  from,  or  for  her,  but  which  he  only  promised 
to  pay  as  a  donation  propter  nuptias. 

This  view  of  the  principal  question,  precludes  the  necessity 
of  examining  any  other.  As  to  the  plea  of  prescription,  we 
think  it  is  not  applicable,  as  this  case  cannot  be  considered  as  a 
revocatory  action.  Although  fraud  and  collusion  are  alleged 
against  the  marriage  contract  and  the  subsequent  proceedings, 
such  allegations  go  rather  to  the  effect  of  the  stipulation  there* 
in  contained  with  regard  to  the  husband's  creditors,  than  to  the 
actual  intention  of  the  parties  at  the  time  of  making  the  dona- 
tion, and  may  be  opposed  by  the  subsequent  creditors  of  the  do- 
nor, who  are  to  suffer  from  it.    7  Mart.  N.  S.  460.    Toullier, 

vol.  13,  No.  90. 

Judgment  affirmed. 


William  W.  Rose  v,  William  Mathews. 

Appeal  from  the  District  Court  of  St  Helena,  JoneSf  J. 

McHenryf  for  the  plaintiff. 

Sheafs  for  the  appellant. 

Mabtin,  J.  The  plaintiff,  overseer  for  the  defendant,  claimed 
•1000,  with  interest,  for  his  wages  during  one  year,  under  an 
agreement  between  the  parties,  he  having  been  discharged  with- 
out cause,  before  the  expiration  of  the  year. 

The  claim  was  resisted  under  the  plea  of  the  general  issue. 
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and  an  allegation  that  the  plaintiff  was  guilty  of  mismanage- 
ment, fraud,  and  misrepresentation,  which  justified  his  dismis- 
sal. The  defendant  claimed  in  reconvention  the  simi  of  $500, 
the  price  of  one  of  his  slaves  sold  by  the  plaintiff,  and  $500  for 
money  had  and  received. 

The  plaintiff  had  judgment  for  $250,  for  three  months  wages 
previous  to  his  discharge.  The  defendant  appealed,  after  an 
unsuccessful  attempt  to  obtain  a  new  trial.  In  this  court,  the 
plaintiff  and  appellee  has  prayed  for  the  amendment  of  the  judg- 
ment, and  for  the  full  allowance  of  his  claim. 

It  appears  to  us  that  the  court  did  not  err.  There  may  not 
have  been  sufficient  reason  for  his  dismissal,  but  he  afterwards 
assented  thereto.  The  defendant  has  not  established  his  plea 
in  reconvention. 

Jxidgment  affirmed. 


Philemon  Thomas  v.  Henry  Kean. 

Afteif  the  argument  has  commenced  no  further  evidence  can  be  introduced,  but  h/ 
the  consent  of  both  parties.    G.  P.  484. 

Where  a  bill  of  exceptions  is  insufBcicnt  to  enable  the  court  to  test  the  correctness 
of  the  decision  of  the  inferior  tribunal,  its  judgment  will  be  presumed  to  have 
been  correct 

Where  it  does  not  appear  from  a  paper  offered  in  evidence,  purporting  to  be  a  copy*  df 
an  authentic  act,  that  the  original  was  signed  by  two  witnesses,  it  cannot  be  ad- 
mitted in  evidence  as  the  copy  of  an  authentic  act  An  act  is  not  authentic 
which  wants  the  signature  of  either  of  the  witnesses  required  by  article  2231  of 
the  Civil  Code. 

One  holding  under  a  vendor  who  sells  only  his  right  and  title  to  the  property,  can- 
not plead  prescription. 

Appeal  from  the  District  Court  of  Ea^st  Baton  Rouge,  Jchn- 
saUf  J. 

Garland,  J.  The  plaintiff  claims  two  hundred  acres  of  land 
as  belonging  to  him,  being  part  of  a  larger  tract  situated  on 
Ward's  creek,  of  which  he  alleges  the  defendant  has  taken  pos- 
session, and  that  he  sets  up  title  thereto.  The  defendant,  in  his 
answer,  after  a  general  denial,  says  that  he  is  not  in  possession 
of  any  land  belonging  to  the  plaintiff,  nor  that  ever  did  belong 
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to  him ;  but  that  he  is  in  possession  of  one  hundred  acres  of 
land,  purchased  at  the  sale  of  the  estate  of  one  Denham,  which 
rightfally  belongs  to  him.  He  set  forth  his  claim  of  title  as  de- 
rived from  one  John  West,  by  an  assignment  of  whose  settle- 
ment right  the  plaintiff  got  the  land  confirmed  to  him.  The  de- 
fendant pleads  the  prescription  of  ten  years,  by  virtue  of  pos- 
session in  him  and  those  under  whom  he  claims.  In  a  supple- 
mental answer,  he  sets  up  the  loss  of  a.  deed  from  John  West^to 
one  Fountain  Nash  Mason,  which  forms  one  of  the  links  in  his 
chain  of  title,  for  the  purpose  of  enabling  him  to  give  parol  evi- 
dence of  its  contents.  * 

The  evidence  in  the  case  shows,  that  John  West,  on  the  23d 
of  July,  1819,  sold  to  William  Hood,  '*  a  certain  improvement 
on  the  east  fork  of  Ward's  creek,  on  condition,  that  if  said  Hood 
shall  obtain  a  title  for  said  land  from  the  government  of  the 
United  States,  he  binds  himself  to  pay  or  deliver  to  John  West, 
one  hundred  acres  of  said  land,  exclusive  of  the  improvements 
now  made  by  William  Hood  and  Charles  Powers,  in  any  part 
that  the  said  West  may  choose."  This  sale  was  recorded  in 
the  parish  judge's  office,  on  the  23d  of  September,  1826,  at  the 
request  of  the  plaintiff,  and  the  original  was  returned  to  him,  it 
being  an  act  sous  seing  prw€.  On  the  21st  July,  1822,^  William 
Hood  and  the  plaintiff  entered  into  an  agreement,  by  an  act  un- 
der private  signature,  which  stipulates  that  the  former  had  sold 
to  the  latter  the  tract  of  land  on  which  he'CHood)  \  resided,;[on 
the  ecust  fork  of  Ward's  creek,  called  West's  improvement ;  the 
whole  tract  containing  six  hundred  and  forty  acres ;  *'  one^huh- 
dred  acres  is  reserved  for  West ;"  and  for  the  balance,]  Hood 
binds  himself  to  transfer  the  certificate  of  confirmation  as  soon 
as  it  can  be  obtained  from  the  United  States  commissioners. 
This  act  was  signed  by  two  witnesses,  who  on  the  7th  Febru- 
ary, 1823,  appeared  before  the  parish  judge,  and  on  oath^ac- 
knowledged  their  signatures,  and  declared,  ^'  that  the  parties  to 
said  act  did  declare  that  it  was  their  own  act  for  the  purpose 
therein  set  forth."  This  acknowledgment  was  attested  by  the 
judge,  and  the  act  recorded  the  same  day.  With  this  act  from 
Hood,  the  plaintiff  presented  himself  to  the  land  commissioners 
of  the  district,  to  whom  the  clacim  of  Hood  and  Gurley,  founded 
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on  Wesf  s  improvement^  had  been  previously  presented,  and  upon 
it,  and  the  admission  and  assent  of  Gurley  that  the  transfer  was 
correct,  a  certificate  of  confirmation  was  issued  in  the  name  of 
the  plaintiff,  in  June,  1823,  without  any  condition  or  qualification ; 
and  directions  were  given  as  to  the  manner  the  claim  shall  be 
surveyed  and  located.  It  was  accordingly  surveyed  and  loca- 
ted in  the  name  of  the  plaintiff,  and  represented  on  the  town- 
ship map  ;  but  at  what  particular  period  is  not  proved.  On  the 
27th  of  August,  1823,  the  plaintiff  entered  into  a  penal  obliga- 
tion with  William  Nash,  the  condition  of  which  states,  that  he 
had  agreed  to  sell  him,  all  his  right  and  interest  in  and  to  two 
hundred  acres  of  the  land  on  Ward's  creek,  known  and  obtain- 
ed by  virtue  of  John  West's  improvement,  and  that  he  is  to 
make  such  a  title  as  the  government  shall  make  to  him,  when- 
ever Nash  shall  pay  the  price.  The  tract  is  to  have  eight  acres 
front  on  the  creek  by  twenty-five  deep,  and  is  to  be  bounded  on 
the  upper  side  by  tKe  tract  of  Charles  Powers.  Subsequently 
this  land  was  seized  by  the  sheriff,  under  an  execution  against 
Nash,  and  he  bought  it  on  twelve  months  credit.  In  the  sale  it 
is  described  as  being  bounded  on  the  north  by  Powers,  and  the 
same  purchased  of  the  plaintiff.  This  was  in  February,  1824. 
On  the  2d  day  of  September,  1826,  at  a  probate  sale  of  the  pro- 
perty of  William  Nash,  the  plaintiff  purchased  all  the  right, 
title,  and  interest  of  said  Nash  in  and  to  the  tract  of  land  of  two 
hundred  acres  on  Ward's  creek,  the  title  being  founded  on  the 
improvement  of  John  West,  adjoining  the  land  of  Pyburn.  A 
small  portion  of  the  price  was  paid  in  cash,  and  the  remainder 
retained  by  the  purchaser  to  go  in  discharge  of  so  much  of  the 
claim  as  the  purchaser  had  against  Nash's  estate. 

This  statement  contains  all  the  documentary  evidence  on  the 
part  of  the  plaintiff;  and  it  may  be  here  remarked,  that  accord- 
ing to  the  agreement  to  sell,  made  between  the  plaintiff  and 
Nash,  the  two  hundred  acres  of  land  were  situated  on  the  north- 
ern or  uppqr  part  of  the  tract,  and  included  the  land  in  contro- 
versy, but  from  the  description  in  the  probate  sale,  the  land  pur- 
chased by  the  plaintiff  is  on  the  southern  or  lower  part  of  it. 

The  documentary  evidence  offered  by  the  defendant,  is  an 
adijudication  made  at  a  probate  sale  of  the  estate  of  Fountain 
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Nash  Mason  toHippolyte  Lanone,  on  the  18th  of  August,  1829, 
**  of  all  the  right,  title,  and  interest  of  the  deceased,  in  and  to  a 
certain  tract  of  land  situated  on  Ward's  creek,  containing  one 
hundred  superficial  acres,  being  a  part  of  a  section  of  land  of 
six  hundred  and  forty  acres,  transferred  by  William  Hood  to 
Philemon  Thomas,  with  the  reservation  of  the  hundred  acres  as 
described  above,  which  was  sold  by  John  West  to  Fountain 
Nash  Mason/'  On  the  25th  of  January,  1830,  Lanone,  by  an 
authentic  act,  sold  to  Shields,  all  his  rights  to  a  ^  parcel  of  land 
on  Ward's  creek,  containing  one  hundred  superficial  acres,  be- 
ing part  of  a  section  known  as  West's  improvement,"  which 
tract  was  acquired  at  the  sale  of  the  estate  of  F.  Nash  Mason, 
as  will  more  fully  appear  by  the  abjudication.  On  the  25th  of 
January,  1836,  Shields,  by  an  authentic  act,  sold  and  transfer- 
red with  a  warranty,  to  R.  M*  Denham,  the  same  parcel  of  land, 
describiikg  it  in  the  words  of  the  deed  to  him,  which  is  specially 
referred  to.  On  the  2tHh  of  March,  1841,  at  the  probate  sale  of 
Denham's  estate,  the  defendant  became  the  purchaser  of  a  tract 
of  land  **  containing  one  hundred  superficial  acres,  situated  on 
the  east  fork  of  Ward's  creek,  bounded  by  lands  of  A.  Adams  be- 
low, those  of  the  widow  Powers  above,  west  by  lands  of  the 
widow  Lobdell,  and  east  by  those  of  Gen.  Thomas,"  the  plain- 
tiff. Under  this  sale,  the  defendant  took  possession  of  the  land 
in  controversy.  In  none  of  the  previous  acts  of  sale  under 
which  the  defendant  claims,  is  there  any  specification  of  the 
boundaries  of  the  one  hundred  acres  claimed  by  him.  They  in- 
clude the  land  in  controversy,  and  the  sale  is  unconditional.  In 
addition  to  the  uncertainty  in  this  chain  of  title,  there  is  no  writ- 
ten act  of  sale  from  John  West,  or  any  other  person  to  Fountain 
Nash  Mason,  deceased.  This  defect  is  supplied  by  parol  testi- 
mony, admitted  under  the  allegations  in  the  supplemental  an- 
swer. Judge  Tessier  says,  ^*  that  at  the  request  of  William 
Nash,  he  made  a  private  act  of  sale  from  him  to  Fountain  Nash 
Mason,  who  was  then  a  minor,  of  a  hundred  acres  of  land  re- 
served out  of  a  larger  tract  of  land,  an  improvement  derived 
from  West,  in  case  it  should  be  confirmed.  Saw  the  act  after 
the  death  of  Nash,  and  Fountain  Nash  Mason.  He  searched  in 
his  aSoe  for  it,  but  could  not  find  it,  after  their  death.     He 
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searched  for  it  deligently  among  the  loose  papers  in  his  office, 
but  could  not  find  it.  It  was  not  recorded.  It  was  18  or  20 
years  since,  he  does  not  recollect  the  exact  year.  Nash  did  not 
wish  it  recorded.  It  was  signed  by  the  parties.  He  thinks,  that 
it  was  before  1826,  that  he  wrote  the  act."  Bryan  says,  "  that 
he  saw  a  paper  in  the  judge's  office — a4oose  sheet  of  paper,  pur- 
porting to  be  a  sale  of  one  hundred  acres  of  land,  from  John 
West  to  Fountain  Nash  Mason,  and  believes  that,  at  the  time, 
he  made  them  out  a  copy  of  it.  Knows  nothing  of  its  loss. 
Has  never  seen  it  since.  He  understood  it  to  be  the  hundred 
acres  of  land  which  West  reserved  in  his  sale  to  Hood.  It  was 
sometime  since  1830,  and  since  the  death  of  WilUam  Nash  and 
F.  Nash  Mason,  that  he  last  saw  the  act,  when  he  took  a  copy 
of  it  in  Judge  Tessier's  office,  at  Judge  Tessier's  request.  Has 
no  recollection  that  he  made  more  than  one  copy  of  said  act. 
Does  not  recollect  the  signatures,  or  whether  he  saw  ^e  name 
of  John  West  more  than  once.  He  copied  the  paper  shown 
him,  mark  T,  and  also  another  which  purported  to  be  a  sale 
from  West  to  Nash.  He  understood  from  the  act  of  sale,  that 
it  was  for  the  100  acres  which  West  reserved  when  he  sold  or 
conveyed  the  tract  to  Hood.  Fountain  Nash  Mason  was  under- 
stood to  have  been  the  natural  son  of  William  Nash."  Mr.  Pat- 
terson says,  he  searched  diligently  with  Judge  Tessier,  for  the 
act  of  sale  from  John  West  to  Fountain  Nask  Mason,  and  could 
not  find  it.     The  search  was  made  in  the  office  of  the  judge. 

Mrs.  Hill  swears,  that  the  hundred  acres  of  land  reserved  in 
favor  of  West,  lay  in  the  north  west  corner  of  the  tract  adjoin- 
ing Powers,  and  takes  in  the  improvement  of  West.  That  a 
drain  that  runs  between  the  improvement  of  William  Hood  and 
John  West  was  the  conditional  line  between  them,  as  told  to  her 
by  Hood.  The  plaintiff  told  her,  that  he  sold  to  William  Nash 
that  part  of  the  section  that  took  in  the  improvement  of  Wil- 
liam Hood :  and  Nash  told  her  he  intended  to  purchase  the  hun- 
dred acres  from  West,  for  his  son  Fountain  M.  Nash,  after  he 
.had  purchased  the  improvement  from  Thomas. 

Pyburn  says,  that  he  knows  the  section  of  land  known  as 
West's  improvement,  and  knows  where  the  improvements  of 
Hood  and  Nash  were  situated  on  iU    Hood  was  situated  inside 
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of  where  Adams'  field  now  is.  West's  improvement  was  aboat 
half  way  from  Pybum's  to  Powers  line.  It  was  on  the  west  side 
of  the  section,  about  200  yards  above  Hood's,  and  about  400 
yards  from  Powers'  line.  The  improvement  of  West  was  about 
150  yards  from  where  the  defendant's  house  now  stands.  Both 
Hood  and  West  have  often  told  him,  that  a  large  beech  near  the 
creek  was  the  line  between  their  land.  Nash's  improvement 
was  nearly  between  West's  and  Powers'  line.  He  says  that 
John  West,  under  whom  the  defendant  claims  title,  was  then  in 
the  court-house. 

We  have  stated  the  evidence  very  fully,  and  as  accurately  as 
possible  from  the  manner  the  record  has  been  made  up ;  the  evi- 
dence given  on  the  two  trials,  having  been  improperly  copied 
and  mixed  together,  so  as  to  make  it  difficult  to  understand  pre- 
cisely what  was  used  on  the  last  trial.  There  was  a  judgment 
in  favor  of  the  defendant,  and  the  plaintiflf  has  appealed. 

Before  proceeding  to  the  merits  of  the  case,  our  attention  has 
been  directed  to  certain  bills  of  exception.  The  first  is  to  the 
opinion  of  the  court  refusing  to  permit  John  West  to  be  exam- 
ined as  a  witness  for  the  defendant.  He  had  had  him  summon- 
ed, but  did  not  ofier  him  as  a  witness,  and  the  counsel  for  the  de- 
fence closed  their  testimony.  The  counsel  for  the  plaintiff  then 
asked  a  witness  if  West  was  not  then  in  the  court-house,  who 
answered  affirmatively,  whereupon  the  plaintiff's  counsel  closed 
their  evidence  also,  and  it  was  so  entered  on  the  record.  At 
some  period  subsequent  to  this,  but  at  what  precise  time  the 
bill  does  not  state,  the  counsel  for  the  defendant  tendered  West 
as  a  witness.  He  was  objected  to  by  the  counsel  for  the  plain- 
tiff, on  the  ground  that  the  defendant  had  closed  his  evidence. 
The  court  sustained  the  objection,  and  the  defendant  excepted. 
The  bill  does  not  state  whether  the  argument  had  commenced 
or  not.  If  it  had,  article  484  of  the  Code  of  Practice  says,  that 
^  no  witnesses  can  then  be  heard,  nor  proof  introduced,  except 
with  the  consent  of  all  parties."  In  the  absenee  of  any  nega- 
tion in  the  bill  that  the  argument  had  commenced,  we  must 
presume  that  it  had,  otherwise  the  judge  would,  we  suppose, 
have  admitted  the  witness  to  testify,  if  he  were  competent,  or 
not  objected  to  for  some  sufficient  reason.    When  bills  of  ex- 
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ception  do  not  sufficiently  state  the  grounds  of  exception,  so  as 
to  enable  us  to  test  properly  the  correctness  of  the  opinions  of 
the  judge  below,  we  must  presume  that  he  decided  correctly. 

The  next  bill  states,  that  the  plaintiff  offered  in  evidence  the 
adjudication  to  him  at  the  probate  sale  of  William  Nash,  which 
was  objected  to  by  the  defendant's  counsel,  on  the  ground  that 
it  was  not  a  copy  of  an  authentic  act,  as  from  it  the  original  did 
not  appear  to  have  been  signed  by  two  witnesses,  nor  to  have 
been  clothed  with  the  formalities  of  an  authentic  act.  These 
objections  were  overruled,  and  the  exception  taken.  We  think 
the  court  erred  in  admitting  this  copy  in  evidence  as  being  au- 
thentic. Article  2231  of  the  Civil  Code  says,  that  an  authentic 
act  is  one  which  has  been  executed  before  a  notary  public,  or 
other  officer  authorized  to  execute  such  functions,  in  presence  of 
two  witnesses,  free,  male,  and  aged  at  least  fourteen  years,  or 
three  witnesses  if  the  party  be  blind.  This  court  in  8  Mart.  N. 
S.  502,  and  1 1  Mart.  243,  have  said  that  an  act  is  not  au- 
thentic, that  wants  the  signature  of  either  of  the  witnesses. 
From  the  copy  produced  two  witnesses  are  named  in  the  body 
of  the  act  as  being  present,  but  only  one  signed  his  name. 

By  the  sale  from  West  to  Hood,  the  whole  section  was  trans- 
ferred to  the  latter ;  and  upon  a  certain  contingency,  to  wit, 
that  of  a  title  being  obtained  from  the  United  States,  he  was  to 
deliver  to  West  one  hundred  acres  in  any  part  he  might  choose, 
so  that  he  did  not  interfere  with  the  improvements  made  by 
Hood  or  Charles  Powers.  The  plaintiff  became  possessed  of 
the  whole  tract  by  the  sale  from  Hood,  subject  to  the  same  re- 
servation ;  but  in  the  confirmation  by  the  United  States  to  the 
plaintiff,  which  completed  his  title,  nothing  is  said  of  a  reserva^ 
tion,  and  the  claim  to  it  rests  upon  the  previous  agreements. 
That  West  had  a  right  to  select  one  hundred  acres  out  of  the 
section  after  it  was  confirmed,  is  undeniable  ;  but  the  question 
is,  did  he  ever  do  it  ?  We  see  no  sufficient  evidence  in  the  re- 
cord to  convince  us  that  he  ever  did.  It  is  not  shown  that  he 
ever  called  on  the  plaintiff  to  deliver  him  the  one  hundred  acres, 
nor  that  he  ever  had  it  surveyed  by  any  one.  He  continued  to 
live  at  the  same  place,  subsequent  to  the  confirmation,  that  he 
occupied  before ;  and  nothing  is  proved  as  to  the  position  of  the 
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beech  tree,  and  the  drain  said  to  have  been  fixed  on  as  bounda- 
rieSy  to  enable  us  to  say  whether  more  or  less  than  one  hundred 
acres  are  comprised  within  such  limits.  The  surveyor,  who, 
under  the  order  of  the  court,  ran  out  the  boundaries  claimed  by 
the  defendant,  says,  that  he  does  not  know  whether  more  or  less 
than  one  hundred  acre§  are  included  in  them,  as  he  made  no 
calculation  of  the  quantity,  not  being  instructed  to  do  so.  It  is 
further  to  be  observed,  that  the  plaintiJST  has  never  admitted 
these  boundaries  to  be  correct,  or  to  have  been  established  with 
hinL  Their  existence  rests  upon  the  statements  of  Hood,  who 
had  no  right,  after  he  had  sold  to  the  plaintiff,  to  fix  them ;  and 
and  it  is  not  probable  that  he  fixed  them  before,  as  he  had  sold 
to  the  plaintiff  before  the  contingency  occurred  upon  which 
West  had  the  right  of  making  a  selection.  The  evidence  of  Py- 
burn  further  shows,  that  no  selection  was  made,  as  the  settle- 
ment of  Nash  was  on  the  land  now  claimed  by  the  defendant, 
it  being  between  the  improvement  of  West  and  Power's  line, 
which  is  within  the  boundaries  spoken  of  by  Mrs.  Hill.  Our 
impressions  are  further  confirmed,  as  to  the  want  of  any  selec 
tion  by  West,  from  the  absence  in  all  of  the  deeds  of  any  state 
ment  as  to  any  particular  location  of  the  one  hundred  acrea 
It  is  not  mentioned  in  any  conveyance,  except  that  under  which 
the  defendant  immediately  claims.  Besides  this,  no  one  ever 
sold  this  reservation  with  a  warranty,  until  Shields  sold  to 
Denham,  in  1836. 

We  are  of  opinion  that  the  penal  bond  which  the  plaintiflT 
gave  William  Nash,  did  not  divest  him  of  his  absolute  title  to 
the  two  hundred  acres  agreed  to  be  sold.  No  title  or  sale  by 
authentic  or  private  act  was  to  be  made,  until  the  price  was 
paid,  which  never  was  done,  so  far  as  we  are  informed.  It  was 
an  agreement  to  sell  when  a  price  should  be  paid ;  but  as  the 
plaintiff  seems  to  have  considered  it  in  a  great  degree  binding, 
and  undertook  to  re-acquire  the  land  by  purchasing  it  again,  it 
is  possible,  that  he  may  have  received  a  portion  of  the  price,  and 
thus  have  made  the  obligation  to  sell  more  onerous  and  binding. 

On  the  part  of  the  defendant,  the  evidence  of  the  loss  of  the 
deed  to  Fountain  Nash  Mason  is  very  weak ;  and  as  to  who  the 
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deed  was  signed  by  as  vendor,  the  two  witnesses  contradict  each 
other ;  and  some  of  their  statements  show  that  their  recollec- 
tion is  very  indistinct.  Judge  Tessier  says  that  he  wrote  the 
deed>  and  that  William  Nash  was  the  vendor,  and  Mason  the 
vendee,  who  was  a  minor.  He  has  seen  the  act  of  sale  since 
the  death  of  both  parties,  but  cannot  now  find  it  in  his  office. 
Bryan,  the  other  witness,  says  that  the  sale  was  from  West  to 
Fountain  N.  Mason,  and  he  ^'  believes  that,  at  the  time,  he  made 
a  copy  of  it  for  them/'  Sometime  since  1830,  and  since  the 
death  of  both  Nash  and  Mason,  he  last  saw  the  act>  and  then 
made  a  copy  of  it  in  Judge  Tessier's  office,  at  his  request  If 
the  statement  of  Judge  Tessier  be  true,  it  is  not  shown  what  has 
become  of  the  sale  from  West  to  William  Nash,  nor  whether  one 
ever  existed.  The  defendant  claims  West's  reservation,  and 
shows  no  deed  from  him  to  William  Nash,  who,  the  witness 
says  positively,  conveyed  to  Mason  by  a  deed  never  recorded. 
If  Bryan's  statement  be  correct,  then,  at  least,  one,  and  probar 
bly  two  copies  of  the  act  have  been  made ;  and  it  is  not  shown 
that  they  have  been  lost  No  inquiries  appear  to  have  been 
made  of  any  of  those  under  whom  the  defendant  claims,  to  as^ 
certain  whether  they,  or  their  representatives  have,  or  have  not 
the  original  act,  or  a  copy,  which  would  be  better  evidence,  in 
case  of  the  loss  of  the  original,  than  the  vague  recollections  of 
witnesses,  who  are  called  on  to  state  what  occurred  18  or  20 
years  ago. 

As  the  case  is  now  presented  to  us,  we  are  not  satisfied  with 
the  judgment  given  below,  and,  we  think,  that  the  ends  of  justice 
will  more  probably  be  obtained  by  remanding  it  for  a  new  trial. 

As  to  the  plea  of  prescription,  we  are  of  opinion  that  it  can- 
not avail  the  defendant.  None  of  the  sales  previous  to  that 
from  Shields  to  Denhfiun,  dated  in  1836,  are  acts  translative  of 
property.  They  are  sales  of  only  the  right  and  title  of  the  va- 
rious vendors  to  an  uncertain  thing,  which  we  have  held  not  to 
be  a  basis  for  the  plea  of  prescription.    3  Rob.  220. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  the  case  remanded  for  a  new  trial,  with 
directions  to  the  judge  to  conform  in  the  trial  thereof,  to  the  prin- 
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ciples  herein  mentioned,  and  otherwise  proceed  according  to  law ; 
the  defendant  paying  the  costs  of  this  appeal. 

Elanif  for  the  appellant. 

Paterson  and  Brewer^  for  the  defendant. 


I1O01SA  Felps  V,  The  Commissioners   of  the  Clinton  and  Port 

Hudson  Rail  Road  Company. 

■ft 

A  purchaser  at  a  sheriff's  sale,  made  on  twelve  months*  credit,  under  an  execution 
in  the  name  of  the  liquidating?  commissioners  of  an  insolvent  corporation,  ag^ainst 
one  of  its  debtors,  cannot  tender  to  the  sheriff  in  payment  or  compensation  of  hitf 
bid,  an  obligation  of  the  company.  If  he  refuse  to  pay  the  price,  or  to  offer  the 
proper  sureties,  the  sheriff  must  expose  the  thing  seized  to  a  second  sale.    C.  P# 

6o9. 

« 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

Garland,  J.  The  Commissioners  of  the  Clinton  and  Port 
Hudson  Rail  Road  Company,  obtained  an  order  of  seizure  and 
sale,  on  a  mortgage  given  by  Nathan  Edwards  and  wife,  on 
a  tract  of  land  and  several  slaves,  to  secure  a  certain  number 
of  shares  in  the  Company,  which  also  had  banking  privileges,  on 
the  faith  and  credit  of  which  shares,  M.  Edwards  had  obtained 
a  loan  of  $1200,  payable  according  to  the  provisions  of  the 
charter.  The  property  was  advertised  for  sale  for  cash,  and 
there  being  no  bidders  to  the  amount  of  two-thirds  of  its  ap^ 
praised  value,  it  was  again  offered  for  sale  on  a  credit  of  twelve 
months ;  the  purchaser  to  give  a  bond  and  security  as  required 
by  law,  with  a  mortgage  on  the  same.  At  this  sale  Louisa  M. 
Felps  became  the  highest  bidder,  and  the  property  was  cried  off 
to  her,  for  $1275.  Upon  being  called  on  to  comply  with  the 
conditions  of  the  sale,  she  tendered  to  the  sheriff  two  certifi-* 
cates  of  deposit,  one  given  by  the  Company  on  the  Sljst  July, 
1838,  and  the  other  on  the  15th  of  July,  1841,  on  which  certifi- 
cates the  sum  of  91117  44  was  due  on  the  day  of  sale,  the  sum 
coming  to  the  plaintiff  in  execution  being  $1049  30:  Her  at- 
torney insisted  that  these  certificates  should  be  received  in  pay- 
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ment,  and  demanded  a  deed  for  the  property,  which  the  sheriff 
refused  to  give  ;  and  she  thereupon  took  a  rule  on  him  and  the 
plaintiffs  in  the  order  of  seizure  and  sale,  to  show  cause  why  the 
certificates  should  not  be  received  in  payment  or  compensation 
of  the  sum  bid,  and  a  deed  executed  according  to  law.  In  ad- 
dition to  these  facts,  it  was  shown  on  the  trial  of  the  rule,  that 
the  Clinton  and  Port  Hudson  Rail  Road  and  Banking  Company 
was  insolvent ;  that  its  charter  had  been  declared  forfeited  in 
conformity  with  the  acts  of  the  legislature ;  that  its  affairs 
were  in  a  course  of  liquidation  by  the  Commissioners ;  and  that 
its  certificates  of  deposit  were  worth  at  the  time  of  the  sale, 
about  thirty-seven  and  a  half  cents  on  the  dollar.  It  was  ad- 
mitted on  the  trial,  that  Mrs.  Felps  had  only  become  possessed 
of  the  certificates  of  deposite  a  short  time  before  the  sale,  and 
proved  that  there  was  a  debt  in  favor  of  the  State,  secured  by  a 
pledge,  or  mortgage  on  all,  or  nearly  all  the  property  of  the  cor- 
poration. 

The  court  made  the  rule  absolute,  and  ordered  the  sheriff  to 
receive  the  certificates  of  deposit  and  make  a  conveyance  to 
Mrs.  Felps,  from  which  judgment  this  appeal  has  been  taken. 

We  have  not  been  referred  to  any  law,  nor  have  we  been  able 
to  find  any,  which  authorizes  a  purchaser  at  a  sheriff's  sale, 
made  for  cash  or  on  a  credit  of  twelve  months,  to  tender  to  the 
sheriff  in  payment  or  compensation  of  his  bid  the  obligations 
of  the  creditor,  when  it  is  shown  that  he  is  insolvent,  and  the 
execution  is  in  the  name  of  his  syndics  or  other  legal  represen- 
tatives, unless  it  shall  be  found  in  the  statute  hereinafter  men- 
tioned. Nor  have  we  been  shown  any  law  that  authorizes  such 
a  mode  of  payment,  or  compensation,  where  the  creditor  in  the 
execution  is  solvent,  and  no  privileges  or  rights  of  third  persons 
are  to  be  affected  thereby.  Article  689  of  the  Code  of  Practice 
establishes  as  a  general  rule,  that  **  if  the  person  to  whom  the 
property  has  been  adjudged,  shall  refuse  to  pay  to  the  sheriff  the 
price  of  the  adjudication,  or  to  offer  the  proper  sureties  when 
the  sale  has  been  made  on  credit,  the  sheriff  shall  expose  to  sale 
anew  the  thing  seized,  and  adjudge  it  to  another  person."  This 
is  a  plain  rule,  and  we  can  easily  foresee  the  embarrassments 
that  might  arise  by  a  departure  from  it,  and  we  cannot  do  it 
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unless  directed  by  law.  In  many  cases  the  plaintiff  in  execu- 
tion would  be  much  delayed,  as  the  sheriff  is  not  legally  com- 
petent to  judge  upon  the  demand  in  compensation.  When  the 
sale  is  for  cash,  no  debt  is  created  between  the  parties,  the  mo- 
ney is  demandable  and  payable  as  soon  as  the  adjudication  is 
made.  If  the  sale  be  on  a  credit,  and  a  twelve  months'  bond 
be  given  according  to  law,  we  will  not  say  now,  whether  the 
obligors  in  it  might,  or  might  not,  plead  compensation,  if  a  proper 
case  be  made  out  between  them  and  the  obligee  in  it. 

The  counsel  for  the  plaintiff  in  the  rule  has  refered  us  to  the 
acts  of  the  legislature  of  1843,  p.  56  and  63;  also  to  the  case  of 
The  Commissumers  of  the  Exchange  and  Banking  Company  of 
New  Xhleans  v.  Mudge  and  another.  6  Robinson,  387,  397. 
We  have  carefully  examined  these  acts,  and  our  decision  in  the 
case  mentioned.  The  first  section  of  the  first  act  relied  on  has 
no  application  to  the  case.  It  is  confined  in  its  provisions  to 
stockholders  alone.  The  second  section  is  the  one  relied  on, 
and  is  the  one  under  which  we  decided  the  case  cited.  It  says, 
that  whenever  any  person  shall  be  indebted  to  any  liquidating 
bank  for  any  stock,  loan,  or  otherwise,  and  shall  tender  to  such 
bank  the  bonds  of  the  State  issued  in  favor  of  that  bank,  they 
shall  be  a  legal  offset ;  and  said  bank  shall  at  all  times  receive 
in  compensation  of  debts  due  to  it,  their  own  debts  when  liqui- 
dated and  past  due,  whether  for  circulation,  deposites,  or  any 
thing  else.  We  carried  this  law  into  effect,  in  the  case  against 
Mudge  et  ahy  because  they  were  sued  on  an  obligation  en- 
tered into  before  the  bank  went  into  liquidation,  but  fall- 
ing due  subsequently.  They  w^ere  the  debtors  of  the  cor- 
poration on  a  contract  made  with  it,  and  not  under  a  new 
obligation  entered  into  with  the  Commissioners.  The  plaintiff 
in  this  rule  was  never  the  debtor  of  the  Port  Hudson  Bank  and 
Rail  Road  Company,  s^  far  as  we  are  informed.  Her  contract 
was  made  with  the  Conunissioners  of  liquidation,  and  she  has  no 
more  right  to  offset  the  obligations  of  the  Company  or  bank  in 
discharge  of  it,  than  the  purchaser  of  property  at  a  sale  made  by 
syndics  has  to  pay  the  price  in  the  obligations  of  the  insolvent. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  ap- 
pealed from  be  reversed  and  annulled  ;  and  it  is  further  ordered 
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that  the  rule  on  the  sheriff  and  Commissioners  be  discharged; 
the  plaintiff  herein  paying  the  costs  in  both  courts. 

Lyonsy  for  the  plaintiff. 

Ji.  M.  Dunn  and  Bosdius^  for  the  appellants. 


Barthelemy  Boughe  v.  John  Pierre  Michel,  Administrator  of  the 

Succession  of  Pierre  Barron,  deceased. 

An  allegation,  in  an  action  to  recover  a  sum  of  money,  that  it  was  loaned  to  the  de- 
fendant, is  not  supported  by  proof  of  a  deposit. 

Where  the  defendant  in  an  action  to  recover  a  sum  of  money  as  a  loan,  avers  that 
the  amount  was  paid  to  him  as  earnest  on  a  contract  for  the  purchase  of  real  es- 
tate,  parol  eydence  will  be  admissable  to  establish  the  averment  It  cannot  be 
excluded,  on  the  ground  that  it  tends  to  establish  a  sale  of  real  property. 

Appeal  from  the  Court  of  Probates  of  East  Baton  Rouge, 
Tessier^  J. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
discharges  the  defendant  from  the  plaintiff's  claim  for  $372, 
alleged  to  have  been  loaned  by  the  former  to  the  defendant's 
testator. 

The  claim  was  resisted  on  the  allegation  that  the  sum  paid 
by  the  plaintiff  to  the  deceased,  was  not  loaned,  but  paid  as  an 
earnest,  on  a  bargain  between  the  plaintiff  and  the  latter,  for 
the  purchase  of  a  half  lot  of  ground  which  the  plaintiff  desired 
to  acquire. 

The  court  sustained  the  defence  and  gave  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

The  following  disclosures  were  drawn  from  the  plaintiff  by 
interrogatories.  He  agreed  with  the  defendant's  testator  to  pur- 
chase the  half  lot,  for  fourteen  hundred  dollars.  The  sale  was 
not  passed,  the  vendor  saying  that  he  had  to  go  to  the  Court  of 
Probates  first,  and  they  then  agreed  that  there  was  nothing 
done.     Afterwards  he  gave  him  the  sum  claimed,  as  a  deposit. 

Legendre  deposes,  that  the  plaintiff  told  him  he  had  made  the 
purchase  for  fourteen  hundred  dollars,  and  paid  on  account 
three  hundred  dollars  in  cash  and  seventy  in  goods.  The  wit- 
ness informed  the  plaintiff  of  the  vendor's  inability  to  make  a 
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title  on  account  of  his  minor  children,  and  the*  plaintiff  replied 
that  he  would  go  and  see  the  judge.  He  did  so,  and  the  parties 
agreed  to  delay  making  the  title  until  the  court  met  and  there 
might  be  a  family  meeting ;  and  he  would  then  pay  the  balance 
of  the  price. 

Duplantier  deposes,  that  the  plaintiff  told  him  he  had  pur- 
chased the  ground. 

Bonsirven  deposes,  that  the  plaintiff  told  him  (Bonsirven)  he 
had  purchased  the  ground.  The  witness  accompanied  the  ven- 
dor when  he  went  to  offer  to  make  a  title ;  and  the  plaintiff  re- 
plied that  he  was  not  ready  to  receive  it,  not  being  prepared  to 
pay  the  balance  of  the  price.  The  plaintiff  told  the  witness 
that  he  was  to  give  sixteen  hundred  dollars  therefor,  and  had 
paid  on  account  two  or  three  hundred  dollars. 

Duprey  deposes,  that  he  saw  the  plaintiff  counting  one  hun- 
dred and  twenty-fiye  dollars  to  the  testator ;  on  which  he  said 
this  is  three  hundred  and  seventy-five  dollars  which  you  owe 
me,  and  the  testator  answered  "  yes"  several  times ;  requested 
the  plaintiff  to  make  a  memorandum,  and  he  would  do  the  same. 

Carmena  deposes,  that  he  was  consulted  by  the  plaintiff  on 
the  cost  of  a  house  to  be  built  on  the  premises ;  and  informed 
witness  that  he  had  bought  it  for  about  fourteen  hundred  dol- 
lars, near  three  hundred  of  which  were  to  be  paid  in  cash,  and 
the  balance  on  receiving  the  title. 

The  parol  testimony  was  excepted  to  on  the  ground  that  it 
tended  to  establish  a  contract  of  sale  of  real  property. 

It  does  not  appear  to  us  that  it  was  improperly  received ;  the 
question  before  the  court  related  to  the  nature  of  the  bailment 
of  a  sum  of  money,  which  both  parties  admitted  to  have  been 
made  by  one  of  them  to  the  other,  the  plaintiff  having  averred 
in  his  petition  that  it  was  on  a  loan,  and  in  answer  to  interroga- 
tories, a  deposit ;  and  the  defendant  that  it  was  on  neither  of 
these  contracts,  but  on  one  of  sale. 

The  plaintiff's  claim  being  on  a  loan  must  have  been  sup- 
ported by  proof  corresponding  thereto  ;  it  could  not  be  by  the 
proof  of  the  deposit.  Admitting,  however,  that  the  averment 
of  a  deposit  not  having  been  objected  to  nor  required  to  be 
stricken  out,  the  plaintiff  may  avail  himself  of  it,  the  parol 
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testimony  is  properly  admissible  to  show  that  there  was  neither 
loan  nor  deposit. 

It  appears  to  us  that  justice  requires  that  the  case  should  be 
remanded,  in  order  to  afford  to  both  parties  the  opportunity  of 
putting  the  facts  of  the  case  more  clearly  before  the  court. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed, and  the  ca^e  remanded  for  further  proceedings  accord- 
ing to  law ;  the  appellee  paying  the  costs  of  the  appeal. 

Burk  and  Herron,  for  the  appellant. 

Avery ^  for  the  defendant. 
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P.  G.  Mathias  v,  John  Lebret. 

Where  in  an  action  by  the  undertaker  on  a  buildingf  contract,  there  is  an  allegation 
in  the  petition,  that  "  if  any  alteration  was  made  in  the  contract,  or  delay  occa- 
sioned, it  was  by  the  order  and  consent  of  the  defendant,"  it  is  sufficient  to  au- 
thorize the  introduction  of  the  testimony  of  witnesses  to  prove  that  the  con- 
tract was  altered  with  the  consent  of  the  defendant  Such  evidence  would  also 
be  admissible  to  rebut  the  allegations  of  the  defendant,  that  the  work  was  not 
completed  within  the  time  specified  in,  and  according  to  the  terms  of  the  contract. 

Where  a  party  desires  to  oppose  the  admission  of  the  report  of  experts,  he  must  ob- 
ject to  it  when  offered,  and  except  to  the  opinion  of  the  court  admitting  it.  Where 
this  has  not  been  dune,  no  objection  to  its  admission  can  be  urged  on  a  motion  for 
a  now  trial. 

One  who  has  contracted  for  a  building  at  a  fixed  price,  will  be  responsible  for  the 
value  of  extra  work,  where,  from  the  evidence,  it  is  clear  that  it  must' have  been 
done  with  his  consent. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson^  J. 

Lyon  and  Boyle,  for  the  plaintiff. 

Hudson  and  Ratliff,  for  the  appellant. 

SiMoy,  J.  The  plaintiff  claims  of  the  defendant  the  sum  of 
9914  94,  which,  he  alleges,  is  due  him  on  an  account  filed  with 
his  petition,  one  item  of  which  is  the  price  agreed  upon  by  the 
parties  to  a  building  contract,  to  wit,  8500 ;  and  the  other 
items  are  for  extra  work  done  to  the  defendant's  house,  and  for 
two  sums  of  money  paid  by  said  plaintiff  on  two  different  drafts. 
He  represents  that  the  contract  was  execcuted  in  good  faith  on 
his  part,  and  that  its  stipulations  and  conditions  were  performed 
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according  to  the  tenor  thereof,  or  if  any  alteration  was  made  or 
delay  occasioned,  it  was  by  the  order  and  consent  of  said  de- 
fendant. 

The  answer  admits  the  execution  of  the  contract,  but  states, 
in  substance,  that  the  plaintiff  having  failed  to  comply  with  the 
terms  and  stipulations  thereof,  is  not  entitled  to  recover  the 
price  agreed  on  in  the  said  contract.  It  farther  admits  that  the 
plaintiff  has  done  some  carpenter's  work  for  the  defendant,  for 
which  he,  plaintiff,  had  presented  a  bill  independently  of  the 
contract,  but  that  the  same  has  been  paid  by  said  defendant's  ac- 
count against  the  plaintiff.  He  further  avers  that  the  work 
was  not  completed  within  the  time  specified  in  the  contract,  and 
that,  therefore,  he  is  entitled  to  be  indemnified  for  the  delay  ac- 
cording to  the  terms  thereof.  He  denies  that  any  extra  work 
was  done  aside  from  the  contract,  and  prays  that  jildgment  be 
rendered  against  the  plaintiff  for  the  sum  of  (l^dSO,  se  damages 
for  his  Don  compliance  with  the  contract,  and  that  experts  be 
appointed  to  examine  the  work.  He  further  prays  that  judg- 
ment be  rendered  in  his  favor  for  the  amount  of  his  reconven- 
tional  demand,  &c. 

This  case  was  submitted  to  a  jury,  who  found  a  verdict  in  fa« 
vor  of  the  plaintiff  for  9211  57 ;  and  said  verdict  having  been 
adopted  by  the  court  as  the  basis  of  its  judgment,  the  defendant^ 
after  an  unsuccessful  attempt  to  obtain  a  new  trial,  took  this 
appeal. 

The  first  point  in  controversy  to  which  our  attention  has  been 
called,  grows  out  of  a  bill  of  exceptions  taken  to  the  opinion  of 
the  judge  a  quo  permitting  the  introduction  of  a  witness  to 
prove  that  the  contract  had  been  changed  and  altered  by  and 
with  the  consent  of  the  defendant ;  and  the  latter's  counsel  has 
contended  that  this  evidence  was  inadmissible,  as  there  is  no 
allegation  of  such  change  in  the  plaintiff's  petition.  On  refer- 
ing  to  the  petition,  we  have  found  an  allegation  that  *'  if  any 
alteration  was  made  in  the  contract  or  delay  occasioned,  it  was 
by  the  order  and  consent  of  the  defendant."  This  allegation 
was  undoubtedly  sufficient  to  authorize  the  admission  of  the 
testimony ;  but  if  any  doubt  exist  as  to  its  admissibility  under 
such  an  allegation,  it  seems  to  us  that  it  was  admissible  at  least 
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to  rebut  the  defendant's  allegations  that  the  work  was  not  com- 
pleted within  the  time  specified  in  the  contract,  and  that  it  was 
not  performed  according  to  its  terms  and  stipulations.  We 
think  this  evidence  was  properly  admitted  below. 

The  next  point,  which  is  one  of  the  grounds  on  which  the  de- 
fendant relied  to  obtain  a  new  trial,  relates  to  the  court's  per- 
mitting the  report  of  the  experts  to  go  to  the  jury,  which  per- 
mission, it  has  been  urged»  is  illegal,  as  the  experts  were  not 
sworn  according  to  law.  Nothing  in  the  record  shows  that  the 
report  or  account  signed  by  the  three  experts  was  permitted  to 
go  to  the  jury.  It  is  true  it  was  filed,  and  is  one  of  the  docu- 
ments which  comes  up  with  the  record,  but  we  are  not  informed 
by  any  bill  of  exceptions  that  any  objection  was  made  to  its 
introduction  or  admission  as  evidence,  or  that  it  was  used  in 
any  manner  before  the  jury.  This  should  have  been  mcule  a 
question  below,  when  the  report  of  the  experts  wa»  offered  as 
evidence  by  the  plaintiff,  audit  was  the  duty  of  the  defendant 
to  object  to  its  admission,  and  to  bring  the  question  before  us  by 
a  bill  of  exceptions.  Code  of  Practice,  art.  487.  Not  having 
done  so,  it  was  too  late  to  urge  it  on  a  motion  for  a  new  trials 
as  the  want  of  objection  thereto,  gives  rise  to  the  presumption 
that  the  defendant  consented  to  its  going  to  the  jury  as  evi- 
dence,  and,  as  the  case  stands,  we  cannot  notice  it. 

On  the  merits,  the  matters  in  controversy  appear  to  have  been 
fully  investigated  before  the  jury.  The  evidence,  it  is  true,  i» 
somewhat  contradictory;  but  how  can  we  say  that  the  jury 
came  to  an  erroneous  conclusion  ?  They  were  the  proper  judges- 
of  the  degree  of  credibility  to  be  put  on  the  declarations  of  the 
witnesses,  and  their  verdict  is  also  strengthened  by  the  refusal 
of  the  judge  a  quo  to  grant  a  new  trial.  The  facts  established 
by  the  testimony  of  several  witnesses  introduced  by  the  plain- 
tiff, show,  in  substance,  that  all  the  work  was  done  agreeably  to 
the  defendant's  orders ;  that  if  the  gallery  was  not  tongued  and 
grooved,  it  was  at  said  defendant's  request;  that  the  latter 
said  he  did  not  care  if  the  upper  part  of  the  house  was  finished 
in  three  months,  so  that  the  lower  part  was  finishedr  as  he 
wanted  to  use  it;  that  various  parts  of  the  work  were  done  by 
the  defendant's  instructions  ;  that  he  stopped  the  plaintiff  from 
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working  on  the  building  to  put  up  shelves  in  the  store,  preferring 
to  have  that  done ;  that  he  took  possession  of  the  store  and 
did  not  object  to  the  work ;  that  he  took  possession  of  the 
house,  and  has  been  in  possession  of  it  ever  since  ;  that,  on  one 
occasion,  defendant  observed  to  one  of  the  witnesses,  that  the 
work  was  well  done,  and  that  he  was  satisfied  with  it ;  that, 
on  another  occasion,  he  said  that  he  liked  the  building  and  the 
work  very  well,  except  the  ceiling ;  that  said  delendant's 
family  lived  up  stairs  in  the  house,  and  that  they  lived  there 
before  the  plaintiff  commenced  the  work,  and  all  the  time  that 
he  was  there  at  work. 

On  the  whole,  notwithstanding  the  contradictions,  generally 
unimportant,  which  exist  in  the  testimony,  we  are  satisfied  that 
the  changes  and  alterations  made  in  the  contract,  were  made 
by  the  direction  of  the  defendant,  and  also  the  execution  of  the 
extra  work.  He  lived  there,  and  he  must  have  noticed  the  pro- 
gress of  the  work,  which  was  done  under  his  own  eyes.  This 
case  has  some  analogy  to  that  of  Doyle  v.  Ryan  lately  decided, 
(9  Rob.  402),  in  which  a  similar  question  was  presented,  and  must 
have  the  same  result.  Here,  however,  the  jury  thought  proper 
to  reduce  the  plaintifif's  demand  from  9914  94  to  9211  57 ;  and 
we  cannot  say  that  their  verdict  is  manifestly  erroneous. 

Judgment  affrmedt 


Michael  Smblser,  Syndic  of  his  own  creditors  v.  Rebecca 

Williams  and  others. 

Where  a  defendant  swears  that  his  principal  counsel  is  unable  to  attend,  as  he  is  in- 
formed and  beljcves,  in  consequence  of  severe  illness,  and  that  he  cannot  safely 
go  to  trial  without  him,  he  is  entitled  to  a  continuance. 

Appeal  from  the  District  Court  of  St.  Helena,  Jones^  J. 

Simon,  J«  This  case  was  before  us  in  1843,  and  was  remand- 
ed for  a  new  trial.  4  Robinson,  152.  On  the  day  fixed  for  the 
trial  of  the  cause  in  the  lower  court,  after  the  return  of  our 
mandate,  the  defendants  moved  for  a  continuance,  on  the 
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ground  of  the  absence  of  their  principal  counsel  as  stated  in 
the  affidavit  presented,  the  associate  counsel  being  also  absent, 
and  they  having  no  counsel  present.  This  motion  was  over- 
ruled, and  the  defendants  took  a  bill  of  exceptions. 

We  are  of  opinion  that  the  judge  a  quo  erred,  in  refusing  th^ 
continuance.  The  defendants'  affidavit  shows  that  John  P.  Bul- 
lard,  Esquire,  was  the  principal  counsel  in  the  caicse ;  that  he  was 
absent,  and  that,  as  they  had  been  informed  and  verily  believed, 
said  Bullard  was  detained  and  unable  to  attend  by  severe  illness ; 
and  they  further  swear  that  they  cannot  safely  go  to  trial  withoxU 
him.  It  is  true  this  affidavit  makes  no  allusion  to  the  absence  of 
T.  Lawson,  Esquire,  the  defendants'  other  counsel,  who  was 
not  in  attendance,  and  that  no  reason  is  assigned  therein  for 
said  Lawson's  absence  ;  but  taking  the  facts  stated  in  the  affi- 
davit as  true,  it  seems  that  John  P.  Bullard  was  the  principal 
counsel  entrusted  with  the  defence  of  the  cause,  and  that  the 
defendants  could  not  safely  go  to  trial  without  him.  Lawson's 
absence  may,  perhaps,  also  be  accounted  for  by  the  very  reason 
that,  not  being  the  principal  counsel,  and  relying  upon  his  asso- 
ciate for  the  defence  of  the  cause,  he  did  not  think  it  necessary 
to  attend,  as  he  was  perhaps  unacquainted  with  the  circum- 
stance which  prevented  Bullard  from  attending  to  the  trial.  Be 
this  as  it  may,  we  are  not  prepared  to  say  that,  under  the  cir- 
cumstances of  this  case,  the  defendants  were  properly  forced 
into  the  trial  of  it  in  the  absence  of  all  their  counsel,  and  particu- 
larly of  the  one  in  whom  they  appear  to  have  placed  most  con- 
fidence ;  and,  as  this  court  said  in  the  case  of  Barry  v.  The 
Louisiana  Insurance  Company,  12  Mart.  484,  "when  a  counsel 
is  really  prevented  by  indisposition  from  attending,  the  client 
might  suffer  ^roat  injury  if  tlie  cause  was  pressed  in  the  ab- 
sence of  tlio  ono  of  hU  counsel,  who  had  taken  on  himself  the 
laboring  oar."  See  also  5  Mart.  N.  S.  641.  6  lb.  335.  Here 
the  case  was  tried  and  submitted  to  the  court  a  qud,  on  the  evi- 
dence already  on  file.  No  new  evidence  was  produced  by 
either  party,  except  the  admission  of  a  fact  exhibited  by  the 
record  ;  and  although  this  is  a  case  of  long  standing,  we  think 
the  sickness  of  the  leading  and  principal  counsel  of  the  defen- 
d?mts,  was  a  good  ground  for  a  continuance,  and  that  justice 
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requires  it  should  be  remanded  for  a  new  trial,  in  order  to  af- 
ford the  defendants  an  opportunity  of  being  represented  by- 
counsel  in  the  defence  of  their  rights. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled  and  reversed,  and  that  this  cause 
be  remanded  to  the  lower  court  for  a  new  trial ;  the  appellee 
paying  the  costs  of  this  appeal. 

Sheaf e^  for  the  plaintiff. 

Winter  and  Lavoson^  for  the  appellants. 


lOr    99 
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Where  it  is  shown  that  the  boundary  lines  of  the  land  claimed  by  one  holding  un^ 
der  a  confirmation  by  the  United  States  and  a  survey  made  by  a  government  sur 
veyor,  ^ere  run  as  near  as  possible  to  a  bar,  the  whole  of  which  was  subject  to  bu 
overflowed  at  high  water,  and  the  greater  part  of  it  to  an  annual  overflow,  so  as 
to  include  all  the  high  land  susceptible  of  ownership,  the  proprietor  will  be  enti- 
tled to  the  alluvion,  or  batturc,  subsequently  formed  on  the  site  of  the  bar. 

A  mere  trespasser  cannot  defend  himself^  by  alleging  imperfections  in  the  title  of  a 
plaintiff,  which  is  apparently  good. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson^  J. 

Gaslakd,  J.  The  plaintiff  claims  to  have  possessed  as  owner 
since  the  year  1827,  a  tract  of  land  bounded  by  the  lands  of 
Jesse  Saunders,  by  vacant  land,  and  on  the  front  and  one  side 
by  the  Mississippi  river,  of  a  portion  of  which  he  alleges  that 
Goff,  Salyers  and  Jeter  have  taken  possession,  and^  that  they 
now  hold  it  contrary  to  his  express  wishes  and  wai^ning  to  them. 
He  avers  that  they  are  committing  various  trespasses,  by  cut- 
ting down  and  selling  the  wood  and  timber  thereon.  He  praj'^ 
for  an  injunction  to  prevent  further  trespasses,  and  that  the  de- 
fendants be  ejected  from  the  premises. 

Goff  moved  to  be  allowed  to  sever  from  his  co-defendants  in 
his  defence,  which  was  ordered,  and  he  answered  by  a  general 
denial  of  the  allegations  in  the  petition.  Salyers  never  an- 
swered at  all ;  and  the  suit  as  to  Jeter  was  dismissed  on  the 
motion  of  the  plaintiff. 

The  evidence  shows  that,  in  the  year  1P27,  the  vendor  of  the 
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plaintiff,  claiming  to  have  a  donation  claim  confirmed  by  the 
United  States,  had  it  located  or  surveyed  by  a  deputy  surveyor 
of  the  United  States,  who  swears  that  he  was  authorized  to 
make  it  He  identifies  the  plat  he  then  made.  From  this  plat, 
it  is  shown  that  the  upper  line,  which  is  between  Saunders  and 
the  plaintiff,  commences  on  the  bank  of  the  river ;  the  front 
runs  down  some  distance,  and  in  consequence  of  a  bend  in  the 
river  and  of  its  touching  a  flat  mud  or  sand  bar,  the  line  was 
run  at  right  angles  with  the  river  until  it  went  back  far  enough 
to  clear  the  bar,  when  it  again  runs  down  for  a  front,  until  it 
touches  the  lower  part  of  the  bend  of  the  river  and  the  bar  that 
was  forming.  The  lower  line  then  runs  along  the  edge  of  the 
bar,  as  near  as  practicable,  making  the  river  the  side  line  its 
whole  length ;  thence  the  back  line  runs  north  to  a  comer ;  thence 
east  to  the  point  of  beginning  on  the  bank  of  the  Mississippi. 
The  surveyor  swears  that  at  the  time  of  the  survey,  the  plain- 
tiff was  in  possession  of  the  land ;  but  his  deed  is  not  dated  un- 
til the  year  1828.  He  says,  that  a  part  of  the  front  was  on  the 
bank  of  the  river ;  that  the  balance  was  a  very  low  mud  bar  • 
the  portion  next  to  the  main  land  was  a  very  low  slough ;  that 
liext  to  the  river,  a  little  higher.  This  bar  was  not  included 
in  making  up  the  quantity  of  land  in  the  survey.  The  lower 
side  line  was  run  as  near  to  the  bank  of  the  river  as  the  land 
was  susceptible  of  ownership.  At  the  time  of  making  the  sur- 
vey the  whole  bar  in  front  was  overflowed  every  year,  at  a  very 
moderate  high  water.  It  was  not  considered  land  at  all,  only  a 
bar.  In  making  the  survey  the  lower  side  line  was  not  marked, 
as  the  river  was  considered  the  line.  At  a  low  stage  of  water 
the  distance  from  the  main  land  across  the  bar  to  the  water 
was  nearly  half  a  mile.  There  were  some  ridges  on  the  bar,  or 
places  higher  than  others ;  on  these  there  were  trees — ^small 
cotton  wood  and  willows.  He  says,  that  it  is  not  usual  with 
him  to  include  mud  or  sand  bars  in  his  surveys  of  claiuLS.  Was 
instructed  by  the  Land  Department  not  to  do  so.  He  was  paid 
by  the  United  States  for  making  the  survey  of  the  claim  under 
which  the  plaintiff  holds  possession. 

,  There  was  a  good  deal  of  testimony  taken  both  by  the  plain- 
tiff and  defendant  to  show  what  was  the  state  of  the  bar  on  the 
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front  and  side  of  the  land  in  1827  and  1828,  and  whether  it  was 
snsceptible  of  ownership  then.  It  is  contradictory  in  some  res- 
pects. Nearly  all  the  witnesses  say,  that  there  were  lateral 
ridges  on  the  bar,  higher  than  the  other  parts  of  it,  and  some  of 
them  nearly  as  high  as  the  maia  land.  On  these  were  trees  of 
considerable  size.  But  the  weight  of  the  testimony  is,  that  the 
whole  bar  was  overflowed  at  high  water,  and  much  the  greatest 
portion  every  year.  Since  the  year  1828,  the  bar  has,  from  the 
alluvial  deposites,  rizen  rapidly,  has  extended  itself,  and,  for  a 
considerable  distance  from  the  lines  run  in  1828,  was  as  high 
as  any  part  of  the  land  at  the  time  this  suit  was  conmienced. 
On  the  spot  where  this  bar  formerly  existed,  and  outside  of  the 
lines  run  in  1827,  the  defendants  Goff,  Salyers  and 'Jeter,  estab- 
lished themselves  as  wood  choppers.  One  of  them  in  front  of 
the  tract,  and  the  other  two  on  the  land  on  the  side  of  it.  They 
do  not  pretend  that  they  have  any  pre-emption  right,  or  a  wish 
to  acquire  one ;  but  contend  that  the  possession  of  the  plaintiff 
does  not  rightfully  extend  so  far  as  he  pretends,  and  that  he  can- 
not disturb  them.  He  proves  that  he  has,  long  before  and  sulv 
sequent  to  this  silit,  exercised  various  acts  of  possession  on  the 
Innd  in  the  immediate  vicinity  of  the  cabins  of  the  defendants. 
The  Surveyor  General  of  the  United  States,  in  the  year  1844, 
certifies  that  from  the  public  surveys  on  file  in  his  office,  there  is 
on  the  north  side  of  the  claim  under  which  the  plaintifis  holds  a 
strip  of  vacant  land,  which  toUl  be  surveyed  and  returned  as 
public  land,  it  lying  between  the  line  of  the  tract  claimed  by 
the  plaintiff  and  the  river,  which  land  is  subject  to  entry  by 
pre-emption,  in  the  same  manner  as  other  public  lands.  He  then 
proceeds  to  intimate  a  doubt  whether  or  not  the  plaintiff's  claim 
has  been  properly  located,  and  suggests  a  possibility  that  the 
land  within  the  lines  actually  run,  may  yet  be  returned  as  pub- 
lic land,  and  be  rightfully  subject  to  entry,  for  the  benefit  of  the 
government,  notwithstanding  the  survey  in  1827,  and  the  pos- 
session ever  since. 

The  court  below  was  of  opinion  that  the  plaintiff  had  not 
made  out  his  case,  and  gave  judgment  for  the  *^  drfendants  f 
from  which  the  plaintiff  has  appealed. 

From  the  manner  in  which  the  cause  was  conducted  below, 
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it  is  somewhat  doubtful  whether  or  not  the  case  was  tried  as  to 
the  defendant  Salyers,  although  the  judge  says,  that  the  judg- 
ment is  for  the  '*  defendants."  Goff  answered  separately,  and 
moved  for  an  order  that  in  his  defence  he  might  be  severed  from 
his  co-defendantSy  which  was  entered.  Salyers  never  appear- 
edy  and  a  judgment  by  default  was  entered  against  him ;  and 
the  suit  as  to  Jeter  was  dismissed  by  the  plaintiff.  The  appeal 
was  asked  for  in  open  court,  and  no  one  was  cited.  As  the  ap- 
peal bond  is  given  to  Goff  alone,  we  shall  consider  him  as  the 
only  appellee,  and  leave  the  plaintiff  and  Salyers  to  ascertain 
whether  or  not  the  judgment  below  applied  to  him. 

From  the  testimony  there  cannot  be  a  doubt  that  the  plain- 
tiff, in  the  year  1827,  had  possession  of  a  tract  of  land  surveyed 
by  a  United  States  surveyor,  a  part  of  the  front  of  which,  and 
one  side  line  were  run  very  close  to  the  bar  or  alluvion  then 
forming ;  and  the  main  question  in  the  cause  is,  was  the  land 
on  which  Gk)ff  has  fixed  himself  susceptible  of  ownership  or  oc- 
cupation at  the  time  when  the  lines  of  the  plaintiff  were  run? 
If  it  were  and  the  lines  were  not  extended  so  as  to  include  all 
thf)high  land,  the  plaintiff  cannot  now  claim  the  batture  which 
has  formed  a<^oining  the  main  land.    The  evidence  satisfies  us 
that  the  claim  under  which  the  plaintiff  alleges  possession  was 
located  as  near  to  the  bar  and  alluvion  forming  as  it  could  be. 
The  surveyor  is  positive  in  his  assertion,  that  the  lines  were  so 
run.     He  says  that  the  side  line  was  not  marked  at  all,  as  he 
considered  the  river  the  boundary.     This  being  the  case,  we 
think  the  plaintiff  is  entitled  to  the  possession  of  the  batture 
formed  adjoining  his  land  since  his  survey.     This  case  is  very 
similar  to  that  of  Bonis  et  ah  v.  James  et  al,  decided  in  March 
last.     If  the  United  States  intend  to  disregard  the  location  and 
survey  made  by  their  own  surveyor,  and  enter  into  a  contest 
with  the  plaintiff,  it  is  a  matter  with  which  we  have  nothing  to 
do  now.     The  defendant  has  no  right  to  anticipate  the  result  of 
such  a  contest,  and  take  possession  of  the  land  in  advance ;  nor 
has  he  a  right  to  assume  the  rights  of  the  United  States,  if  any 
they  have,  and  provoke  a  contest  in  their  behalf  for  his  own 
benefit.     The  mere  statement  of  the  Surveyor  General,  that  from 
the  plats  in  his  office  the  land  appears  to  be  vacant,  does  not 
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make  it  so ;  nor  does  his  declaration  that  it  may  hereafter  ap- 
pear that  there  has  been  an  improper  location  of  the  confirmed 
claim,  destroy  it.  We  cannot  countenance  the  idea,  that  be- 
cause a  citizen  has,  or  may  have  a  controversy  with  the  United 
States,  or  another  citizen  actually  or  in  prospective,  in  relation  to 
his  rights  and  title  to  land,^that  this  authorizes  any  oqe  to  take 
possession  of  it,  and  when  sued  for  so  doing,  to  interpose  those 
difficulties,  to  protect  him  from  the  consequences  of  an  opea 
violation  of  the  rights  of  *both  parties. 

We  are  of  opinion  that  the  judgment  in  favor  of  the  defen- 
dant is  erroneous,  and  ought  to  be  reversed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed ;  and  it  is  fiirther  ordered 
and  decreed,  that  the  plaintiflT,  Joseph  Stephenson,  do  recover 
of  the  defendant  Henry  Gofi*,  the  possession  of  the  land  claimed 
in  his  petition,  and  be  quieted  therein ;  the  defendant  paying 
the  costs  in  both  courts. 

Badiffj  for  the  appellant. 

IvoTy  for  the  defendants. 


AzEMA  DuFLAMTiEB,  Tutrix  of  her  Minor  Children  v.  Fb49cis  IX 

Newcomb  and  another. 

Tho  defendant  purchasod  from  the  plaintiff  a  tract  of  land  and  certain  aharee  of 
bank  atock.  The  land,  and  a  number  of  Blaves  on  it  belonging  to  the  plainti^ 
were  mortgaged  to  secure  the  payment  of  the  stock,  on  which  the  latter  had  ob- 
tained a  loan  from  the  bank.  Defendant  agreed,  as  the  price  of  the  property,  in 
addition  to  the  payment  of  a  certain  sum,  to  assume  the  payment  of  the  loan  ob- 
tained by  tiie  plaintiff,  and  to  release  the  mortgage  of  the  bank  on.  plaintiff's 
slaves.  In  an  action  by  plaintiff  on  notes  given  for  a  part  of  the  price,  defen- 
dant claimed  a  diminution  of  the  price,  on  account  of  a  deficiency  in  the  quanti- 
ty of  land  sold  of  more  than  a  twentieth.  Held^  that  if  the  bank  stock  was  of 
any  value  to  the  defendant,  its  value  should  be  deducted  from  the  whole  price  be- 
fore proceeding  to  fix  the  ratio  of  diminution,  and  that  the  value  to  the  plaintiff  of 
the  release  of  the  mortgage,  if  capable  of  being  estimated,  shpuld  be  added  to  the 
price ;  that  the  burden  of  proving  the  value  of  the  stock  to  the  defendant,  was  on 
the  plaintiff;  and  that  the  proof  of  the  value  to  the  plaintiff  of  the  release  of  the 
mortgage,  was  on  the  defendant. 
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Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 
son^  J. 

Gajiland^  J.  This  suit  is  brought  to  recover  the  amount  of 
two  promissory  notes,  each  for  the  sum  of  $1608  33,  with  in- 
terest at  ten  per  cent  per  annum  against  the  drawer,  and  five 
per  cent  per  annum  against  the  endorser,  from  the  4th  of  De- 
cember, 1837,  on  one  note,  and  from  the  4th  day  of  December, 
1838,  pn  the  other.  The  notes  are  drawn  by  Newcomb  and  en- 
dorsed by  Harney,  and  are  secured  by  a  mortgage  on  a  tract  of 
land  and  certain  slaves,  which  mortgage  is  prayed  to  be  made 
executorj''. 

The  defence  is,  that  the  notes  were  given  to  secure  a  part  o€ 
the  price  of  a  tract  of  land  situated  in  East  Beiton  Rouge,  which 
was  sold  at  the  probate  sale  of  the  late  Guy  Duplantier,  de- 
ceased, in  December,  1835,  and  purchased  by  the  defendant 
Newcomb.  The  land  was  sold  as  two  connected  tracts,  one 
having  six  arpents  front  on  the  river  Mississippi,  by  a  depth  of 
forty  arpents,  and  the  other  a  tract  of  an  irregular  form  in  the 
rear,  represented  as  containing  six  hundred  and  twenty-four 
superficial  arpents ;  the  whole  making  eight  hundred  and  sixty- 
four  superficial  arpents.  The  answer  then  proceeds  to  allege 
that  the  said  Guy  Duplantier  never  had,  and  that  his  legal  re- 
presentatives  could  not  sell  that  quantity  of  land.  That  there 
is  a  deficiency  in  the  quantity  of  more  than  one-twentieth,  to  wit» 
of  more  than  one  hundred  arpents  ;  wherefore  the  defendants 
pray  for  a  diminution  in  the  price,  in  the  ratio  of  the  prioe  given, 
which  they  say  amounts  to  a  large  sum,  which  they  are  entitled 
to  have  deducted  from  the  amount  of  the  notes  sued  on. 

The  deficiency  complained  of  is  in  the  lear  tract,  and  is  very 
clearly  made  out  by  the  testimony.  The  court  ordered  a  survey 
to  be  made,  and  instead  of  six  hundred  and  twenty-four  arpents 
of  land,  only  five  hundred  and  eighteen  and  fifly-one  hundredths 
arpents  were  found.  There  is  also  other  evidence  in  the  record^ 
showing  the  deficiency  in  the  quantity.  The  witnesses  state 
that  the  lines  of  the  rear  tract  of  land  are  very  distinctly  marked. 
A  connected  plat  of  this  tract  and  several  others  adjoining  and 
near  to  it,  made  by  Andr^  Lesage,  former  parish  surveyor,  was 
given  in  evidence,  which  also  shows  a  diminution  in  the  quanti- 
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ty  of  the  land.  On  it  the  tract  is  represented  as  containing  five 
hundred  and  eleven  and  ninety-one  hundredths  arpentSj  which  is 
less  than  the  present  parish  surveyor  makes  the  quantity  to  be. 

With  the  tract  of  land  Newcomb  also  purchased  two  hundred 
and  twenty-five  shares  of  stock  in  the  Union  Bankof  Louisiana, 
which  subjected  the  whole  tract  of  land,  with  a  number  of 
slaves  on  it,  to  a  mortgage  of  t22,500,  to  secure  the  payment  of 
the  stock,  and  on  which  Duplantier  had  obtained  a  loan  of 
#10,125,  payable  in  twenty  annual  installments.  This  loan 
which  Newcomb  assumed  to  pay,  and  the  <^4825,  payable  in 
three  installments,  and  an  agreement  to  release  the  mortgage  to 
the  bank  on  the  slaves  belonging  to  Duplantier,  made  up  the 
price  of  the  land  and  stock.  There  is  no  evidence  before  us 
what  was  the  value  of  the  bank  stock  at  the  time  of  the  sale  to 
the  defendant  Newcomb,  nor  how  much  the  plaintifi*  was  bene- 
fitted by  the  release  of  the  mortgage  on  the  slaves. 

The  court  below  decided  that  because  the  defendant  did  not 
prove  what  was  the  value  of  the  bank  stock  at  the  time  of  the 
sale,  no  deduction  should  be  made  for  the  diminution  in  the 
quantity  of  land,  and  gave  judgment  against  the  defendants  in 
solidOf  from  which  Newcomb  only  has  appealed. 

As  to  the  defendant  Newcomb  being  entitled  to  a  diminution 
of  the  price  of  the  land  in  consequence  of  a  deficiency  in  the 
quantity,  we  have  no  doubt ;  but  what  the  standard  of  reduction 
shall  be,  the  record  does  not  enable  us  to  determine.  The  things 
sold  were  a  number  of  arpents  of  land,  and  two  hundred  and 
twenty-five  shares  of  Union  Bank  stock.  The  price  was  the 
assumption  of  a  debt  to  the  bank  for  810,125,  the  sum  of  <^4825 
payable  at  a  future  period,  and  the  obligation  of  releasing  a 
mortgage  on  a  number  of  slaves  in  the  possession  of  the  plain- 
tiff*, which  was  done.  The  bank  stock  and  loan  operated  as  a 
mortgage  on  the  land ;  and,  as  a  general  rule,  this  is  not  consi- 
dered o£  any  advantage,  but  rather  an  (merous  obligation,  and 
the  release  of  the  mortgage  on  the  slaves  in  the  plaintiff' 's  pos- 
session would  also  be  considered, /irtma/acic,  as  a  benefit ;  but 
it  may  be  that  the  bank  stock  was  of  some  value  to  the  defen- 
dant Newcomb,  and  worth  something  independently  of  the  land. 
If  so,  that  much  should  be  deducted  from  the  whole  price,  before 
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proceeding  to  fix  the  ratio  of  diminution.  On  the  other  hand, 
if  the  release  of  the  mortgage  on  the  slaves,  has  been  a  benefit 
to  the  plaintiff*,  then  the  value  of  such  release,  if  it  can  be  esti- 
mated, should  be  added  to  the  price,  and  in  a  measure  offset  the 
value  of  the  bank  stock. 

Some  discussion  took  place  as  to  the  party  upon  whom  the 
burden  was  thrown  of  proving  these  matters.  The  judge  below 
thought  it  devolved  on  the  appellant  entirely.  In  this  he  was 
not  entirely  correct.  We  think  it  devolves  on  the  plaintiff  to 
show  of  what  value  the  stock  was  to  the  defendant  Newcomb, 
independently  of  the  land ;  and  on  the  appellant,  to  show  of  what 
value  the  release  of  the  mortgage  on  the  slaves  was  to  the 
plaintiff.  To  effect  this,  and  thus  ascertain  accurately  from 
what  sum  the  diminution  of  price  is  to  be  made,  it  becomes  ne- 
cessary to  remand  the  cause  to  obtain  further  evidence. 

The  defendant,  Newcomb,  complains  that  there  has  been  an 
erroneous  allowance  of  interest,  and  that  a  sum  of  one  hundred 
and  twenty-five  doUcurs,  endorsed  as  a  credit  on  one  of  the  notes 
has  not  been  deducted  in  the  judgment.  This  is  not  a  matter  of 
much  consequence,  cts  the  cause  must  go  to  the  court  below 
again,  and  the  errors,  if  there  be  any,  can  be  corrected. 

In  the  argument  before  this  court,  the  counsel  for  the  defence 
has  urged  that  Harney,  the  endorser  of  the  notes,  has  been  dis- 
charged from  all  liability  as  such,  in  consequence  of  Madam 
Duplantier  having  postponed,  in  favor  of  the  Union  Bank  of 
Louisiana,  the  mortgage  in  favor  of  the  succession  of  her  late 
husband,  to  secure  the  payment  of  the  notes.  The  first  answer 
to  this  point  is,  that  Harney  is  not  before  us.  It  does  not  ap- 
pear that  he  has  taken  any  appeal,  and  he  has  not  given  any 
bond  or  security.  He  is  not  named  as  an  appellant  in  the  bond 
signed  by  Newcomb  and  his  surety.  Secondly,  admitting  that 
Harney  was  an  appellant,  no  such  defence  as  that  set  up  for 
him,  is  presented  by  his  answer. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  this  case  remanded 
for  a  new  trial,  with  directions  to  the  court  to  conform  in  the 
trial  thereof  to  the  principles  herein  stated,  and  otherwise  pro- 
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oeed  according  to  law;  the  appellee  paying  the  costs  of  the  ap- 
peal. 

Brunot^  for  the  plaintiff. 

T,  G.  Morgan  and  Avery,  for  the  appellant. 
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Insolvent,  v.  Daniel  Holloway. 

According  to  arts.  683,  684  of  the  Code  of  Practice,  privileges  and  special  mortga- 
ges existing  on  property  offered  for  sale  by  sheriffs,  in  favor  of  others  than  the 
seising  creditor  and  which  are  preferred  to  him,  form  a  part  of  the  price  for 
which  it  may  be  sold ;  and  it  cannot  be  sold  onless  something  be  offered  aboTO 
their  amovnt.  The  sheriff  is  required  to  announce  that  the  purchaser  may  re- 
tain out  of  the  price  offered  the  amount  of  such  privileged  debts  and  special 
mortgages.  The  purchaser  is  bound  to  pay  the  previous  incumbrances  as  a  part 
of  the  price.  If  it  turn  out  that  a  special  mortgage  or  privilege,  certified  to  ex- 
ist upon  the  property,  had  been  extinguished,  or  never  attached,  as  where,  in  the 
case  of  a  mortgage  to  secure  against  future  endorsements,  the  endorser  has  never 
been  made  liable  the  owner  himself^  or  his  creditors,  in  case  of  a  surrender,  may 
recover  of  the  purchaser  the  amount  thus  erroneously  estimated  as  a  part  of  the 
price. 

Where  property  is  offered  for  sale  by  a  sherifi^  and  he  does  not  comply  with  the 
law  requiring  him  to  announce  the  privileges  and  special  mortgages  existing  on 
it,  so  as  to  make  it  certain  what  price  the  purchaser  understood  he  was  to  pay,  the 
sale  will  be  null. 

The  plaintiff  appealed  from  a  judgment  of  the  District  Court 
of  East  Feliciana,  Johnson,  J.»  in  favor  of  the  defendant. 

BuLLARD,  J.  The  plaintiff  as  syndic  of  the  creditors  of  Po- 
well alleges  that  the  defendant,  Holloway,  is  indebted  to  tiiem 
in  the  full  sum  of  sixteen  thousand  dollars  ;  that,  in  May,  1840^ 
certain  property  then  belonging  to  Powell,  consisting  of  a  lot 
of  ground  in  Jackson,  a  black  boy  named  Jack,  and  another 
slave  named  Henry,  together  with  the  interest  of  Powell  in 
a  store  then  in  partnership  with  Harris,  was  offered  at  sheriff's 
sale,  in  virtue  of  a  writ  oi  fieri  facias  against  Powell,  at  the 
suit  of  Richardson,  Waterman  and  Wood,  and  that  the  said 
Holloway,  being  the  last  and  highest  bidder,  it  was  acyudicated 
to  him  for  ten  dollars,  at  twelve  months'  credit,  for  which  he 
gave  a  bond  according  to  law.    That  one  of  the  conditions  of 
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the  sale  announced  was,  that  the  purchaser  should  be  bound 
for  the  payment  of  all  mortgages  upon  the  property,  having  pre- 
ference over  the  lien  obtained  by  the  plaintiff  in  execution. 
That  the  certificate  of  mortgages  showed  a  vendor's  privilege 
upon  the  boy  Henry  for  $1,400,  in  favor  of  the  estate  of  Cabar- 
ras,  but  which  had  been  previously  extinguished  by  said  Po- 
well.   That  the  same  certificate  exhibited  a  conventional  mort- 
gskge  given  by  Powell  to  the  same  defendant,  HoUoway,  upon 
said  lot  and  slaves  for  $8,500,  nominally  to  secure  said  Hollo- 
way  against  future  endorsements  for  Powell,  which  mortgage 
was  fraudulently  executed  by  said  Powell  to  cover  his  pro- 
perty from  his  creditors.     That  the  certificate  also  exhibited  a 
judicial  mortgage  in  favor  of  John  C.  Morris  for  $509  82;  one 
in  favor  of  Smith  and  Wright  for  $2  i  2,  and  interest ;  and  a  num- 
ber of  others  not  necessary  to  repeat.    That  all  these  incum- 
brances were  superior  to  that  of  the  seizing  creditors,  and  that 
the  defendant  bound  himself  to  pay  them,  as  a  part  of  the  price. 
He  further  alleges  that  all  said  judicial  mortgages  were  extin- 
guished before  the  sheriff's  sale  by  Powell,  whereby  said  Hol- 
loway  is  liable  to  pay  the   same  amount  to  the  syndic  of  Po- 
well's creditors.    He  further  states  that  at  the  time  ol  and  prior 
to  Powell's  surrender,  the  defendant,  HoUoway,  was  indebted 
to  him  for  sundry  claims  transferred  to  him,  to  wit :  a  note  of 
Gordon  for  $728  72,  with  interest ;   one  note  signed  by  Bow- 
noan  for  $45  99,  and  a  debt  of  $200  due  by  Brian ;  and  some 
others,  which  the  defendant  is  bound  to  refund.    The  prayer 
of  the  petition  is,  that  HoUoway  be  condemned  in  the  sum  of 
$16,000 ;  and  for  general  relief. 

The  defendant  denies  the  right  of  the  plaintiff  to  prosecute 
this  claim.  He  denies  that  he  bought  the  property  according  to 
the  conditions  set  forth  in  the  petition.  He  denies  the  fraud 
alleged,  and  avers  that  there  were  other  mortgages  on  the  pro- 
perty not  set  forth  in  the  certificate  of  mortgages,  to  wit ;  one 
in  favor  of  the  Bank  of  Louisiana  for  $1400 ;  and  others.  He 
denies  any  indebtedness  on  account  of  the  alleged  transfer  of 
debts,  and  generally  all  the  allegations  not  expressly  admitted. 

The  sherifi^s  return  upon  the  fieri  facias  in  the  case  of  Rich- 
ardson  et  at,  v.  Powell^  shows  that  the  town  lot,  the  two  slaves, 
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and  the  interest  of  Powell  in  the  store,  were  appraised  at 
$8,600  ;  that  no  bid  being  made  for  two-thirds  of  the  appraised 
value,  it  was  advertised  to  be  sold  on  a  year's  credit ;  and  the 
sheriff  certifies  that  having  announced  to  the  bystanders  the 
terms  of  sale  as  being  on  a  credit  of  twelve  months,  with  a  good 
and  sufficient  surety  and  mortgage,  and  that  the  property  was 
sold  subject  to  the  payment  of  all  mortgages  thereon  having  pre- 
ference of  this  case,  the  same  was  adjudged  to  Daniel  HoUoway 
for  ten  dollars,  for  which  he  gave  a  bond. , 

The  certificate  of  mortgages,  which  was  read  by  the  sheriff 
at  the  sale,  shows,  in  substance,  the  mortgages  as  alleged  in  the 
petition,  and  particularly  a  conventional  one  in  favor  of  Hollo- 
way  himself,  for  $8,500,  to  save  him  from  loss  or  damage  in 
having  engaged  to  endorse  notes  for  said  Powell,  in  such  sums 
as  may  be  required  in  the  settlement  with  his  creditors,  and  a 
vendor's  privilege  on  one  of  the  slaves  fpr  $1,400  in  favor  of 
Cabarras. 

The  parol  evidence  shows  that  the  debt  apparently  due  the 
estate  of  Cabarras,  according  to  the  certificate  of  mortgages, 
had  been  paid  before  the  sheriff's  sale.  It  is  further  shown 
that  the  interest  of  Powell  in  the  store  was  worth  about  $3,000; 
that  Powell  received,  in  April,  1837,  of  Hermann,  Briggs  &  Co., 
$2,222  48,  the  proceeds  of  thirty-five  bales  of  cotton  shipped 
by  HoUoway,  and  that  Powell  was  treated  by  that  house  as 
the  accredited  agent  of  HoUoway. 

Powell  himself  testifies  that  he  transferred  several  notes, 
and  other  evidences  of  debt  to  HoUoway,  but  that  it  was  to  re- 
pay him  a  loan  of  upwards  of  two  thousand  dollars,  that  he 
released  Powell  on  account  of  such  transfer,  in  1844,  and  that 
Gordon's  note  was  transferred  in  1840.  It  is  further  shown 
that  HoUoway  paid  the  other  partner  for  his  share  of  the  stock 
of  goods,  $3,500.  The  record  shows  a  judgment  against  HoUo- 
way, upon  a  note  of  Powell's  for  $800,  endorsed  by  him  in  1840. 
It  is  not  clearly  shown  that  HoUoway  has  paid  any  thing  as  en- 
dorser, the  reimbursement  of  which  was  secured  by  the  mort- 
gage in  his  favor.  The  plea  of  prescription  cannot  avail  the 
defendant.  Although  it  is  alleged  that  the  mortgage  to  HoUo- 
way was  given  in  fraud,  yet  the  action  is  not  a  revocatory  one. 
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The  plaintiff  does  not  seek  to  annul  the  sale  on  the  ground^;of 
fraud.  On  the  contrary,  by  claiming  the  price  for  the  benefit 
of  Powell's  creditors,  he  affirms  the  sale ;  but  alleges  that  the 
mortgage  to  secure  Holloway  can  have  no  effect,  because  no* 
thing  was  ever  paid  by  him  as  endorser  under  that  contract. 

According  to  articles  683  and  684  of  the  Code  of  Practice, 
the  privileges  and  special  mortgages  on  property,  offered  for  sale 
by  sheriffs,  in  favor  of  other  persons  than  the  seizing  creditor 
and  which  are  preferred  to  him,  form  essentially  a  part  of  the 
price  for  which  it  may  be  sold  ;  and  it  cannot  be  sold,  unless 
something  be  offered  over  and  above  their  amount.  The  sheriff 
is  required  to  announce  that  the  purchaser  may  retain  out  of 
the  price  offered  such  amount  of  privileged  debts  and  special 
mortgages.  The  purchaser  then  becomes  bound  to  pay  such 
previous  incumbrances  as  a  part  of  the  price.  In  such  a  case  if 
it  should  turn  out  that  a  special  mortgage  or  privilege  should 
be  certified  to  exist  upon  the  property,  which,  in  fact,  had  been 
extinguished,  or  which  had  never  attached,  as  in  the  case  of  a 
mortgage  to  secure  future  engagements  as  endorser,  the  owner 
himself,  we  do  not  doubt,  or  his  creditors  in  the  case  of  a  surren- 
der, might  recover  of  the  purchaser  the  amount  thus  erroneously 
adopted  and  estimated  as  a  part  of  the  price.  Equity  forbids 
that  the  purchaser  should  take  the  property  without  playing  the 
price. 

But  in  the  present  case,  the  sheriff  did  not  comply  with  the 
law  in  such  a  way  as  to  make  it  certcdn  what  price  the  purcha- 
ser understood  he  was  to  pay.  All  mortgages,  whether  special, 
general  or  judicial,  were  stated  in  his  return,  to  be  paid.  The 
stock  of  goods  was  not  susceptib^le  of  mortgage,  and  it  is  not 
certified  that  any  privilege  existed  upon  them,  having  a  prefe- 
rence over  the  plaintiffs  in  the  execution.  There  was,  therefore, 
no  sale,  because  there  was  no  definite  price,  and  because  it  does 
not  appear  that  the  bid  was  something  over  and  above  the 
amount  of  the  special  prior  mortgages. 

But  it  does  not  follow  that  the  creditors  of  Powell  are  without 
remedy,  and  that  the  defendant  can  retain  the  property  without 
paying  for  it,  or  for  the  ten  dollars  already  paid.  There  having 
been  no  sale,  the  property  remained  that  of  Powell,  and  pas- 
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sed  to  his  creditors  by  the  surrender.*  We  have  considered 
whether  under  the  prayer  for  general  relief  we  could  proceed 
to  decree  in  favor  of  the  plaintiff,  according  to  this  view  of  the 
rights  of  the  parties.  We  have  concluded  that  we  may  well  do  so 
under  the  pleadings,  more  especially  as  the  defendant  himself 
contends  that  there  was  no  sale  which  bound  him  to  pay  the  out- . 
standing  mortgages. 

According  to  the  evidence  before  us,  we  think  the  defendant 
ought  to  surrender  the  town  lot  and  the  two  slaves  for  the  be- 
nefit *of  the  creditors  of  Powell,  and  to  account  for  the  stock  of 
goods  valued  at  $3,000.  But  he  is  entitled  to  credit  for  any 
sums  paid  out  of  his  own  funds  for  the  benefit  of  Powell,  owing 
before  his  surrender.  The  evidence  leaves  it  doubtful  whe- 
ther the  defendant  was  indebted  to  Powell  for  notes  transferred 
to  him  before  the  surrender,  and  whether  HoUoway  had  loaned 
him  any  money  as  alleged,  and  how  far  the  sum  of  <^2,222,  re- 
ceived by  Powell  of  Hermann,  Briggs  &  Co.,  as  the  agent  of 
Holloway,  has  been  accounted  for.  We  cannot  abjudicate 
finally  upon  these  points.  They  must  be  left  open  for  further 
investigation* 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  adjudged  and  de- 
creed that  the  defendant  surrender  to  the  plaintiff,  as  syndic  of 
the  creditors  of  Powell,  the  lot  of  ground  and  two  slaves  men- 
tioned in  thepetition,  and  that  he  account  for  the  stock  of  goods 
at  the  rate  of  $3^000,  to  be  credited  with  such  sums  as  he  may 
show  to  the  satisfaction  of  the  District  Court  that  he  had  paid 
for  the  said  Powell,  which  were  owing  before  his  surrender,  and 
on  a  full  settlement  of  accounts  between  them  previous  to  that 
time ;  and  it  is  further  ordered  that,  for  the  purpose  of  this  set- 
tlement and  allowance,  the  case  be  remanded  for  further  pro-' 
ceedings  according  to  law ;  and  that  the  defendant  pay  the  costs 
of  the  appeal. 

Lyons  and  Andrews^  for  the  appellant. 

A.  M.  Dutrn  And  Merrickf  for  the  defendant. 

*  The  sale  under  the>S./B.  o£  Richardwn  ei  al,  was  made  on  the  25th  of  May, 
1840 ;  the  surrender  of  Powell  was  accepted  by  the  judge,  39th  July  following. 
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Benjamin  Collins,  Under-Tutor  of  William  Packie  and  another, 
Minors,  t;.  Brisbane  Marshall,  Tutor  of  said  Minors. 

■ 

The  first  section  of  the  act  of  Congress  of  19th  August,  1841,.  establishing  a  uni. 
form  system  of  bankruptcy,  having  declared  that  the  benefit  of  the  act  shall  not 
be  extended  to  anj  one  owing  debts  in  consequence  of  a  defalcation  as  a  guar- 
dian, a  tutor,  against  whom  a  judgment  has  been  rendered  for  an  amount  due  to 
the  minors  under  his  care,  and  who  subsequently  applied  to  be  declared  a  bank- 
rupt  and  was  discharged  as  such,  not  being  protected  bj  the  proceedings  in 
bankruptcy,  may  afterwards  appeal  from  the  judgment  rendered  against  him. 
Bis  assignee  should  not  be  made  a  party  to  the  appeal. 

Appeal  from  the  Court  of  Probates  of  West  Feliciana, 
Weems,  J. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  ob- 
tained against  him  as  tutor,  by  the  under-tutor  of  his  minors,  o|x 
the  1st  of  July,  1842 ;  he  applied  for  the  benefit  of  the  bank- 
rupt law  of  the  United  States  on  the  29th  of  August  of  the  same 
year,  and,  on  the  luth  of  October,  White  was  appointed  his 
assignee  ;  he  was  discharged  on  the  31st  of  January,  1843,  and 
took  the  present  appeal  on  the  20th  of  June  following. 

The  appellee  prayed  for  the  dismissal  of  the  appeal,  on  the 
ground  that  all  the  rights  of  the  appellant  having  passed  to  his 
assignee,  the  appeal  was  improperly  taken  by  the  bankrupt. 
The  cause  was  continued,  and  the  assignee  was  made  a  party, 
on  the  20th  of  January,  1845. 

It  appears  to  us  that  the  appeal  ought  not  to  be  dismissed.  It 
is  true  the  appellant  sought  the  relief  of  the  bankrupt  law  of 
the  United  States,  and  obtained  it  generally.  But  the  first  sec- 
tion of  that  law  expressly  provides  that  noguardiattinAehtedto 
his  minor  shall  have  the  benefit  of  the  act.  It  is  useless  to  ex- 
amine whether  the  guardian  can,  or  cannot  be  relieved  from 
other  claims  than  those  of  his  ward. 

Of  these  it  is  clear  he  cannot.  The  appellant,  therefore,  not 
not  being  protected  by  the  proceedings  in  the  court  of  the  Uni- 
ted States,  and  remaining  liable  under  a  judgment  of  a  court  of 
this  State,  pronounced  against  him  in  his  capacity  of  guardian, 
must  be  allowed  to  test  the  correctness  of  that  judgment  in  this 
court ;  and,  consequently,  was  not  deprived  of  an  appeal  by  the 
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proceedings  in  bankruptcy.     His  assignee  was  improperly  made 
a  party  in  this  court. 

On  the  merits,  the  error  complained  of  by  the  appellant  is 
one  of  calculation  only.  He  shows  that  the  Court  of  Probates 
erred  in  charging  him  with  interest  or  the  balance  of  the  ac- 
count which  he  rendered,  and  which  that  court  admitted  to  bo 
correct.  Thus,  although  it  appears  by  the  said  account  that 
the  defendant  and  appellant  charged  himself  with  interest 
therein,  on  the  sum  of  «4,807  72,  from  the  15th  of  April,  1839, 
to  1st  of  April,  1842,  the  court  in  its  judgment  erroneously 
charges  him  with  interest  from  the  first  date,  to  wit,  15th  of 
April,  1839,  until  paid. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the 
Court  of  Probates  be  annulled  and  reversed  ;  and  it  is  ordered 
and  decreed  that  the  accounts  of  the  appellant  be  homologated, 
and  that  he  be  dismissed  from  his  tutorship,  and  that  the  minors 
have  judgment  against  him  for  the  sum  of  four  thousand  eight 
hundred  and  seven  dollars  and  seventy-two  cents,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from  the  first  day 
of  April,  A.  D.  1842,  until  paid ;  that  the  costs  be  borne  by  them 
in  both  courts ;  and  that  they  have  a  lien  and  privilege  on  the 
real  property  and  slaves  of  the  defendant  from  the  time  of  his 
appointment ;  that  Ann  Reid,  the  mother  of  said  minora;,  be  ap- 
pointed their  natural  tutrix,  and  Benjamin  Collins  their  under- 
tutor,  be  discharged,  and  a  new  under-tutor  appointed. 

Ratliff  and  DoUoHj  for  the  plaintiff. 

Haralson^  for  the  appellant. 


Joachim  Kohn  and  John  P.  Miller,  Syndics  of  the  creditors  of 
said  Miller,  an  Insolvent,  and  Horace  C.  Cammack,  Assignee 
of  Kohn,  Daran  &  Company,  bankrupts  v.  Charles  Btrne. 

Where  Kji.fa.  and  tho  sheriflTs  return  are  produced  aa  evidence  of  a  judicial  nale, 

without  opposition,  it  will  be  sufficient  to  prove  the  sale. 
Property  claimed  by  a  plaintiff  cannot  be  alienated  pending  the  actiou,   so  as  to 

prejudice  his  rights.    If  judgment  be  rendered  in  his  favor,  the  sale  will  be  con^ 
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Bidered  as  the  sale  of  another^s  property,  and  will  not  prevent   his  being  put  in 
possession  by  virtue  of  the  judgment.    C.  C.  2428, 

ft 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Lockett  and  Micou^  for  the  plaintiffs. 

A.  Henneriy  for  the  appellant. 

Martin,  J.  Charles  Byrne,  the  plaintiffs'  lessee,  being  sued 
on  his  lease,  applied  to  the  District  Court  of  the  United  States 
for  the  benefit  of  the  bankrupt  law  of  Congress.  His  assignee 
was  made  a  party  to  the  suit,  and  the  plaintiffs  had  judgment. 
Emerson  having,  during  the  pendency  of  the  proceedings,  ac- 
quired Byrne's  interest  in  the  lease,  with  notice  of  the  proceed- 
ings, the  court  ordered  that  the  judgment  obtained  against 
Byrne's  assignee  be  executed  on  the  premises  leased,  in  the  pos- 
session of  Emerson.     From  this  judgment  he  has  appealed. 

His  counsel  has  not  contested  the  correctness  of  the  judg- 
ment against  Byrne's  assignee,  but  has  contented  himself  with 
urging  that  the  plaintiffs  have  not  made  out  by  legal  evidence 
a  case  against  him,  and  ought  to  have  been  non  suited. 

The^.  fa,  issued  by  the  Court  of  Probates,  and  the  sheriff ^s 
return  thereon,  are  said  to  form  all  the  evidence  of  the  purchase. 
That  no  judgment  authorizing  the  issuing  of  the^.  fa.  is  produ- 
ced. That  the  sheriff's  return  forms  evidence  against  the  par- 
ties thereto ;  that  as  to  others,  it  is  res  inter  alios  acta.  That  the 
return  does  not  show  that  any  title  was  ever  made  to  the  de- 
fendant. Farther,  the  defendant  denied  all  the  plaintiffs'  alle- 
gations, admitting,  however,  that  he  is  in  possession  of  the  pre- 
mises, not  in  his  own  right,  but  in  that  of  his  sister.  It  does 
not  appear  to  us  that  the  court  erred.  There  was  no  bill  of  ex- 
ceptions to  the  introduction  of  the  fi.  fa.  or  the  sheriff^s  re- 
turn. They  proved  rem  ipsam,  to  wit ,  the  sale,  under  a  judg- 
ment, to  Emerson.  The  judgment  itself  might  be  necessary  to 
establish  the  effect  of  the  sale ;  but  being  anterior  thereto,  could 
not  establish  the  sale  itself,  which  the  judge  concluded  was 
sufficiently  proved.  Emerson's  answer  admits  that  he  is  in 
possession  of  the  premises,  but  contends  that  the  right  thereto 
is  in  his  sister.  The  latter  allegation  is  contradicted  by  the  Ji. 
fa.  and  sheriff's  return  on  the  original  writ^  to  the  reading  of 
which  no  opposition  was  made.     The  judgment  against  Emer- 
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son  is  only  that  the  plaintiffs  may  exact  that  which  they  have 
obtained  against  Byrne,  their  lessee,  and  Emerson's  vendor,  by 
availing  themselves  of  the  lessor's  privilege  on  the  premises. 
There  is  nothing  personal  to  Emerson.  If  he  be  not  the  propri- 
etor, he  has  no  interest  in  preventing  the  plaintiffs  from  availing 
themselves  of  their  privilege  on  the  premises. 

It  was,  perhaps,  unnecessary  for  the  plaintiffs  to  make  Emer- 
son a  party  to  the  suit.  The  Civil  Code,  art.  2428,  provides,  that 
"  the  thing  claimed  as  the  property  of  the  claimant,  cannot  be 
alienated  pending  the  action,  so  as  to  prejudice  his  right.  If 
judgment  be  rendered  for  him,  the  sale  is  considered  as  a  sale  of 
another's  property,  and  does  not  prevent  him  from  being  put 
in  possession  by  virtue  of  such  judgment."  See  the  case  of 
Longy,  French^  13  La.  p.  261. 

Judgment  affirmed. 


EvARisTE  Blanc  v.  Thomas  Banks. 

One  discharged  as  a  bankrupt  under  the  act  of  Congress  of  19  August,  1841,  who 
subsequently  promises  to  pay  a  debt  from  which  he  was  released  by  the  bankrupt 
proceedings,  will  be  liable  on  his  promise. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Lockett  and  itficou^for  the  plaintiff. 

CoheUf  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
which  the  plaintiff  has  recovered  for  a  quantity  of  bricks  and 
sand  delivered  to  him.  The  claim  was  resisted  on  the  plea  that 
the  defendant  had  been  discharged  of  all  his  debts  as  a  certifi- 
cated bankrupt,  by  the  District  Court  of  the  United  States.  The 
plaintiff,  however,  has  contended,  that  part  of  the  bricks  and 
sand  were  delivered  while  the  proceedings  in  bankruptcy  were 
going  on  and  since. 

The  first  judge  was  of  opinion  that  the  defendant  has,  since 
he  obtained  his  certificate,  promised  to  pay  the  debt,  and  that 
although  the  evidence  of  such  a  promise  ought  to  be  received 
with  great  caution,  as  it  appears  that  part  of  the  brick  and  sand 
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only  was  delivered  before  the  beginning  'of  the  proceedings  in 
bankruptcj^  and  the  plaintiff's  claim  therefor  does  not  ap- 
pear to  have  been  put  on  the  defendant's  bilan,  the  presump- 
tion is  very  strong  that  he  meant  not  to  avail  himself  of  the 
bankruptcy  to  avoid  the  payment  for  the  bricks  and  sand  deliv- 
ered, while  his  intention  was  to  continue  to  be  furnished  with 
these  articles  by  the  plaintiff,  and  the  promise  to  pay  was  re- 
peated a  second  time  at  some  interval  from  the  first,  and  both 
made  after  the  certificate  was  obtained. 

It  is  true,  the  promise  to  pay  was  accompanied  with  a  decla- 
ration that  he  had  no  money  then,  but  would  pay  as  soon  as  he 
had  some.  It  was  urged,  that  there  was  no  evidence  of  the  de- 
fendant having  obtained  money  since.  But  the  judge  was  of 
opinion  that  the  expression  used  by  the  defendant  did  not  make 
his  promise  to  pay  depend  on  his  ability,  but  amounted  only  to 
the  usual  put-off,  used  by  debtors  every  day.  This,  perhaps, 
would  be  incorrect,  if  the  sum  promised  to  be  paid  was  not  due 
for  bricks  and   sand  received  partly  by  the  defendant  after  his 

discharge. 

Judgment  affirmed. 


John  Brown  t;.  Gideon  C.  Forsyth. 

\^  fi64|  Where  a  rule  of  court  requires,  that  tlie  subpcena  for  a  witness  shall  be  given  to  the 
sheriff,  at  the  latest,  on  the  day  preceding  that  on  which  the  case  is  fixed  for  triat; 
a  party  will  not  be  entitled  to  a  continuance  on  account  of  the  absence  of  a  wit- 
ness,  for  whom  a  subpoona  was  not  delivered  to  the  sheriff  in  compliance  with 
the  rule. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
an^ J. 

Durante  for  the  plaintiff. 

Rawle^  for  the  appellant. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  by 
which  he  is  condemned  to  pay  the  sum  of  three  hundred  and 
two  dollars,  a  balance  claimed  of  him  by  the  plaintiff  as  due 
for  one  year's  services  as  overseer,  laborer  and  superintendent 
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on  a  plantation  on  Red  River,  the  whole  amounting  to  $360, 
subject  to  a  credit  of  $58,  allowed  in  the  petition. 

The  evidence  establishes  that  on  the  2d  of  March,  1839,  the 
defendant  gave  the  plaintiff  a  written  authorization  to  go  to 
the  plantation  of  the  late  Wm.  Foster,  near  Natchitoches,  to 
manage  it  to  the  best  of  his  abilities,  under  the  advice  and  di- 
rection of  one  Green,  who  lived  near  the  place.  The  agree- 
ment recites  in  what  the  plaintiff's  labor  on  said  plantation  is 
to  consist,  in  consideration  of  which  the  defendant  agrees  to 
pay  him  at  the  rate  of  thirty  dollars  per  month,  and  to  furnish 
him  with  wholesome  food,  such  as  is  used  on  ordinary  planta- 
tions by  overseers. 

The  parol  evidence  taken  on  the  trial  proves  that  the  defend- 
ant, on  a  certain  occasion  and  at  divers  other  times,  expressed 
himself  satisfied  with  the  manner  in  which  the  plaintiff  had 
conducted  himself.  The  plaintiff  claimed  wages  for  one  year, 
and  the  defendant  admitted  that  he  had  been  on  the  plantation 
one  year.  Another  witness,  Green,  proves  the  arrival  of  the 
plaintiff  on  the  plantation,  with  a  letter  from  the  defendant ; 
this  witness  states,  that  the  plaintiff  was  to  manage  the  plan^ 
ing  under  witness'  direction ;  that  he  did  not  work  as  di- 
rected by  him ;  that  he  occasionally  worked  in  the  field  and 
garden,  and  that  his  services  on  the  place  were  of  some  value. 
He  further  states  that  he  knows  nothing  against  the  plaintiff's 
character,  except  his  stubborness  in  not  following  his  direc- 
tions, &c. 

This  case  presents  a  mere  question  of  fact ;  and  although 
the  evidence  shews  a  certain  disregard  on  the  part  of  the  plain- 
tiff of  the  directions  of  the  person  under  whom  he  was  to  la- 
bor on  the  plantation,  it  is  clear  that  as  the  defendant  was  sat- 
isfied with  the  manner  in  which  the  plaintiff  conducted  him- 
self during  one  year  on  the  place,  he  should  pay  him  the  amount 
of  his  wages. 

With  regard  to  the  bill  of  exceptions  taken  to  the  refusal  of 
the  court  a  quA  to  grant  the  defendant  a  continuance,  on  ac- 
count of  the  absence  of  a  witness,  we  think  the  court  did  not 
err.  It  appears  that  the  defendant  had  not  conformed  to  a  rule 
of  the  lower  court,  requiring  that  the  absence  of  a  witness 
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should  not  be  a  cause  for  putting  off  a  trial  unless  the  summons 
for  such  witness  be  given  to  the  sheriff  at  least  on  the  day  pre- 
ceding that  on  which  the  cause  is  fixed  for  trial.  This  the  de- 
fendant had  not  done,  and  his  affidavit  does  not  show  the  degree 
of  diligence  required  by  law  in  such  cases.  He  does  not  show 
that  he  took  any  steps  to  discover  the  residence  of  his  witness ; 
and  it  was  his  duty  to  have  put  the  summons  into  the  hands  of 
the  sheriff,  in  order  to  procure  the  attendance  of  the  witness. 

Judgment  affirmed. 


Succession  op  Antoine  Peytavin. 

Tlie  notification  of  the  filing  of  the  account  and  tableau  of  distribution  of  an  ezecu- 

lOr  11^1  tor,  operates  as  a  citation  to  all  persons  concerned,  creditors  as  well  as  legatees; 

113_  42'  I  ^^^  ^^^  homologatint)  of  the  account  and  tableau,  bars  all  further  enquiry  as  to 

all  matters  included  therein. 

Parol  evidence  is  inadmissible  to  support  a   claim  for  conventional  interest    The 

proof  must  be  in  writing. 

Appeal  from  the  Court  of  Probates  of  Ascension*  Duffel,  J. 

/.  Seghers  and  Bernard,  for  the  appellant. 

C  A,  Johnson  and  Connely,  contrci. 

Marian,  J.     In  the  <'iccount  of  the  exeputors,  filed  on  the  9th 
May,  1837,  Mrs.  Bernard  was  placed  as  a  creditor  for  five  thou- 
sand five  hundred  dollars,  subject  to  a  deduction  of  fifteen  hun- 
dred dollars,  paid  in  1834.     She  made  no  opposition,  and  the 
executors  were  authorized  to  make  payment  accordingly.     In 
1843,  at  the  suit  of  the  legatees,  the  executors  filed  an  account 
of  the  monies  in  their  hands  after  the  payment  authorized  in 
1837,  and  Mrs.  Bernard  was  placed  as  a  creditor  for  an  addi- 
tional  sum   of  sixteen  hundreyd  and  twenty-eight  dollars  and 
nineteen  cents,  claimed  as  omitted  through  error  in  the  first 
account,  it  being  alleged  that  a  payment  of  fifteen  hundred 
dollars  by  the  testator  had  been  applied  to  the  capital  instead  of 
to  the  interest.   The  legatees  resisted  her  demand  on  the  grounds : 
1st,  that  it  was  not  legal;  2dly,  that  she  had  not  presented  it 
before,  and  had  not  opposed  the  homologation  of  the  first  ac- 


ts.*.:: 
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count  of  the  executors  and  the  tableau  made  accordingly,  and 
they  pleaded  the  homologation  of  it  as  res  judicata.  By  consent 
of  counsel  the  opposition  to  her  claim  was  reserved  for  future 
adjudication.  As  she  did  not  produce  the  written  evidence  of 
a  promise  to  pay  conventional  interest,  testimony  was  received, 
and  the  case  submitted  to  the  Court  of  Probates  without 
argument. 

The  court  sustained  the  plea  of  res  judicata^  and  Mrs.  Bernard 
appealed.    It  does  not  appear  to  us  that  the  court  erred. 

In  the  settlement  of  successions  a  amcurso  takes  place  among 
the  creditors  and  legatees.  All  claims  must  be  presented  to  the 
executor,  administrator  or  curator,  before  being  acted  upon  by 
the  court.  As  the  legatees  have  a  right  to  the  residue  after 
the  creditors  are  paid,  they  have  a  right  to  contest  the  debts, 
and  these  must  be  settled  contradictorily  with  them.  The  no- 
tification of  the  filing  of  the  tableau  operates  as  a  citation  to 
all  persons  concerned  therein,  creditors  as  well  as  legatees ;  and 
the  homologation  of  the  executors'  account  and  tableau,  bars 
all  further  enquiries  as  to  all  matter9  included  in  the  account. 
No  parol  testimony  can  be  received  in  support  of  a  claim  for 
the  payment  of  conventional  interest.  It  is  of  the  essence  of 
legal  evidence  in  support  of  it,  that  it  be  written. 

Judgment  affirmed. 


\ 


Henry  B.  Driggs  v,  Charles  Morgan. 


lOr  119 
47  714 

lOr  119 
€1001064 

A  reconyentional  demand  hiterrapts  preflcription ;  and  the  interruption  neceosarily      ~ioP"Tl9 
continues  until  the  termination  of  the  action.  }^^     ^^ 

A  citation  headed  as  issued  from  **  the  District  Court  of  the  Fourth  Judicial  District 
for  the  parish  of  P.  C."  reciting  that  tlic  action  is  pending  before  the  said  District 
Court,  witnessed  bj  the  judge,  and  signed  by  the  clerk  of  that  District  Court, 
and  requiring  the  defendant  to  file  his  answer  **  in  the  office  of  the  clerk  of  the 
court  of  the  parish  first  aforesaid,  at  the  court  house,"  &o.  is  sufficient  Per 
Curiam :  The  defendant  could  not  be  mistaken  as  to  the  court  before  which  he 
was  called  on  to  answer. 

Though  a  writ  of  arrest  may  have  been  illegally  obtained,  the  clerk  who  issued  it^ 
and  the  sheriff  who  executed  it  in  obedience  to  the  mandates  of  a  competent  tri- 
bunal, cannot  be  viewed  as  co-trespassers  with  the  plaintiff  in  the  suit,  who  alone 
is  responsible  for  the  consequences  of  the  proceeding. 
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Where  tho  affidavit  of  a  party,  stating  tlie  facts  which  he  intends  to  eetablish  by  a 
witness,  is  offered  to  obtain  a  continuance  on  account  of  the  absence  of  the  lattef, 
and  his  opponent,  for  the  purpose  of  trying  the  case,  admits  that  the  witness,  if 
present,  would  swear  to  the  facts  stated  in  the  affidavit,  and  the  case  is  aflcrwards 
continued  on  other  grounds,  the  affidavit  and  admission  cannot  bo  used  at  any  sub- 
sequent term. 

In  an  action  for  damages  for  a  malicious  arrest,  evidence  is  admissible  to  prove  the 
condition  of  the  apartment  in  the  jail  in  which  plaintiff*  was  confined. 

Where  one  sued  for  damages  for  a  malicious   arrest,  is  not  shovm  to  have  acted 
through  malice,  but  to  have  had  reasonable  grounds  to  believe  that  he  would  suc- 
ceed in  his  action,  and  no  attempt  was  made  to  disprove  the  affidavit  upon  which 
the  Qxrest  was  obtained,  the  case   will  be   remanded  for  a  new  trial,  where  the 
damages  allowed  by  the  jury  appear  excessive. 

Appeal  from  the  District  Court  of  Point  Couple,  Nicholls^  J. 

Simon,  J.  This  action  was  instituted  some  time  after  the  re- 
turn of  the  mandate  of  this  court  to  the  court  a  quA  for  execu- 
tion in  the  case  of  Morgan  v.  Driggs  et  ah  (17  La.  176,)  and  has 
for  its  object  to  recover  of  the  defendant  the  same  damages  as 
were  the  subject  of  the  plaintiff's  reconventional  demand  in 
that  suit. 

It  is  first  proper  to  notice,  however,  that  the  present  action, 
originally  based  upon  three  distinct  alleged  causes  of  action,  to 
wit:  1st,  the  wrongful  suing  out  of  a  writ  of  injunction;  2d, 
the  illegal  arrest  and  imprisonment  of  the  present  plaintiff, 
then  the  defendant  in  the  said  suit ;  and  3d,  the  wrong- 
ful and  illegal  suing  out  of  a  writ  of  sequestration,  wais  tried 
below,  and  is  now  limited  to  the  cause  of  action  growing  out  of 
the  arrest  and  imprisonment  of  the  plaintiff  at  the  suit  of  the 
defendant,  for  which  said  plaintiff,  having  discontinued  his  de- 
mand for  damages  claimed  for  the  wrongful  issuing  out  of  the 
injunction  and  sequestration,  claims  in  his  petition  a  sum  of  five 
thousand  dollars  as  damages. 

The  grounds  set  up  by  the  plaintiflT  in  his  petition  with  regard 
to  the  cause  of  action  upon  which  he  relies,  consist  in  the  fol- 
lowing allegations :  that  whilst  a  suit,  instituted  by  the  de- 
fendant, Morgan,  for  the  possession  of  a  certain  tract  of  land 
(see  15  La.  453),  was  pending  against  the  petitioner,  said  Mor- 
gan instituted  another  action  against  him,  claiming  the  posses- 
sion of  the  same  property  described  in  the  first  suit,  but  extend- 
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ing  his  pretensions  to  a  larger  quantity  of  land ;  that  without 
the  shadow  of  right*  but  with  the  sole  view  of  injuring  and  har- 
rassing  the  petitioner,  said  Morgan  claimed  from  him  the  sum  of 
•2000  for  alleged  tortious  acts  on  hi»  part,  falsely  stating  in  his 
petition,  that  the  petitioner-  was  about  to  remove  from  the  State, 
without  leaving  property  to  satisfy  his  claim,  and  praying  that 
an  order  of  arrest  might  be  issued  against  him,  &c. ;  that,  ac- 
cording  to  said  Morgan's  demand,  the  petitioner  w€ls  illegally 
arrested  on  his  land,  and  conunitted  to  the  parish  jail,  on  or 
about  the  6th  of  April,  1838,  where  he  was  confined  until  the 
11th  day  of  the  same  month.  He  further  states  that  he  w£is,  at 
the  time  of  his  imprisonment,  laboring  under  a  severe  chronic 
disease,  and  that  his  sufferings  were  greatly  increased  by  his 
unjust  confinement,  and  for  a  long  time  afterwards.  That  these 
odious  proceedings  on  the  part  of  said  Morgan,  were  prompted 
by  a  feeling  of  malice  and  revenge  ageAnst  the  petitioner,  and  witli 
a  desire  to  persecute  and  annoy  him^Sind  not  in  the  expectation  of 
establishing  any  just  claim*  against  him ;  and  that,  in  conse- 
quence of  the  privation  of  his  liberty,  of  the  loss  of  time,  and 
of  his  rights  as  a  free  citizen,  he  has  suffered  damages  to  the 
amount  of  85000,  for  which  he  prays  judgment  against  the  de- 
fendant* 

The  defendant  was  cited  to  appear  before  the  court  a  quA^ 
but,  owing  to  some  alleged  defect  in  the  citation,  the  same  was 
excepted  to  by  him,  whereupon  another  citation  having  been 
issued,  the  defendant  filed  a  peremptory  exception  to  the  plain- 
tiff^s  action,  founded  upon  a  plea  of  prescription.  The  plea  was 
overruled  by  the  inferior  court,  and  the  case  was  fixed  for  trial, 
when,  on  the  day  fiLxed,  the  defendant  filed  a  written  motion  to 
dismiss,  which  was  immediately  acted  upon  by  said  court,  and 
sustained.  The  plaintiff  then  moved  for  a  new  trial,  which  was 
granted ;  and  the  cause  having  remained  on  the  docket  during 
two  successive  terms,  without  being  acted  on,  and  a  judgment  by 
default  having  been  taken,  at  the  third  term,  against  the  defend- 
ant, the  latter  filed  hts  answer  to  the  merits,  consisting  in  a 
general  denial  of  the  plaintifi'^s  allegations,  and  the  cause  was 
again  continued,  after  having  been  fixed  regularly  for  trial. 

At  the  ensuing  term  the  case  was  tried  before  a  jury,  who 
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returned  a  verdict  in  favor  of  the  plaintiff,  for  the  sum  of  81500 
damages ;  whereupon,  a  judgment  having  been  rendered  ac- 
cordingly, the  defendant,  after  an  unsuccessful  attempt  to  obtain 
a  new  trial,  on  divers  grounds  which  will  be  noticed  hereafter, 
took  the  present  appeal. 

Various  points  have  been  presented  to  our  consideration,  as 
growing  out  of  the  proceedings  had  below,  previous  to  the  trial 
of  the  cause  on  its  merits ;  and  the  first  one  to  which  our  atten- 
tion was  called,  is  the  plea  of  prescription,  on  which  the  defend- 
ant rules,  in  connection  with  the  alleged  defect  of  the  first  cita- 
tion. 

Tlvis  plea,  although  the  exception  does  not  indicate  it,  is  un- 
doubtedly founded  on  the  prescription  of  one  year,  by  which 
actions  for  offences  and  quasi-offences  are  barred  (C.  C.  art. 
3501),  and  the  defendant's  counsel  has  contended  that  it  should 
have  been  sustained  below,  as  more  than  one  year  had  elapsed, 
not  only  from  the  period  of  the  plaintiff's  discharge  from  the 
imprisonment  complained  of,  but  even  from  the  time  when  the 
decision  of  this  court  was  rendered  on  his  reconventional  de- 
mand, set  up  in  the  case  reported  in  17  La.  176,  until  the  last 
citation  was  served  on  the  defendant. 

The  record  shows  that  the  arrest  was  made  on  the  6th  of 
April,  1838 ;  that  the  plaintiff  was  discharged,  by  giving  bail, 
on  the  nth  of  the  same  month ;  that  his  reconventional  demand 
was  filed  on  the  1st  of  June  following;  that  the  opinion  of  this 
court,  in  the  last  case,  was  delivered  on  the  8th  of  February, 
1841 ;  that  the  same  was  filed  in  the  lower  court,  at  the  May 
term  ensuing ;  that  the  first  citation  issued  in  this  suit,  and  ex- 
cepted to  as  defective,  was  served  on  the  defendant  on  the  5th 
of  November,  1841 ;  and  that  the  second  citation  was  served 
upon  him  on  the  20th  of  April,  1842. 

On  the  first  branch  of  this  question,  we  are  of  opinion  that 
the  prescription  was  interrupted  by  the  reconventional  demand 
of  the  plaintiff,  set  up  in  the  possessory  action  brought  against 
him  by  the  defendant ;  and  that  such  interruption  lasted  until 
the  litigation  was  finally  disposed  of,  and  decided  upon  by  this 
court,  on  the  appeal.  It  is  true  that  no  citation  was  served  on 
the  de  fendant  in  reconvention,  as  none  was  necessary  to  compel 
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the  then  plaintiff  to  answer  the  then  defendant's  reconventioual 
plea.     The  two  parties  were  in  court,  litigating  their  respec* 
live  rights,  and  were  bound  to  take  notice  of  the  proceedings 
had,  with  regard  to  the  exercise  of  said  rights,  and  of  the  de- 
mands by  them  made  respectively  against  each  other.     The 
defendant's  reconventional  plea  being  in  the  nature  of  a  cross 
action,  exercised  by  way  of  exception,  was  a  distinct  and  sepa- 
rate demand,  to  which  the  plaintiff  was  bound  to  answer,  with- 
out pleading  to  the  jurisdiction  of  the  court  (Code  Practice,  art. 
377),  and  was,  to  all  intents  and  purposes,  a  suit  instituted 
against  the  plaintiff  in  the  original  action,  in  consequence  of  that 
"which  said  plaintiff  had  brought  against  him,  (Code  of  Practice 
art.  374),  and,  viewed  in  this  light,  it  was  clearly  sufficient  to 
interrupt  the  prescription.     Troplong,  Prescription,  vol.  2,  No. 
562,  says,  "  Vne  citation  pour  comparaitre^  la  logique  force  d^as' 
similer  une  demande  reconventionnelle,  faite  dans  le  cours  d*une 
instance.    Quelle  difference  y  a-t-il  en  effet  entre  une  demande  for^ 
m^  en  justice  par  citation  lorsque  les  parties  n*  out  pas  encore  ouvert 
la  lice  jiuliciaire,  et  une   demande  form^  reconventiomllement 
lorsque  les  parties  sont  en  presence  dujuge .?"    He  thinks  there  is 
no  difference,  and  that  it  mav  be  considered  as  '*  une.  demande 
en  justice*^    Sirey,  27th  vol.,  part  1,  p.  244.    And  such  interrup- 
tionnecessarily  existsduringthe  pendency  of  the  action,  and  until 
its  final  termination.     "  II  n*yapas  de  piremption,  nidis  lois,  de pre- 
scription possible,  tant  que  la  procedure  se  pour  suit.    Actiones,  incluso 
judicioj  non  pereunU    Dalloz,  Diet,  de  Jurisp,  v,  3,  p.  G72,  No.  384. 
On  the  second  branch,  we  think  the  plea  of  prescription  was 
properly  overruled.     It  is  true  that  the  first  citation  which  was 
serVed  on  the  defendant,  a  few  months  after  the  return  of  our 
mandate,  but  within  one  year  from  the  rendering  of  our  decree, 
was  excepted  to  as  defective,  and  that,  for  aught  that  appears 
by  the  record,  without  the  exception  having  been  acted  upon 
by  the  lower  court,  the  plaintiff  thought  proper  to  issue  another 
citation,  which  was  served  after  the  expiration  of  one  year  from 
the  date  of  our  judgment ;  but  we  are  not  ready  to  say  that  the 
first  citation  contained  any  such  defect  as  should  have  rendered 
the  exception  successful ;    on  the  contrary,  our  impression  is, 
that  it  was  sufRci^nt  to  bring  the  defendant  into  court,  and  that. 
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therefore,  it  had  the  effect  of  interrupting  the  prescription.  The 
defect  alleged  in  the  exception,  isr,  that  it  requires  the  defendant 
to  file  his  answer  ''  in  the  office  of  the  clerk  of  the  court  of  the 
parish  first  aforesaid^  at  the  court-house  at  Pointe  Coupee"  But 
the  citation  wsts  headed  and  issued  from  the  District  Court  of  the 
Fourth  Judicial  District^  for  the  parish  of  Pointe  CoupU.  The 
suit  was  therein  stated  to  be  pending  before  the  said  District 
Court ;  said  citation  was  signed  by  the  clerk,  under  the  words : 
•*  Witness  the  Hon,  H.  F.  Deblieuxr  jtidge  of  said  court;"  and  it 
appears  to  us  perfectly  clear  that  the  defendant  was  required 
to  file  his  answer  in  the  office  of  the  clerk  of  that  court,  for  that 
parish ;  that  is  to  say,  of  the  court  for  the  parish  previously 
designated  in  the  heading  of  the  citation.  The  defendant  could 
not  be  mistaken  as  to  the  court  before  which  he  was  called  on 
to  answer.  The  citation  was  accompanied  with  a  copy  of  the 
petition  addressed  to  the  judge  of  the  Fourth  District,  and  there 
was  clearly  no  necessity  for  issuing  a  second  citation.  If  the  ex- 
ception was  really  sustained  by  the  judge  a  quOf  (which  does  not 
appear  by  the  record,)  we  feel  no  hesitation  in  saying  that  his 
opinion  appears  to  us  erroneous,  and  that  the  defendant's  ex- 
ception, if  acted  on,  should  have  been  overruled. 

Having  thus  disposed  of  the  defendant's  plea  of  prescription, 
the  next  point  which  has  been  brought  to  our  notice,  arises  out 
of  the  defendant's  motion  to  dismiss  the  suit,  on  the  ground  that, 
as  it  is  alleged  that  the  writ  of  arrest,  and  the  arrest  itself  were 
illegal,  the  clerk  who  issued  it,  and  the  sheriff  who  executed  it, 
should  have  been  joined  in  the  suit,  as  co-trespassers ;  and  that 
such  co-trespassers  are  only  jointly  liable.  The  officers  of  the 
court  from  which  the  writ  issued,  were  bound  to  obey  its  orders: 
said  writ  had  issued  from  a  court  of  competent  jurisdiction ;  and 
it  is  clear  that  they  cannot  be  considered  as  trespassers,  when 
acting  in  obedience  to  the  mandates  of  the  competent  tribunal 
from  which  they  derive  their  authority.  The  writ  of  arrest  upon 
which  this  action  is  based,  was  issued  at  the  suit  of  the  defend- 
ant, who,  therefore,  assumed  all  the  responsibility  resulting 
therefrom ;  and  if  any  one  is  to  be  liable  for  its  oonsequenoes, 
they  must  fall  upon  the  party  who,  it  is  alleged,  has  turned  the 
law  of  his  country  into  an  instrument  of  oppression  or  vexation. 
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Such  responsibility  cannot  be  inflicted  upon  the  officers  of  a 
court,  who  acted  within  the  sphere  of  its  jurisdiction ;  and  we 
are  of  opinion  that  the  defendant's  motion  was  properly  over- 
ruled. 

The  record  contains  a  bill  of  exceptions  taken  to  the  opinion 
of  the  judge  a  quo,  rejecting  the  affidavit  of  the  defendant,  as  to 
the  purport  of  the  testimony  of  one  Fredericq ;  and  in  this  we 
think  the  said  judge  did  not  err.  It  appears  that,  at  the  prece- 
ding term,  the  defendant  had  ofl*ered  an  affidavit  for  a  conlu 
nuance^  an  account  of  the  absence  of  the  witness  Fredericq^  stat- 
ing in  the  scdd  affidavit,  the  facts  which  he  intended  to  prove 
by  said  witness.  The  plaintiff,  wishing  to  try  his  cause,  imme- 
diately admitted  that,  tf  the  witness  was  present^  he  would  swear  to 
the  facts  stated  in  the  affidaintj  and  the  cause  was  fixed  for  trial, 
accordingly ;  but  the  case  was  subsequently  continued,  and  the 
affidavit  was  oflfered  at  the  subsequent  term,  on  the  trial  of  the 
suit,  as  evidence  of  the  facts  which  Fredericq,  again  absent, 
would  prove,  if  present.  This  was  clearly  illegal ;  and  we  con- 
cur with  the  judge  a  quo^  in  the  opinion  that  the  facts  stated  in 
the  affidavit  could  not  be  received  as  evidence,  except  for  the 
purpose  for  which  said  affidavit  was  intended  at  the  time  it  was 
offered,  and  could  not  be  used  at  any  other  term  but  that  at  which 
it  was  to  operate  to  obtain  a  continuance  of  the  cause.  It  was 
then  that  the  party  insisting  on  the  trial,  was  bound  to  admit  that 
the  witness,  if  present,  would  swear  as  stated ;  but  surely 
this  did  not  dispense  the  party  offering  the  affidavit,  after  the 
case  had  been  continued,  from  procuring  the  testimony  of  the 
absent  witness,  or  from  issuing  the  necessary  citation  for  pro- 
curing his  attendance  on  the  trial  of  the  case,  at  a  subsequent 
term  of  the  court. 

The  record  contains  also  another  bill  of  exceptions,  tidcen  by 
the  defendant  to  the  testimony  of  witnesses  introduced  to  prove 
the  kind  of  treatment  received  by  the  plaintiff,  while  in  the  cus- 
tody of  the  sheriff  under  the  writ  of  arrest ;  but  as  the  judge 
a  qw  declares  in  the  bill  that  he  only  permitted  the  plaintiff  to 
prove  the  situation  and  oondition  of  the  room  in  which  he  was 
plaeed  in  the  parish  jail«  and  as  the  testimony  objected  to  does 
not  go  any  farther,  we  think  it  was  properly  admitted.    The 
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defendant  was,  perhaps,  not  responsible  for  the  acts  of  the 
sheriff  or  jailor,  whilst  they  had  the  plaintiff  in  their  custody ; 
but  it  may  be  presumed  that  he  knew  the  situation  and  con- 
dition of  the  jail,  in  which  the  defendant  was  to  be  confined  at 
his  request. 

We  now  come  to  the  merits  of  the  case,  and,  in  co  i  dering 
the  application  made  by  the  defendant  for  a  new  trial,  we  only 
deem  it  necessary  to  enquire  into  the  first  ground  by  him  set  up, 
to  wit,  that  the  verdict  of  the  jury  is  contrary  to  law  and  evi- 
dence, in  this,  that  they  have  allowed  vindictive  damages,  when 
it  was  proved  that  Morgan  had  strong  reasonable  grounds  for 
believing  that  he  would  have  succeeded  in  the  suit  instituted  by 
him  against  Driggs ;  when  no  malice  was  shown ;  and  when  no 
attempt  was  made  to  contradict  the  statement  made  in  the  afii' 
davit  on  which  the  order  of  arrest  was  obtained. 

In  the  case  of  Ryder  v.  Adams  et  al,,  5  La.  319,  this  court  re- 
marked, that  "  actions  of  this  kind  should  be  cautiously  enter- 
tained, and  that  the  proof  should  leave  the  mind  free  from  doubt, 
that  the  resort  to  a  legal  remedy,  to  enforce  a  just  claim,  was  to 
oppress  the  defendant."  It  recognised,  however,  that  ^'  the  re* 
medics  given  by  law  to  creditors  to  enforce  their  claims  ought 
not  to  be  wantonly  and  oppressively  exercised,  and  that  from 
want  of  probable  cause,  malice  might  be  presumed.''  In  the 
case  of  Escurix  v.  Daboval,  1 3  La.  89,  we  held,  in  substance, 
that  where  no  malice  is  shown,  and  the  party  might  have  been 
easily  mistaken  in  taking  out  his  writ,  if  considerable  damages 
are  given,  a  new  trial  ought  to  be  granted.  Now,  under  these 
principles,  to  which  we  think  it  safe  and  proper  to  adhere,  the 
enquiry  necessarily  is,  was  the  appellant  entitled  to  a  new  trial  1 
The  evidence  shows  no  malice  on  the  part  of  Morgan.  He  had 
instituted  a  suit  against  Driggs  and  others,  for  the  possession  of 
a  tract  of  land  to  which  he  might  fairly  have  considered  himself 
legally  entitled.  The  defendants,  whom  he  considered  as  tress- 
passers, were  in  possession  of  the  land,  and  the  testimony  shows 
that,  with  ten  or  fifteen  persons  employed  in  cutting  wood,  he 
had  already  destroyed  a  large  portion  of  the  wood  growing  there- 
on. The  plaintiff,  at  the  time  of  the  arrest,  had  six  hundred 
aords  of  wood  cut,  which  he  was  selling  at  85,  and  f  8  per  cord 


MARCH,  1843.  137 

DriggB  y.  Mori^an. 


for  ash  wood ;  probably  one  half  of  the  wood  cut  was  ash ;  and 
he  had  intended  to  haul  the  whole  to  the  river,  and  had  carts 
running  for  that  purpose ;  his  business  was  cutting  and  selling 
wood ;  and  it  does  not  appear  to  us  in  any  manner  extraordina- 
ry, that  Morgan,  whose  claim  or  action  was  defeated,  only 
because  the  locus  in  quo  was  so  uncertain  that  it  was  impossible 
to  determine  whether  the  defendant's  possession  extended  or 
not  over  any  part  of  the  tract  of  land  by  him  claimed,  but  who 
had,  according  to  the  evidence  then  adduced,  reasonable  grounds 
for  believing  that  he  would  have  succeeded  (see  15  La.  451, 
and  17  lb.  176),  should  have  resorted  to  such  legal  remedies  as 
would  have  secured,  not  only  the  property  which  he  was  seek- 
ing to  recover,  but  also  the  amount  of  the  damages  which  he 
considered  himself  entitled  to,  for  the  waste  committed  by  the 
defendant  on  the  land.     Furthermore,  the  defendant  in  those 
suits  was  only  imprisoned  for  five  days,  after  which  he  gave 
bail ;  and  nothing  in  the  record  shows  that  Morgan  was  actua- 
ted by  any  malicious  motives  in  suing  out  the  writ  of  arrest. 
No  attempt  has  been  made  to  disprove  the  affidavit  upon  which 
it  was  obtained ;  and,  as  we  said  in  the  case  of  Williams  v. 
The  Bank  of  Louisiana^  were  the  plaintiff  to  be  mulcted  in 
heavy  and  vindictive  damages  for  having  exercised  a  right 
to  which  he  thought  himself  entitled  under  the   allegations 
in  his  petition,  when  no  malice,  or  any  other  bad   motive  is 
brought  home  to  him,  "there  would  be  danger  in  asserting  and 
endeavoring  to  sustain  a  misconceived  legal  right,  as  this  would 
often  be  followed  by  the  most  unjust  and  injurious  consequen- 
ces."   We  are  of  opinion  that,  under  the  circumstances  estab- 
lished by  the  evidence,  and  in  the  absence  of  any  proof  of  ma- 
lice, or  of  any  fact  from  which  it  could  be  inferred,  the  dama- 
ges allowed  by  the  jury  were  excessive,  and  that  the  judge  a  quo 
should  have  granted  the  new  trial  applied  for  by  the  appellant. 
It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  annulled,  and  that  this  case  be  remanded  for  a  new 
trial,  to  be  proceeded  in  according  to  law,  and  under  the  prin- 
ciples established  in  this  opinion ;  the  plaintiff  and  appellee  pay- 
ing the  costs  of  this  appeal. 
jSL  If.  Johnson^  for  the  plaintiff. 
Cooley^  for  the  appellant. 
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Samuel  Skolfield,  for  the  use  of  Valentine  Dalton,  v,  Theodore 

B.  Rhodes  and  others. 

Where  property  purehaoed  by  an  heir  at  a  probate  sale  of  the  suocession  of  his 
mother,  is  resold  at  the  risk  of  the  purchaser  on  his  failure  to  comply  with  the 
terms  of  the  sale,  and  the  notes  given  for  the  price  by  a  pnrcbaser  at  the  se- 
cond  sale,  are  Included  in  the  active  mass  of  the  community,  and  the  first  pur- 
chaser subsequently  receives  his  portion  of  the  estate,  he  thereby  ratifies  the  second 
sale ,  and  renounces  all  right  under  the  first  adjudication.  If  the  fint  purchaser 
was  not  put  in  default  before  the  second  sale,  the  only  effect  of  the  omission  would 
be  to  defeat  any  claim  against  him  for  the  deficiency,  if  the  property  brought  leas  at 
at  the  second  sale. 

A  note   endorsed  in  blank,  like  one  payable  to  bearer,  may  be  sued  on  by  any  one  in 
possession  of  it. 

In  an  action  by  an  heir  on  notes  given  for  the  price  of  real  property  purchased  at  the 
sale  of  the  succession  of  his  ancestor,  where  security  only  is  asked  by  the  defendants 
on  an  allegation  of  danger  of  eviction,  the  vendors  of  the  deceased  are  competent 
witnesses  to  explain  facts  connected  with  the  title  papers,  and  to  prove  that  they 
had  received  the  amount  of  a  mortgage  appearing  to  exist  in  their  fayor.  Per  Cv- 
riam :  In  a  controversy  for  the  land,  they  could  not  be  heard  to  support  a  title  de- 
rived from  themselves,  which  they  would  be  bound  to  warrant ;  but,  in  a  case  like 
this,  they  can  neither  gain  nor  lose  by  the  result  of  the  suit.  Their  liability  as  war- 
rantors, in  the  event  of  any  dispute  in  relation  to  the  land,  is  not  lessened  nor 
changed  by  their  testimony,  nor  would  the  judgment  be  admissible  in  their  favor- 
The  objection  goes  rather  to  their  credibility,  than  to  their  competency. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOtly  J. 

Averi/t  for  the  plaintiff. 

Elanif  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  by  the  petitioner  as  the 
agent  of  Valentine  Dalton,  to  recover  the  amount  of  three 
notes  held  by  his  principal,  drawn  by  T.  B.  Rhodes,  and  endorsed 
by  Sarah  Rhodes  and  Elihu  Hooper.  It  is  alleged  that  these 
notes  were  given  for  a  tract  of  land  bought  by  the  maker  at 
the  probate  sale  of  the  succession  of  Lavinia  Dalton,  and  that 
at  their  maturity,  they  were  duly  protested,  and  the  endorsers 
notified  of  such  protest.  The  defence  set  up  is,  that  T.  B. 
Rhodes  acquired  no  title  to  the  land  by  the  adjudication ;  that 
the  sale  was  made  on  account  and  at  the  risk  of  John  Dalton 
one  of  the  heirs  of  Lavinia  Dalton,  who  had  purchased  the 
land  at  its  first  exposure  for  sale  ;  that  John   Dalton  became 
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the  owner  of  the  property  by  this  adjudication,  and  could  not  be 
compelled  to  comply  with  its  terms,  until  a  liquidation  was  had 
and  his  share   in  his  mother's  estate  determined,  and  that  he 
was  not  legally  divested  of  his  title,  not  having  been  put  in  de- 
fault ;  that  the  second  sale,  though  it  took  place .  at  the  planta- 
tion, as  advertised,  was  also   advertised  to  be   made  at  the 
^  Court  House  in  the  town  of  Baton  Rouge/'  on  the  same  day 
and  hour ;  that  the  property  was  encumbered  with  mortgages 
standing  in  the  names  of  Ellas  and  Abijah  Russ,  previous  ven- 
dors ;  and  finally  that  the  petitioner  has  no  right  to  recover,  as 
these  notes  were  given  for  land  belonging  to  the  succession  of 
Lavinia  Dalton,  and  it  is  not  alleged  that  Valentine  Dalton  is 
the  administrator  of  the  estate,  or  has  become  the  owner  of 
these  notes  by  a  partition  among  the  heirs.    By  a  supplemental 
answer,  it  is  averred  that  a  large  portion  of  the  land  sold  to* 
Rhodes,  and  bordering  on  the  line  of  Skip  with,  stands  surveyed 
in  the  name  of  one  Francis  Wise  in  the  office  of  the  Surveyor 
General,  and  that  the  succession  had  no  title  thereto ;  and  it  is 
prayed  that  the  plaintiff  be  required  to  give  security  against 
any  eviction  of  the  premises,  &c.    There  was  a  judgment  be- 
low in  favor  of  the  plaintiff  for  the  amount  of  the  notes,  but 
providing  that  no  execution  should  issue,  until  he  should  fur- 
nish good  and  sufficient  security  in  the  sum  of  $1000,  to  protect 
the  purchaser  against  any  iiyury  or  loss  from   a  mortgage  of 
4^200  in  favor  of  the  Union  Bank  of  Louisiana,  and  a  legal 
mortgage  for  8340  in  favor  of  the  heirs  of  Alexander  Fridge, 
existing  on  the  property.* 

The  previous  adjudication  of  the  property  to  John  Dalton, 
and  the  resale  of  it  on  his  account  and  risk,  as  well  as  the  inac- 
curacy of  the  advertisement  in  which  it  was  inadvertently  an- 
nounced that  the  second  sale  was  to  take  place  on  the  premises 
and  at  the  same  time  at  the  court  house,  are  facts,  which,  if 
they  present  any  danger  of  eviction,  were  well  known  to  the 
purchaser  before  the  adjudication,  and  could  not  justify  him  in 
resisting  the  payment  of  the  price.  But,  under  the  evidence  in 
this  case,  his  fear  of  eviction  is  entirely  groundless.    It  is  shown 


*  T.  B.  Rhodes  alone  appealed. 

Vol.  X.  n 
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that  some  time  after  the  sale,  an  informal  or  provisional  parti- 
tion was  made  between  Valentine  Dalton,  senior,  and  his  child- 
ren ;  that  the  notes  sued  on  were  included  in  the  active  mass 
of  the  community;  and  that  John  Dalton  received  his  portion  of 
the  estate  of  his  mother.  By  so  doing,  he  virtually  ratified  the 
sale,  and  renounced  all  rights,  if  any  he  had,  under  the  first  ad- 
judication. The  only  efiect  of  his  not  having  been  put  in  de- 
fault might  be  to  defeat  any  claim  that  might  be  made  against 
him  for  a  deficiency,  if  the  property  brought  less  at  the  last  sale. 
Civil  Code,  art.  2488.     6  La.  153.     7  La.  506.     3  Rob.  400. 

From  the  proces-verbal  of  the  adjudication  of  the  property, 
the  purchaser  appears  to  have  furnished  his  three  notes  of 
91.286  66|  each,  endorsed  by  Sarah  Rhodes.  The  possession 
of  these  notes  by  the  plaintiff",  under  the  blank  endorsement  of 
Elihu  Hooper,  is  sufficient  evidence  of  title  to  authorize  hun  to 
collect  them.  A  note  endorsed  in  blank  is  not  to  be  distin- 
guished from  one  payable  to  bearer,  which  may  be  put  in  suit 
by  any  one  in  possession  of  it.  Far  from  there  being  any  sus- 
picion that  the  plaintiflT  came  by  these  notes  unfairly,  the  testi- 
mony renders  it  probable,  if  not  certain,  that  he  obtained  them 
by  the  informal  partition  which  judge  Tessier  informs  us,  took 
place  between  V.  Dalton  and  the  heirs  of  his  wife. 

The  appellant  has  failed  to  satisfy  us  that  there  is  any  danger 
of  eviction,  on  the  score  of  any  adverse  title  to  any  portion  of 
the  land  adjudicated  to  him;  nor  do  we  think  the  judge  below 
erred  in  allowing  Elias  and  Abijah  Russ  the  vendors  of  the  pro- 
perty to  Valentine  Dalton,  senior,  to  explain  certain  facts  con- 
nected with  the  title  papers,  and  to  prove  that  they  had  received 
the  amount  of  the  mortgage  which  yet  appeared  to  exist  in  their 
favor.  In  a  controversy  for  the  land,  they  could  not  be  heard 
to  support  a  title  derived  from  themselves,  and  which  they 
would  be  bound  to  warrant;  but  in  a  case  Uke  the  present, 
where  security  only  is  asked  on  an  allegation  that  there  is  dan- 
ger of  eviction,  they  do  not  appear  to  us  to  stand  in  that  rela- 
tion of  interest  which  should  exclude  their  testimony.  They 
can  neither  gain  nor  lose  by  the  result  of  this  suit.  Their  lia- 
bility as  warrantors  in  the  event  of  any  dispute  in  relation  to 
the  land,  is  not  lessened  nor  changed  by  the  testimony,  they 
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have  given  in  the  cause  ;  nor  would  the  judgment  in  this  case 
be  admissible  in  evidence  in  their  favor.  The  objection  then 
goes  rather  to  their  credibility,  than  to  their  competency.  10 
La.  425.     12  La.  290.     2  Rob.  339. 

Judgment  affitjned. 


Theodore  B.  Rhodes  v.  Samuel  Skolfield,  Attorney  in  Fact  of 

Valentine  Dal  ton. 

Where  jadgment  has  been  rendered  in  favor  of  a  party,  but  with  a  stay  of  exer^u- 
tion  until  he  shall  furnish  bond  in  a  fixed  sum,  with  sufficient  securities,  for  the 
indemnification  of  the  defendant,  the  lattex  is  not  entitled  to  any  notice  of  the 
filing^  of  the  bond,  to  ^ive  him  an  opportunity  of  objecting  to  its  sufficiency,  be- 
fore execution  be  taken  ont  The  plaintiff  is  bound,  at  his  peril,  to  give  a  suffi- 
cient bond.  If  he  fail  to  do  so,  his  execution  may  be  enjoined ;  but  the  party 
enjoining  must  tsike  the  consequences,  if  the  bond  should,  upon  en<juiry,  prove 
sufficient. 

No  allowance  can  be  made  on  dissolving  an  injunction,  for  the  fees  of  counsel  cm. 
ployed  in  defending  the  suit,  where  there  is  no  proof  that  any  sum  had  been  ac- 
tually paid  by  the  defendant. 

An  appellee  cannot,  by  entering  in  the  Supreme  Court  a  remittitur  of  a  sum  incor- 
rectly allowed  by  the  court  below  as  special  damages,  throw  the  costs  of  the  ap- 
peal on  the  appellant 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

AOfly  J. 

MoRPHY,  J.  The  defendant,  Skolfield,  as  attorney  in  fact  of 
Valentine  Dallon,  obtained  a  judgment  against  T.  B  Rhodes 
and  others,  on  the  22d  of  June,  1844,  but  with  a  stay  of  execu- 
tion until  he  should  furnish  a  bond,  with  good  and  sufficient  se- 
curity, in  the  sum  of  81000,  for  the  indemnification  of  the  de- 
fendants in  that  suit.  On  the  1 8th  of  July  following,  the  bond 
required  was  filed  with  the  clerk  of  the  District  Court,  and  on 
the  next  day  an  execution  was  sued  out,  and  the  sherifi*  was  pro- 
ceeding to  advertize  and  sell  the  property  of  T.  B.  Rhodes, 
when,  on  the  1st  of  August  ensuing,  he  enjoined  the  proceedings, 
on  the  ground  that  no  execution  could  legally  issue  until  he  was 
notified  of  the  filing  of  the  indemnity  bond,  and  sufficient  time 
allowed  for  him  to  satisfy  himself  of  the  solvency  of  the  secu- 
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rities  given,  and  to  make  his  objections  to  them ;  and  that  the 
bond  was  insufficient  to  protect  him,  &c. 

On  a  hearing  of  the  case,  the  injunction  was  dissolved,  with 
five  per  cent  damages  on  the, amount  of  the  judgment  enjoined 
and  fifty  dollars  special  damages,  for  counsel  fees  of  defendant. 
The  plaintifi*  has  appealed. 

There  has  been  no  dispute  in  this  court  as  to  the  solvency  of 
the  securities  given  by  the  plaintiff  in  execution,  in  conformity 
with  the  terms  of  the  judgment  in  his  favor.  The  evidence 
clearly  establishes  that  they  are  perfectly  good ;  but  the  appel- 
lant contends  that  he  should  have  been  notified  of  the  filing  of 
the  bond,  in  order  to  allow  him  an  opportunity  of  examining 
the  same,  and  of  urging  his  objections  to  its  sufficiency,  before 
execution  should  have  issued ;  that,  under  the  circumstances, 
he  could  exercise  his  legal  rights  only  by  enjoining  the  execu- 
tion, which  issued  untimely,  and  that  he  should  not  be  made  to 
pay  damages. 

In  cases  of  this  kind  much  difficulty  would  be  avoided,  if  the 
judgment  providing  for  the  giving  of  the  bond,  named,  with  the 
consent  of  parties,  the  clerk,  or  any  other  person  to  receive  and 
approve  of  it.  There  is  no  provision  of  law  that  requires  no- 
tice to  the  adverse  party  of  the  filing  of  an  indemnity  bond,  be- 
fore the  issuing  of  an  execution.  The  plaintiff  is  bound,  at 
his  peril,  to  give  a  sufficient  bond ;  and  if  he  fails  to  do  so,  his 
proceedings  may  be  enjoined.  Rhodes  knew  the  condition  un- 
der which  alone  an  execution  could  be  issued.  From  the  notice 
of  the  seizure  he  had  thirty-four  days  to  enjoin  and  prevent  the 
sale,  if  the  execution  had  issued  improvidently  on  the  filing  of 
an  insufficient  bond.  But  the  party  who  thus  enjoins  must,  we 
apprehend,  take  the  consequences,  if  the  bond,  upon  enquiry, 
appears,  as  in  the  present  case,  to  be  good  and  sufficient.  In 
the  country,  the  notice  contended  for  would  be  the  means  of 
forcing  upon  the  plaintiff  a  delay  of  six  months  longer  in  the 
recovery  of  his  debt.  Objections  would  be  invariably  urged, 
and  an  issue  made  up  which  could  not  be  tried  before  the  fol- 
lowing term  of  the  court.  In  the  absence  of  any  law  on  the 
{subject,  an  injunction,  at  the  risk  of  the  party,  would  seem  to 
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be  the  proper  remedy.  It  would  be  perpetuated,  if  the  bond 
ivas,  on  examination,  found  to  be  insufficient. 

The  appellee's  counsel  has  entered  in  this  court  a  remitlitur 
of  the  fifty  dollars  allowed  below  as  special  damages  for  coun- 
sel fees,  on  a  suggestion  that  the  allowance  would  not  be  sanc- 
tioned by  this  court.*  This  step  cannot  throw  the  costs  of  this 
appeal  on  the  appellant,  who  had  a  right  to  complain  of  such 
an  allowance. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed,  so  far  as  it  dissolves  the  injunction  with  gene- 
ral damages,  and  that  it  be  reversed  so  far  as  it  allows  $50  as 
special  damages ;  the  costs  of  this  appeal  to  be  borne  by  the  ap- 
pellee. 

Elanif  for  the  appellant. 

Averj/t  for  the  defendant. 


James  B.  S»nTH  v.  Humphbey  Taylob  and  another.  lOr  133 

61091083 
Proof  of  an  offer  by  the  vendor  of  a  slave,  made  while  the  parties  were  in  treaty  to 
compromise  the  difficalties  between  them,  to  give  the  vendee  another  in  place  of 
the  one  sold  to  him,  will  exonerate  the  purchaser  from  the  necessity  of  proving", 
in  a  redhibitory  action,  a  tender  of  the  slave. 
Where  the  petition  was  deposited  in  the  clerk's  office,  by  the  plaintiff's  attorney, 
before  the  time  necessary  to  prescribe  the  action  had  elapsed,  but,  in  consequence 
of  the  absence  of  the  clerk  and  deputy  clerk  from  the  parish,  it  could  not  be  filed, 
nor  citation  be  issued  until  the  time  had  elapsed,  the  action  will  not  be  prescribed. 
Contra  non  valentem  agerej  non  eurrit  preacriptio.     And  parol  evidence  is  ad- 
missible to  prove  the  fact  of  the  absence  of  the  clerk  and  his  deputy,  which  ren- 
dered it  impossible  to  institute  the  suit  until  the  time  had  elapsed. 
Parol  evidence  is  admissible  to  show  an  agency  in  relation  to  the  sale  of  slaves, 
where  the  object  of  the  evidence  is  neither  to  make  nor  destroy  the  title  thereto 
but  merely  to  prove  an  authority  to  negotiate  as  an  intermediary  between  the 
owner  and  persons  applying  to  purchase. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 
Muse^  and  Merrick^  for  the  plaintiff.     Prescription  does  not 

*  Two  witnesses,  members  of  the  bar,  testified  on  the  trial  of  the  injunction,  that 
#100  would  be  a  moderate  fee  for  the  counsel  employed  by  the  defendant  in  the  in- 
junction ;  but  there  was  no  proof  that  any  fbe  whatever  had  been  actually  paid. 
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apply  in  this  case.     Contra  rum  valentem  4^.     6  Mart.  425.     7  lb. 
N.  S.  481.     11  Mart.  66. 

Lyons  and  Latoson,  for  the  appellant.  There  was  no  sufficient 
offer  to  return  the  slave.  Code  of  Practice,  arts.  404  to  418. 
Janin  v.  Franklin j  4  La.  198.  The  cases  in  18  La.  109,  1  Robin- 
son 167,  and  3  lb.  357,  are  inapplicable.  The  action  was  pre- 
scribed. Civil  Code,  art.  2512.  11  Mart.  11.  6  lb.  N.  S.  129. 
3  lb.  N.  S.  688.  7  La.  176.  And  plaintiff's  remedy  is  against 
the  clerk,  through  whose  fault  his  action  is  barred. 

BuUiARD,  J.  The  plaintiff  claims  in  this  action  the  rescision 
of  a  sale,  and  the  restoration  of  the  price  of  a  slave  purchased  of 
the  defendants,  on  the  allegation  that  he  w£ls  a  habitual  runa- 
way and  a  thief.  There  was  a  verdict  for  the  plaintiff,  and 
from  a  judgment  pronounced  thereon  the  defendants  prosecute 
this  appeal 

Upon  the  merits,  the  verdict  appears  to  us  to  have  been  ren- 
dered upon  sufficient  evidence ;  but  the  appellants  apply  for  a 
reversal  of  the  judgment  upon  several  grounds,  which  we  pro- 
ceed to  notice. 

1st.  That  no  offer  to  restore  the  slave  was  shown  upon  the 
trial  of  the  cause. 

Upon  this  point  it  is  to  be  remarked,  that  the  allegation  of  an 
offer  to  restore  the  slave  before  the  institution  of  the  suit,  was 
made  in  a  supplemental  petition,  which  was  never  answered, 
and  a  judgment  by  default  was  taken  upon  it.  The  evidence  of 
such  an  offer  is  not  direct  and  positive ;  but  it  is  shown  that  the 
parties  were  in  treaty  to  compromise  the  difficulty  which  had 
arisen  between  them,  and  that  one  of  the  defendants  said  he 
had  proposed  to  the  plaintiff  to  give  him  another  negro  in  the 
place  of  the  one  sold  to  him.  The  jury  might  well  infer  from 
this  evidence,  that  the  defendants  had  been  sufficiently  put  in 
default  before  this  action  was  brought.  See  Hivert  v.  Lacaze,  3 
Robinson,  357. 

2d.  It  is  next  contended  that  the  plea  of  prescription  was  im- 
properly overruled,  the  suit  not  having  been  brought  until  more 
than  one  year  after  the  sale.  It  appears  that  when  the  year 
was  about  to  expire,  the  clerk  of  the  District  Court  for  the 
parish  of  East  Feliciana,  who  was,  at  the  same  time,  a  member 
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of  the  Legislature,  was  attending  to  his  duties  in  that  capacity, 
having  left  a  deputy  in  charge  of  the  office,  and  that  the  deputy 
was  also  absent  from  the  parish  for  several  days  before  and 
after  the  year  expired.  It  further  appears  that  the  petition  was 
deposited  in  the  office,  by  the  attorney  of  the  plaintiff,  before 
the  year  had  elapsed,  but  that  it  could  not  be  regularly  filed, 
nor  citation  issued  in  consequence  of  the  absence  of  the  clerk 
and  his  deputy.  These  facts  were  shown  by  the  testimony  of 
witnesses,  who  were,  in  our  opinion,  properly  permitted  to  tes- 
tify, notwithstanding  the  objection  of  the  defendants'  counsel, 
that  one  of  the  witnesses,  who  was  the  attorney  of  the  plaintiff, 
was  interested,  and  that  parol  evidence  is  inadmissible  to  ex- 
plain, contradict,  strenghthen,  or  create  a  record.  The  object 
of  the  evidence  was  neither  of  these,  but  to  show  a  fact,  to  wit, 
the  absence  of  the  clerk  and  his  deputy,  which  rendered  it  im- 
possible to  institute  a  suit  until  after  the  expiration  of  the  year* 
We  think  it  clearly  a  case  in  which  the  maxim  applies — **  contra 
non  valentem  agere,  rum  currit  prescriptio.^^  The  plaintiff  had 
until  the  last  day  of  the  year  to  commence  proceedings,  and  was 
not  obliged  to  procure  process  of  citation  before.  If,  at  that 
time,  there  was  an  impossibility  to  obtain  the  necessary  pro- 
cess, the  prescription  was  suspended.  7  Mart.  N.  S.  471.  3 
La.  221. 

The  court  did  not,  in  our  opinion,  err,  in  permitting  the  testi- 
mony of  certain  witnesses,  taken  under  commission,  to  be  read 
to  the  jury,  except  certain  answers,  which  appeared  to  the 
court  to  contain  statements  founded  on  hearsay.  The  other 
answers  thus  admitted,  do  not  appear  liable  to  the  objection 
set  forth  in  the  bill  of  exceptions ;  nor  did  the  court  err,  in  our 
opinion,  in  permitting  parol  evidence  to  show  an  agency  in 
relation  to  the  sale  of  slaves,  when  the  object  of  such  evidence 
is  neither  to  make  nor  to  destroy  title  to  slaves,  but  merely  to 
prove  an  authority  to  negotiate  as  an  intermediary  between  the 
owner  and  persons  applying  to  purchase. 

Judgment  affirmed* 
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James  Lyxch  v.  Joseph  Burk^ 
Charles  Tatman  v.  Joseph  Burr  and  others. 

A  judgment  in  favor  of  B.  against  L.  having  been  affirmed  on  appeal,  the  former,  un- 
der the  act  of  1839,  propounded  interrogatories  to  S.  Sl  J.,  who  had  been  L.'s  secu- 
rity on  his  appeal  bond,  Who  answered  that  they  were  not  indebted  to  the  latter, 
but  had  in  their  poaseasion  efibcts  belonging  to  him,  deposited  with  them  as  collate- 
ral security  ag&inst  any  liability  they  might  be  subjected  to  as  his  factors,  or  securi- 
ties, 6lc.  T.,  a  creditor  of  B.*s,  having  attached  the  judgment  in  favor  of  the  lat- 
ter, against  whom  he  had  not  yet  obtained  judgment,  took  a  rule  in  his  suit  against 
B.,  on  the  latter,  on  L.,  and  on  S.  &.  J.,  to  show  cause  why  the  efiects  mentioned  m 
the  answer  of  S.  &  J.  to  the  interrogatories  propoanded  in  the  first  suit,  should  not 
be  delivered  to  the  sheriff  to  be  sold,  and  the  proceeds  applied  to  the  satisfaction  of 
the  judgment  in  favor  of  B.,  but  deposited  in  court  subject  to  its  future  order.  Held, 
that  S.  &,  J.  could  not  bo  proceeded  against  by  a  rule  taken  in  the  suit  against  B ,  to 
which  they  were  strangers  ;  and  that,  had  they  been  made  garnishees  therein,  no 
judgment  could  be  obtained  agamst  them,  before  judgment  had  been  rendered 
against  B.,  and  then  only  as  to  the  efiects  belonging  to  the  latter ;  and  that  the  ef- 
fects in  their  hands  belonged  to  L.,  not  to  the  debtor  of  T. 

Sureties  on  an  appeal  bond  are  liable  only  where  it  is  shown,  that  there  is  not  suffi- 
cient property  of  the  debtor  to  satisfy  the  execution.  C.  P.  596.  Thitf  fact  can  be 
provedonlyby  the  return  of  the  officer,  charged  with  the  execution  of  the  judg- 
ment, showing  a  compliance  with  all  the  requirements  of  the  law.  A  retom  that 
no  property  was  found,  and  that  no  demand  was  made  of  the  debtor  because  he 
could  not  be  found,  without  showing  that  any  demand  was  made  of  the  plaintiff  in 
execution,  his  agent,  or  counsel,  is  insufficient  to  render  the  sureties  liable.  C.  P* 
726,  727. 

No  proceedings  can  be  had  against  the  sureties  on  an  appeal  bond,  where  the^./a. 
against  the  debtor  was  returned  into  court  before  the  return  day.  Per  Curiam : 
Had  the  execution  remained  longer  in  the  hands  of  the  officer,  he  might  have 
found  property.  At  all  events,  the  surety  is  entitled  to  the  advantage  of  every  le- 
gal delay. 

These  appeals  were  brought  up  from  the  District  Court  of  the 
First  District,  Buchanan,  J. 

MoRPHY,  J.  A  judgment  obtained  by  Joseph  Burr,  junior, 
against  James  Lynch,  in  the  first  of  these  suits,  for  ♦4,868  48, 
having  been  affirmed  by  this  court.  Burr  took  out  an  execution 
on  the  28th  of  March,  1844,  and,  pursuant  to  the  act  of  1839, 
amending  the  Code  of  Practice,  put  interrogations  to  S.  &  J. 
P.  Whitney,  who  had  been  Lynch's  sureties  on  his  appeal  bond. 
The  garnishees  answered,  that  they  were  not  indebted  to 
Lynch  in  any  amount  whatever,  but  that  they  had  in  their  hands 
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certain  papers  and  effects,  of  which  they  annexed  a  list  to  their 
answers ;  that  the  said  papers  and  effects  had  been  placed  in 
their  charge  by  James  Lynch  in  March,  1841,  and  so  far  as- 
signed to  them  as  to  stand  as  collateral  security  for  all  and  any 
liability  which  they  might  incur  for  said  Lynch,  as  his  agents, 
factors,  or  securities,  &c.  As  soon  as  these  answers  were 
made,  Charles  Tatman,  who  had  attached  the  judgment  in  fa- 
vor of  Joseph  Burr,  junior,  his  debtor,  but  who  had  not  yet  ob- 
tained any  judgment  against  him,  took  a  rule  in  the  second  of 
these  suits,  on  the  defendants  therein,  on  S.  &  J.  P.  Whitney,  and 
on  James  Lynch,  to  show  cause  why  the  deeds,  bonds,  merchan- 
dize, &c.  described  in  the  answers  of  the  garnishees  in  the  case 
of  Lynch  v.  JSurr,  Jun.^  should  not  be  delivered  up  to  the  sheriff 
to  be  sold,  and  the  proceeds  applied  in  satisfaction  of  the  judg- 
ment rendered  in  favor  of  Joseph  Burr,  junior,  but  said  proceeds 
to  be  deposited  in  court  subject  to  such  order  as  might  thereaf- 
ter be  made  in  the  suit.  This  rule  having  been  made  absolute, 
S.  &  J.  P.  Whitney  appealed.  On  the  21st  of  June  following, 
an  alias  fieri  facias  was  taken  out  in  the  suit  of  Lynch  v.  Btfrr, 
fun.y  which  writ  was  returned,  as  issued  through  error,  on  the 
24th  of  the  same  month,  and  on  the  same  day  a,  pluries  fieri  f  ados 
was  placed  in  the  hands  of  the  sheriff.  The  return  endorsed 
upon  it  mentions  that  in  conformity  with  the  order  made  on  the 
rule  in  the  case  of  Tatman  v.  Burr^  jun,  et  aLj  (a  copy  of  which 
was  annexed  to  his  writ,)  he  called  upon  S.  6l  J.  P.  Whitney* 
garnishees,  and  demanded  of  them  to  deliver  up  the  property, 
deeds,  bonds,  &c.  mentioned  in  said  order,  to  which  they  an- 
swered, that  they  had  appealed  from  such  order  to  the  Supreme 
Court,  and  had  signed  a  bond  to  that  effect,  and  they  refused  to 
deliver  any  thing.  A  motion  was  then  made  by  the  plaintiff  in 
execution,  for  a  judgment  against  S.  &  J.  P.  Whitney,  person- 
ally, as  sureties  of  L}mch  on  the  appeal  bond.    This  motion 

« 

having  prevailed,  and  judgment  having  been  entered  up  against 

them  accordingly,  they  appealed. 

We  are  clearly  of  opinion  that  there  is  error  in  the  judgment 

ordering  the  delivery  and  sale  of  the  assets  in  the  hands  ijf  the 

appellants,  at  the  instance  of  Charles  Tatman,  the  attaching 

creditor.    They  were  fttrangers  to  his  suit  against  Burr,  Jun.) 
VoL.X.  18 
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and  could  not  be  proceeded  a^nst  by  a  rule  therein.  But  even 
had  they  been  made  garnishees^  no  action  or  judgment  oould  be 
had  against  them,  before  a  final  judgment  was  obtained  against 
the  defendant  Burr,  and  then  only  in  relation  to  funds  or  pro- 
perty belonging  to  the  latter,  5  Mart.  N.  S.  306.  12  La.  p.  16. 
The  assets  in  the  hands  of  the  appellants  belonged  to  James 
Lynch,  and  not  to  the  debtor  of  Charles  Tatman. 

As  regards  the  rule  taken  on  the  sureties  of  Lynch  on  the 
appeal  bond,  our  first  enquiry  must  be,  whether  the  proper  steps 
have  been  taken  to  fix  their  liability,  which  begins  only  when  it 
is  shown,  that,  on  the  execution  of  the  judgment  there  is  not  suf- 
ficient property  of  the  debtor  to  satisfy  the  same.  Code  of 
Practice,  article  596.  9  La.  p.  220.  This  fact  can  legally 
appear  only  from  the  return  of  the  officer  charged  with  the 
execution  of  such  judgment,  showing  a  compliance  with  all  the 
requirements  of  the  law.  The  record  exhibits  three  executions* 
The  first  neither  pursues  nor  refers  to  the  judgment  for  which 
the  appellants  became  sureties  on  the  appeal  bond.  It  purports 
to  have  been  issued  under  a  judgment  obtained  by  Joseph  Burr 
against  !(^ynch,  for  $4587  75,  while  that,  the  amount  of  which 
is  sought  to  be  recovered  under  this  rule,  is  for  $4868  48.  It  may 
well  be  doubted  whether  such  an  execution  could  be  the  basis 
of  a  proceeding  against  the  sureties,  even  were  the  return  apoQ 
it  in  strict  conformity  with  law ;  but  this  return,  while  it  men- 
tions that  no  property  was  found,  and  that  no  demand  was  made 
of  the  defendant  in  execution,  because  he  could  not  be  found, 
does  not  show  that  any  w€ts  made  of  the  plaintifiT,  or  of  his  agent 
or  counsel.  We  have  held  that  such  a  return,  not  being  that 
required  by  law,  ofiers  no  evidence  of  the  fact  which  alone  can 
render  the  sureties  liable.  Code  of  Practice,  articles  726,  727. 
4  La.  301.  17  La.  404.  This  return  is,  moreover,  contradicted 
by  the  proceeding  instituted  while  the  execution  was  in  force, 
which  shows  that  the  debtor  had  assets  in  the  hands  of  his  sure- 
ties. The  second  execution  was  not  acted  upon,  but  imme-^ 
diately  returned  into  court,  as  issued  through  error.  Under  the 
third  execution,  which  is  the  only  one  pursuing  and  correctly  re- 
citing the  judgment  rendered  in  the  case,  no  demand  for  property 
of  the  debtor  appears  to  have  been  made  of  any  one.   The  retarn 
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of  the  sheriff  upon  it,  merely  mentions  that,  in  conformity  with 
the  judgment  rendered  against  S.  &  J.  P.  Whitney,  in  the  suit  of 
Tatman  v.  JBurr,  Juru^  he  called  upon  them  to  deliver  certain 
papers  and  effects,  which  they  refused  to  give  up,  on  the  ground 
that  they  had  appealed  from  such  judgment.  This  return  by  no 
means  shows  that  no  property  was  found,  or  even  that  there 
existed  no  o&er  property  of  the  defendant  than  that  which  the 
appellants  reftised  to  surrender.  It  further  appears  that  this 
writ  was  returned  into  court  long  before  the  return  day.  Had 
it  remained  longer  in  the  hands  of  the  officer,  he  might  possibly 
have  found  other  property.  At  all  events,  the  surety  in  such  a 
case,  is,  we  think,  entitled  to,  and  can  insist  upon  having  the  adr 
vantage  of  every  legal  delay.  12  Mart.  p.  676.  The  plaintiff 
in  execution  might  have  followed  up  the  proceeding  begun 
under  the  act  of  1839,  and  obtained  in  the  same  suit  an  order  of 
court  toeompel  the  garnishees  forthwith  to  deliver  to  the  sheriff 
the  property  in  their  hands.  B.  and  C.'s  Digest,  p.  459.  If,  in- 
stead of  doing  so,  he  has  thought  proper  to  abandon  that  proceed- 
ing, and  to  resort  to  a  personal  recourse  against  the  sureties  on 
the  appeal  bond,  he  must  show  that  the  law  has  been  strictly 
pursued,  and  that  none  of  the  formalities  provided  for  their  bene- 
fit and  protection,  has  been  omitted.  This,  we  think,  he  has 
omitted  to  do. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
in  these  cases  be  reversed;  and  it  is  further  ordered,  that  the 
rules  therein  taken  be  discharged,  with  costs  in  both  courts. 

Bradford^  for  the  appellants. 

Lockett  and  Micou^  oontrft. 


Amakias  Dunba&  v.  Geobge  W.  Owekb  and  another. 

Want  of  citation  of  appeal  wiU  be  oared,  where  the  party  appears  and  eontesU  the 

eaae  on  aily  other  proand  than  the  want  of  citation. 
It  is  too  late  afler  all  the  parties  are  actually  before  the  oonrt,  to  more  to  dismiss  the 

appeal  on  the  groond  that  citation  was  not  senred  within  the  time  prescribed  by 

Uw. 
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A  priioB-boundt  bond  frill  be  binding-,  thoujfh  it  do  not  conform  'literally  to  the 
words  of  the  statute ;  it  is  sufficient  that  it  complies  with  it  in  substance.  Thus, 
where  a  bond,  instead  of  being  made  payable  to  the  sheriff,  is  made  directly  to  the 
party  for  whose  benefit  it  was  intended,  such  an  informality  cannot  prevent  the 
party  in^rested  from  recovering  on  it  Per  Curiam  :  Exemption  of  the  debtor 
from  imprisonment  is  a  legal  consideration  for  the  bond ;  and  every  engagement 
entered  into  for  a  good  and  lawful  consideration  is  binding,  whatever  bejU  form. 

Appeal  from  the  District  Court  of  West  Feliciana,  Morgan^  J. 

Martin,  J.  The  petition  charges  that  the  plaintiff  brought 
suit,  and  obtained  judgment  against  one  W.  C.  Harrison ;  that 
being  arrested  on  a  cepias  ad  satisfaciendum^  his  said  debtor  gave 
the  defendants  as  sureties  to  keep  the  prison  bounds ;  that  he 
violated  his  engagement,  by  departing  from  the  assigned  limits 
of  the  prison ;  and  that  thereby  the  defendants  have  become  res- 
ponsible to  the  plaintiff,  on  their  bond.  The  defendants  admit 
their  signatures,  but  aver  that  they  cannot  lawfully  be  made 
liable  on  the  instrument  sued  on.  There  was  no  dispute  below 
about  the  facts  alleged,  but  the  judge  being  of  opinion  that  no 
recovery  could  be  had  on  the  bond,  gave  judgment  for  the  de- 
fendants.   The  plaintiff  appealed. 

Two  points  have  been  made  in  this  court : 

First.  That  the  appeal  should  be  dismissed,  because  Owens, 
one  of  the  defendants,  was  not  cited  to  appear  before  the  return 
day,  and  that  this  court  had  no  authority  to  extend,  as  it  did,  the 
time  for  service. 

Secondly.  That  the  bond  was  not  taken  in  pursuance  of  the 
statute;  and  that  there  was  no  transfer  of  it  by  the  sheriff  to 
plaintiffi  as  required  by  the  13th  section  of  the  act  of  1808. 

I.  On  the  day  on  which  the  motion  to  dismiss  was  filed,  the 
defendants  made  their  appearance,  and,  pleading  to  the  merits, 
averred  that  there  was  no  error  in  the  judgment  appealed  from, 
and  prayed  for  its  affirmance.  They  moreover  filed  points  to 
show  that  the  plaintiff  had  no  right  to  recover.  It  has  long 
since  been  settled  here,  that  appearance,  or  contesting  the 
cause  on  any  other  ground  than  the  want  of  citation,  cures  the 
defect.  See  9  Martin,  497.  5  La.  256.  But  besides  this,  the 
motion  to  dismiss  came  too  late.  It  was  filed  long  after  the 
appellant  had  a  citation  on  Owens  regularly  returned  to  this 
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court  Had  the  appellees  wished  to  avail  themselves  of  the  ap* 
pellant's  lacJies  in  this  particular,  they  should  have  exercised 
their  right  immediately,  and  not  have  waited  until  all  the  parties 
•were  actually  before  the  court. 

II.  The  words  in  the  bond  sued  on,  although  they  do  not  lite- 
rally pursue  those  of  the  statute,  are,  in  substance,  the  same, 
and,  in  our  opinion,  create  the  same  obligations  as  if  the  very 
language  of  the  act  had  been  used.  As  to  the  want  of  a  trans- 
fer of  the  bond  to  the  plaintiff,  it  is  easily  accounted  for  by  the 
fact  that  the  defendants  thought  proper  to  obligate  themselves 
directly  to  the  plaintiff,  thus  rendering  useless  and  impossible 
any  such  transfer.  In  this  respect  the  bond  does  not  conform  to 
the  statute  ;  but  this  court  has  repeatedly  held,  that  every  en- 
gagement entered  into  on  a  good  and  lawful  consideration  is  bind- 
ing, into  whatever  form  the  contract  be  thrown.  Exemption  to 
the  debtor  from  confinement  within  the  walls  of  a  jail,  was  a 
legal  consideration  for  this  bond.  But  it  is  said  that  the  law  of 
the  Recopilacion,  under  which  the  former  decisions  of  this  court 
"were  made  on  this  point,  having  been  repealed  before  this  bond 
"was  entered  into,  they  cannot  now  be  invoked.  Although  those 
decisions  profess  to  be  based  on  a  law  of  the  Recopilacion,  we  ap- 
prehend that,  in  reality,  they  rest  on  the  broad  and  firm  basis  of 
reason  and  common  sense.  When  an  instrument  unites  all  the 
essentials  to  constitute  a  valid  contract,  it  is  difficult  to  conceive 
i¥hy  it  should  not  be'binding,  because  made  directly  in  the  name 
of  the  party  for  whose  benefit  it  was  intended.  The  statute,  it 
is  true,  seems  to  contemplate  that,  in  such  cases,  the  bond  should 
be  made  in  favor  of  the  sheriff;  but  the  plaintiff  in  the  suit  is 
the  real  obligee,  to  whom  that  officer  is  bound  to  transfer  it,  in 
the  event  of  its  becoming  due.  We  cannot  think  that  this  alter- 
ation in  the  form  of  the  instrument,  vitiates  it  so  as  to  prevent  a 
recovery  being  had* 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  that  the  plaintiff  recover  from  the  de- 
fendants two  hundred  and  sixteen  dollars,  thirty-^seven  and  a 
half  cents,  916  50  costs  of  court,  828  sheriff's  costs,  and 
interest  on  the  sum  of  two  hundred  and  sixteen  dollars  and 
thirty-seven  and  a  half  cents,  from  the  1st  day  of  January,  1881, 
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at  the  rate  of  ten  per  cent  per  annum,  until  paid,  with  eosts  in 
both  courts,  not  to  exceed  the  penalty  of  the  bond. 
Paterson,  Weems  and  DalUm^  for  the  appellant. 
.  Bot/hf  for  the  defendants. 


Robert  B.  Woodworth  v,  Francis  D.  Gott. 

Appeal  from  the  District  Courtof  the  First  District,  BuchananjJ. 

Martin,  J.  The  plaintiff  instituted  a  suit  against  the  defend- 
ant, who  had  contracted  to  build  three  brick  houses  for  him,  on 
the  ground  that  he  did  not  execute  the  work  according  to  his 
undertaking,  that  the  same  was  done  inartificially,  and. not  com- 
pleted within  the  time  agreed  upon.  He  claimed  damages  for 
the  injury  he  had  sustained. 

The  defendant  pleaded  the  general  issue,  averring  that  he  had 
performed  every  part  of  his  contract ;  he  denied  that  the  plain- 
tiff had  complied  with  his  engagements,  or  ever  put  him  in  de- 
fault. In  a  supplemental  answer  he  claimed,  in  reconvention, 
a  sum  of  six  thousand  dollars,  according  to  an  account  an- 
nexed, for  work  and  labor  performed  under  the  contract  stated 
in  the  petition,  and  for  other  work  growing  out  of  the  same. 

The  case  was  referred  by  the  judge  to  experts,  who  differed 
materially  in  their  report,  in  the  estimate  of  damages,  devia- 
tions from  the  contract,  &c.  An  umpire  was  appointed,  whose 
report  corresponded  with  the  expert's  appointed  by  the  plaintiff^ 
and  was  homologated  Accordingly  judgment  was  given  for 
$76  43,  in  favor  of  the  defendant,  on  his  plea  in  reconvention. 
The  court,  considering  that  the  plaintiff  had  established  almost 
all  the  damages  claimed  by  him,  thought  it  proper  to  decree  that 
each  party  should  pay  one  half  of  the  costs,  and  the  plaintiff  ap- 
pealed. 

It  does  not  appear  to  us  that  the  court  erred  in  deciding  the 
case  on  the  report  of  the  experts,  and  we  cannot  see  how  it  could 
have  done  otherwise.  The  plaintiff's  and  appellant's  counsel 
has,  however,  shown  that  the  court  erred  in  allowing  a  claim  of 
9129  for  extra  work  done  by  the  defendant,  manifestly  overlook- 
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ing  an  entry  of  leave  given  to  the  defendant,  on  the  motion  of 
his  attorney,  to  discontinue  his  claim  for  extra  work. 

The  comisel,  also,  complains  that  the  court  overlooked  the 
plaintiffs  claim  for  the  loss  of  rent,  after  the  period  at  which 
the  houses  ought  to  have  been  delivered. 

It  does  not  appear  to  us  that  the  court  erred  on  the  last  point. 
Damages  cannot  be  allowed  on  account  of  the  delay  in  deliver- 
ing the  houses  at  the  period  appointed,  unless  the  defendant  has 
been  put  in  mora.  The  plaintiff  ought  to  be  relieved  from  the 
error  of  the  judge  in  over  looking  the  defendant's  renunciation 
of  his  claim  for  compensation  for  the  extra  work,  which  is  man- 
ifest. The  (76  43,  which  the  defendant  has  recovered,  ought  to 
be  deducted  from  the  $129,  and  the  plaintiff  must  have  judgment 
for  the  balance,  viz  :  952  57. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  annulled,  and  that  the  plaintiff  recover  from  the  de- 
fendant the  sum  of  fifty-two  dollars  and  fifty-seven  cents,  with 
costs  in  both  courts. 

Rawlcy  for  the  appellant. 

Larue  and  Boselius^  for  the  defendant. 


SuocES8i<»r  OF  Frederic  Bousquet* 

Persont  who  have  IiYed  in  open  concabinage,  and  have  not  Buboeqnently  mazriedr       lOr  143 
cannot  make  to  each  other  any  donation  vnier  mv09  or  mortis  eatua  of  moreaUeB,      _  ^-i^ 
exceeding  one-tenth  of  the  donor^s  estate,  after  dedvcting  the  debti  and  ohai^gfe* 
against  it. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Mau- 
ri€tnf  J. 

Train  and  Bruson,  for  the  appellant. 

Biron^  for  the  executor. 

BartfiCf  for  the  absent  heirs. 

SmoN,  J.  The  matters  in  controversy  in  this  case  grow  out  of 
the  opposition  made  by  one  Marguerite  Bourret,  to  the  homolo- 
gation of  the  account  filed  by  the  dative  testamentary  executor 
of  the  late  Frederic  Bousquet,  on  which  account  she  was  placed 
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as  a  creditor  of  the  estate  for  the  sum  of  $500.  She  pretends 
to  be  a  privilege  creditor  of  said  estate  in  the  sum  of  9856,  for 
the  board  and  lodging  of  the  two  minor  children  of  the  deceased, 
and  for  the  expenses  incurred  by  her  for  their  benefit,  during 
the  absence  of  their  father ;  and  she  contends  that  the  said  sum 
of  9856  ought  to  be  substituted  on  the  tableau  for  that  of  9500 
allowed  her. 

She  further  states  that  a  sum  of  92000  has  been  bequeathed 
to  her  by  the  testator,  who  left  an  estate  of  great  value  in 
France,  and  thaf  this  legacy  can  be  discharged  without  exceed- 
ing the  portion  which  the  deceased  could  legally  dispose  of  to 
the  prejudice  of  his  forced  heirs.  She  prays  that  the  tableau 
may  be  amended  accordingly. 

Previous  to  the  filing  of  this  opposition,  the  attorney  repre- 
senting the  absent  heirs  had  already  filed  his  objections  to  the 
payment  of  the  legacy  of  92000  to  the  opponent,  on  the  ground 
that  she  was  the  concubine  of  the  deceased ;  that  the  amount 
disposed  of  exceeds  the  one-tenth  part  of  the  whole  value  of  the 
estate ;  and  that,  at  all  events,  said  amount  is  more  than  half 
of  the  succession,  and  ought  to  be  reduced.  He  also  objected  to 
the  payment  of  the  sum  of  9500,  placed  on  the  tableau  in  favor 
of  Marguerite  Bourret,  alleging  that  if  it  is  true  that  she  had 
charge  of  the  two  children  during  twenty  months,  she  used 
their  services  as  clerks  in  her  grocery  store,  for  which  services 
a  compensation  of  930  per  month  ought  to  be  allowed,  which 
after  deduction  of  the  account  for  clothing,  will  leave  a  balance 
in  favor  of  the  succession  ;  and  he  prays  that  the  tableau  may 
be  amended  accordingly. 

The  judge  a  quo  reduced  the  amount  claimed  by  the  opponent 
to  the  sum  of  9394,  and,  with  regard  to  the  legacy,  decided  that 
it  should  be  reduced  to  the  one-tenth  part  of  the  residuum  of  the 
estate;  and  from  this  judgment  the  opponent  has  appealed. 

On  the  first  claim  of  the  appellant,  this  case  presents  a  mere 
question  of  fact,  which  appears  to  have  been  fully  investigated 
below,  and  we  cannot  say  that  the  judge  erred  in  the  conclusion 
which  he  has  adopted.  The  evidence  establishes  that  the 
two  children  of  the  deceased  (boys),  one  aged  thirteen  and  the 
other  fifteen  or  seventeen  years,  lived  for  a  certain  length  of 
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time  with  the  appellant  during  the  absence  or  after  the  death  of 
their  father.     It  is  shown  that  she  kept  a  grocery  store,  that 
said   children  were  under  her  charge,  and  that  besides  their 
board  and  lodging,  she  sometimes  procured  them  clothes  and 
other  things.     Some  witnesses,  however,  say,  that  when  they 
Avere  put  on  board  of  a  ship  for  France,  they  had  no  clothes, 
and  were  so  destitute  of  every  thing,  that  one  of  the  witnesses 
"was  obliged  to  furnish  one  of  the  children  with  the  necessary 
clothing  for  his  passage.    The  officer  who  arrested  the  younger 
boy  swears  that  the  opponent,  on  being  asked  by  him  for  the 
boy's  clothes,  answered  that  he  had  none.     On  the  other  hand, 
it  is  established  by  one  of  the  witnesses  that  he  saw  the  chil< 
dren  selling  goods  in  the  store  ;  that  they  appeared  to  act  as 
clerks ;  and  he  thinks  each  of  them  worth  for  their  services  $  10 
a  month,  besides  their  board,  washing  and  lodging.     Another 
witness  swears  that  the  younger  one,  as  a  help  in  a  store,  could 
get  #20  a  month ;  several  other  witnesses  say  that  the  oldest 
did  render  some  services  in  the  store ;  that  they  were  of  some 
use  to  the  opponent;  while  others  testify  that  the  children 
were  of  no  use  to  her ;  that  they  could  get  nothing  besides  their 
board  and  lodging,  and  that  they  are  not  entitled  to  any  thing 
beyond  their  maintenance.     The  evidence  also  proves  that  the 
appellant  paid  several  small  accounts  for  shoe^  and  clothes  fur- 
nished to  the  children ;  and  it  is  admitted  that,  on  one  occasion, 
she  got  shirts  for  them,  to  the  amount  of  $20. 

With  this  contradictory  evidence  how  could  we  say  that  the 
judge  a  quo  did  not  allow  to  the  opponent  all  that  she  was  le- 
gally entitled  to  recover.  I  le  heard  the  witnesses  and  saw  them 
testify,  and  was  much  more  able  than  we  are,  to  discard  from 
the  testimony  the  circumstances  and  facts  sworn  to  by  wit- 
nesses on  whose  credit  he  may  have  found  that  no  reliance 
could  be  placed.  He  allowed  the  appellant  9394 ;  and,  we 
think,  this  part  of  the  judgment  complained  of  is  not  such  as  to 
require  our  interference. 

With  regard  to  the  rights  of  the  appellant  under  the  legacy 
of  $2000  made  to  her  by  the  deceased,  which  by  the  admissions 
of  counsel,  is  the  only  legacy  contained  in  his  will,  and  was 
shown  below,  by  said  admissions,  to  have  been  made  to  his 
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concubine,  it  has  been  contended  by  her  counsel  that  according 
to  article  1468  of  the  Civil  Code,  she  was  entitled  to  receive  the 
one-tenth  part  of  the  whole  value  of  the  estate  without  deduct- 
ing the  debts  and  other  charges,  and  that  the  judgment  appealed 
from  is  incorrect,  as  it  only  allows  her  the  one-tenth  part  of  the 
residuum  of  said  estate ;  and  we  have  been  referred  to  the  case 
of  Lowery  v.  KLine  (6  La.  380),  as  a  case  in  point. 

The  question  in  that  case  was,  whether  the  legatee  should  be 
limited  to  the  recovery  of  the  one-tenth  part  of  the  personal 
estate,  and  the  court  decided  that  it  was  only  reducible  to  one- 
tenth  of  the  value  of  the  estate  without  making  any  distinction 
between  the  personal  and  real  estate  of  the  deceased,  being  in 
the  French  text  of  the  law,  de  la  txdeur  totcde  des  biens ;  but  this 
court  never  entertained  or  intimated  the  opinion  that  the  one- 
tenth  part  of  the  whole  value  of  the  estate  should  be  allowed  to 
the  legatee  before  deducting  the  debts,  deducto  <Bre  alieruo  ;  as  it 
seems  to  us  clear  that  the  words — value  of  the  estate^  do  not 
mean  the  estimated  amount  of  the  effects  and  property.belong- 
ing  thereto,  but  its  real  and  actual  value  after  payment  of  the 
debts.  An  estate  or  succession  may  be  valueless,  although  the 
inventory  should  amount  to  a  considerable  sum,  if  after  deduct- 
ing the  debts,  there  remains  nothing  for  the  heirs  or  for  the  le- 
gatees ;  and  it  would  be  strange  indeed  to  permit  a  concubine, 
legatee  of  a  sum  of  810,000,  whose  legacy  is  to  be  reduced  to 
one-tenth  of  the  value  of  an  estate  shown  to  be  worth  $100,000 
exclusive  of  the  debts,  which,  therefore,  according  to  the  doc- 
trine contended  for  by  the  appellant  would  entitle  her  to  the 
whole  amount  of  the  legacy,  to  take  the  sum  bequeathed,  to  the 
prejudice  of  creditors  whose  claims  would  amount  in  the  aggre- 
gate to  a  sum  nearly  equal  to  the  active  part  of  the  succession ; 
or  to  the  exclusion  of  the  heirs,  if  the  debts  amounted  to  nine- 
tenths  of  such  succession,  for  then  the  concubine  would  not  only 
receive  the  whole  amount  of  the  legacy,  but  would  also  take 
the  whole  value  of  the  estate.  We  cannot  sanction  such  a  doc* 
trine.  • 

Judgment  affirmed. 
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lOr  147] 
45    481 

John  D.  Phnc,  Dative  Testamentary  Executor  of  the  last  will  of  '"nfri47 

113    675 

Sarah  Baum,  deceased,  v,  William  H.  Martin  and  another.       eii3  576 

A  defendant  owes  no  coats  until  the  final  determination   of  the   action,  and   then    "^     "^ 
only  in  case  judgment  be  rendered  against  him.     C.  P.  549.    Otherwise,  as  to 
plaintifis. 

A  defendant  whose  property  has  been  sequestered,  pending  the  suit,  at  the  instance 
of  the  plaintiff,  has'  a  right  to  have  the  8e<]ueatration  set  aside,  on  executing  a 
bond  in  favor  of  the  plaintiff  with  the  security  required  by  law.  C.  P.  279.  His 
right  to  claim  possession  of  the  property,  is  subject  to  no  other  condition  than 
that  of  giving  the  bond.  The  sheriff  has  no  right  to  require  from  him  payment 
of  any  of  the  expenses  of  the  sequestration,  before  restoring  the  property.  The 
defendant  will  be  liable  therefor,  only  in  case  judgment  be  rendered  against  him* 
C.  C.  2949.    C.  P.  283. 

Where  a  plaintiff  who  has  obtained  a  judgment  below,  in  a  cose  depending  before 
the  Supreme  Court  on  a  suspensive  appeal,  represents  that  his  judgment  has  been 
'  recorded  in  the  Mortgage  office,  and  swears  that  he  apprehends  that  the  defend- 
ant will  conceal,  or  dispose  of,  pending  the  appeal,  a  slave,  on  whom  he  has  a 
mortgage  resulting  from  the  recording  of  the  judgment,  he  may  obtain  a  seques- 
tration from  the  lower  court  C.  P.  275.  Act  7  April,  1826,  §  9.  The  appellee 
is  not  confined  to  his  recourse  on  the  surety  in  the  appeal  bond. 

As  a  general  rule,  the  jurisdiction  of  the  appellate  court  attaches  as  soon  as  the  ap. 
peal  bond  is  filed,  and  the  lower  court  has  no  longer  authority  to  take  any  steps 
but  such  as  may  be  necessary  to  transmit  the  record  to  the  Supreme  Court,  or,  by 
a  provisional  and  conservatory  order,  to  secure  the  ultimate  execution  of  the  judg- 
ment of  the  appellate  court. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
€tn^  J. 

Simon,  J.  The  history  of  this  case  is  this  :  It  appears  that 
some  time  in  January,  1843,  a  suit  was  instituted  in  the  District 
Court  of  the  First  District  by  John  D.  Fink,  as  dative  executor 
of  the  succession  of  Sarah  Baum,  against  the  defendants,  with 
the  view  of  obtaining  the  nullity  of  a  mortgage  executed  by 
Martin  in  favor  of  Ross,  on  the  ground  of  fraud ;  and  also  on  the 
ground  that  he  had  obtained  a  judgment  against  Martin,  in  the 
Court  of  Probates,  as  one  of  the  sureties  of  Thomas  Powell, 
who  had  been  removed  from  the  office  of  testamentary  executor 
of  the  said  succession.  The  plaintiff  obtained  a  judgment  by 
default  against  said  defendants,  from  which  the  latter  took  an 
appeal,  which  is  yet  pending  before  this  court. 

Some  time  previous  to  the  institution  of  said  suit,  (Decem- 
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ber,  1842,)  the  plaintiff  had  issued  a  fi.  fa,  from  the  Probate 
Court  against  Metrtin,  but  having  been  unable  to  sell  the  pro- 
perty seized,  owing  to  the  existence  of  previous  mortgages,  and 
the  sheriff  retaining  in  his  possession  a  slave  named  David, 
seized  among  the  rest,  notwithstanding  no  sale  thereof  had 
been  or  could  be  made,  a  rule  was  taken  by  Martin  on  the 
plaintiff  and  sheriff,  to  show  cause  why  said  slave  should 
not  be  returned  to  him,  &c.  This  rule  was  made  absolute,  on 
appeal,  by  this  court.  See  the  case  of  JFYnft,  Executor^  v.  Martin^ 
in  which  it  was  decided  that  the  defendant  Martin  should  recover 
the  possession  of  the  slave  then  in  the  custody  of  the  sheriff y  the 
plaintiff  and  appellee  paying  the  costs  in  both  courts. 

It  further  appears  that  after  the  return  of  our  mandate  to 
the  inferior  court  for  execution,  the  plaintiff,  John  D.  Fink,  filed 
a  supplemental  petition  in  the  Disti;ict  Court,  for  the  purpose  of 
suing  out  a  writ  of  sequestration,  to  preserve  the  slave  in  the 
custody  of  the  sheriff  during  the  pendency  of  the  appeal  before 
this  court,  and  to  prevent  the  concealing  of  said  slave  by  the 
owner,  or  his  being  conveyed  out  of  the  State,  which  writ  was 
granted  and  regularly  sued  out,  by  virtue  of  which  the  sheriff 
sequestered  the  said  slave  David,  and  kept  him  in  his  possession 
until,  as  shown  by  his  return,  he  was  released  by  the  defend- 
ant's executing  a  bond  in  the  sum  fixed  by  the  court.  That  pe- 
tition alleges  that  '*  petitioner  fears  that  on  obtaining  posses- 
sion of  the  slave,  the  defendant,  Martin,  will  conceal,  part  with, 
or  dispose  of  the  same  during  the  pendency  of  the  suit  in  the 
Supreme  Court,  and  that,  in  consideration  thereof,  and  of  the 
recording  of  the  judgment  of  the  Probate  Court,  he  is  entitled 
to  cause  said  slave  to  be  sequestered,  to  await  the  final  action  of 
the  Supreme  Court,  on  the  validity  of  the  mortgage  in  favor  of 
Ross." 

A  few  days  after  the  writ  of  sequestration  had  issued,  the  de- 
fendant, Martin,  made  a  motion  to  obtain  possession  of  ths  slave 
sequestered,  on  his  filing  a  bond  according  to  law.  This  was 
granted  by  the  court  a  quA,  which  ordered  that  the  sheriff  should 
deliver  the  slave  to  said  Martin,  on  his  executing  his  bond  with 
the  surety  therein  named,  in  the  sum  of  twelve  hundred  dol- 
lars  conditioned  as  the  law  directs,  which  bond  was  given  and 
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filed  accordingly ;  but  on  the  same  day,  this  order  was  amended 
by  an  order  of  the  said  court,  on  the  motion  of  the  sheriff,  and 
on  his  suggesting  that  he  had  incurred  considerable  expense 
for  keeping  the  slave  sequestered,  and  also  in  order  to  obtain 
possession  of  the  same,  for  which  he  has  a  privilege  for  keeping 
and  preserving  said  slave  ;  and  it  was  accordingly  further  or- 
dered by  the  inferior  court,  that  previous  to  obtaining  posses- 
sion of  the  slave  sequestered,  the  defendant  should  pay  to  the 
sheriff  the  amount  of  costs  so  expended  by  him,  and  that  the 
previous  order  to  bond  said  slave  should  be  amended  accord- 
ingly, and  from  this  last  interlocutory  judgment,  the  defendant, 
Martin,  has  appealed. 

Sometime  after  the  aforesaid  appeal  was  taken  by  Martin, 
he  filed  a  written  motion  for  a  rule  on  the  plaintiff,  to  show 
cause  why  the  sequestration  previously  sued  out  should  not  be 
set  aside,  and  the  plaintiff's  supplemental  petition  dismissed,  on 
the  grounds :  1st,  that  the  judgment  rendered  by  the  District 
Court  had  been  appealed  from,  and  all  its  effects  suspended  by 
the  suspensive  appeal ;  and  that  the  fact  that  plaintiff  caused 
his  judgment  to  be  recorded,  gives  him  no  privilege  which  au- 
thorizes a  writ  of  sequestration  to  be  issued ;  2d,  that  the  judg- 
ment set  forth  in  the  said  supplemental  petition  has  been  satis- 
fied, or  that  said  plaintiff  has  in  his  hands  funds  sufficient  to 
satisfy  the  same ;  and  8d,  that  at  this  stage  of  the  proceedings, 
a  final  judgment  having  been  rendered  more  than  a  year  pre- 
vious, a  supplemental  petition  cannot  legally  be  filed  by  the 
plaintiff. 

The  plaintiff  answered  to  the  rule,  when,  on  the  day  fixed 
for  the  trial  thereof,  after  an  investigation  of  the  grounds  therein 
stated,  the  judge  a  quo^  being  of  opinion,  that  by  the  previous 
appeal  the  cognizance  of  the  suit  was  withdrawn  from  his 
court,  and  is  now  vested  in  the  appellate  tribunal — ^that  no  new 
issue  could  be  raised  by  the  filing' of  a  supplemental  petition — 
that  the  appeal  bond  given  by  the  appellants  is  all  the  security 
that  the  law  authorizes  the  court  to  grant  to  the  appellee  for  the 
satisfaction  of  his  judgment,  and  that  said  appellee  has  no 
legal  right  to  the  additional  security  of  a  sequestration  of  the 
appellant's  property  pending  the  appeal,  made  the  rule  abso- 


150  NEW  ORLEANS, 

Fink,  Execator,  7.  Martin  and  another. 

late»and  ordered  the  supplemental  petition  and  writ  of  seques- 
tration to  be  dismissed ;  and  from  this  judgment  the  plaintiff 
haSy  also,  appealed. 

It  results,  therefore,  that  this  case  comes  up  on  two  appeals,  to 
wit :  one  taken  by  the  defendant  Martin,  from  the  judgment  order- 
ing him  to  pay  the  costs  due  to  the  sheriff  for  keeping  the  slave 
sequestered,  before  the  latter  is  bound  to  deliver  him  back  the 
property ;  and  the  other  taken  by  the  plaintiff,  who  complains 
of  the  dismissing  of  his  petition  and  writ  of  sequestration. 

On  the  appeal  taken  by  Martin  we  have  come  to  the  conclu- 
sion, that  the  judgment  complained  of  is  erroneous ;  as,  being 
the  party  defendant,  the  appellant  owed  no  costs  until  the  final 
determination  of  the  suit,  and  then  only  in  case  judgment  should 
be  rendered  against  him.  Code  of  Practice,  art.  549.  The 
rule  is  different  with  regard  to  plaintiffs,  who  are  always  bound 
to  pay  the  officers  from  whom  services  are  required,  and  who 
are  even  bound  to  give  security  for  the  payment  of  the  fees  due 
to  clerks  and  sheriffs,  whenever  the  latter  think  proper  to  de- 
mand it ;  and  such  officers  are  accordingly  authorized  by  law 
to  collect  their  fees  at  certain  periods,  before  the  final  decision 
of  the  suit.  Bull,  and  Curry's  Dig.,  Verbo  Fee  Bill,  Nos.  18 
and  22.  Here,  the  writ  of  sequestration  was  issued  at  the  suit 
of  the  plaintiff,  and  the  slave  sequestered  was  taken  possession 
of  by  the  sheriff  for  the  benefit  of  said  plaintiff,  whose  object 
was  to  keep  and  preserve  said  slave,  until  after  the  decision  of 
the  suit.  Code  of  Practice,  art.  269.  But  the  defendant  had  a 
right  to  have  the  sequestration  set  aside,  on  executing  his  obli- 
gation in  favor  of  the  sheriff  with  one  good  and  solvent  surety, 
for  the  amount  to  be  determined  by  the  judge.  Code  of  Prac- 
tice, art.  279.  And  such  right  was  subject  to  no  other  condi- 
tion than  the  giving  of  said  obligation,  from  which  the  security 
thus  given  becomes  responsible  that  the  defendant  shall  not 
send  away  the  slave  out  of  the  jurisdiction  of  the  court,  that  he 
shall  not  make  any  improper  use  of  him,  and  that  he  will  faith- 
fully present  him,  after  definitive  judgment,  in  case  he  should 
be  decreed  to  restore  him  to  the  plaintiff.  Ibid,  art.  280.  Now, 
how  can  the  sheriff  set  up  a  claim  and  privilege  upon  the  de- 
fendant's property  for  the  expenses  secured  by  the  sequestration ; 
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and  where  is  the  law  that  allows  him  sach  a  privilege,  before 
judgment  be  rendered  against  the  defendant  ?  Could  he  maintain 
an  action  against  him  for  those  expenses?  The  suit  is  not  de- 
termined, and  the  sequestration  may  turn  out  to  have  been  ille- 
gally and  improperly  sued  out.  Is  a  citizen  to  be  deprived  of 
the  use  of  his  property,  and  not  to  be  allowed  to  take  it  back  on 
complying  with  the  requisites  of  the  law,  without  previously 
paying  the  costs  of  proceedings,  which,  on  a  final  decision  of 
the  cause,  may  be  pronounced  to  have  been  unjustly  and  vexa- 
tiously  instituted  ?  Surely  not ;  and  without  any  further  com- 
ment on  the  injustice  of  the  appellee's  pretensions,  we  do  not 
hesitate  to  declare  that,  from  the  provisions  of  the  law,  they 
cannot  be  countenanced. 

By  the  terms  of  article  2949  of  the  Civil  Code,  under  the  head 
of  **  Judicial  Sequestration^^  it  is  provided  that  *'  the  obligation  of 
the  party  that  has  seized  the  property  consists  in  paying  the 
guardian  his  legal  fees"  And  article  283  of  the  Code  of  Prac- 
tice says,  that  "  the  sheriff  may  confide  the  property  sequester- 
ed to  the  care  of  guardians  or  overseers  for  whose  acts  he  re- 
mains responsible,  and  that  he  will  be  entitled  to  receive  a  just 
compensation  for  his  administration,  to  be  determined  by  the 
court,  to  be  paid  to  him  out  of  the  proceeds  of  the  property  sequestered^ 

IF  JUDGMENT   BE  GIVEN  IN  FAVOR  OF   THE  PLAINTIFF.**      In  the  FrCUCh 

text :  **  La  cour  accordera  une  indemniti  qui  sera  d  la  charge  de  la 
partie  qui  succombera  sur  le  proc^j  et  qui  sera  prilevee  sur  la  chose^ 

81  LE  BEaUEBTRE  EST  DECLARE  VALABLE."      Inclusio  UniuS  CSt  COOClusio 

jalterius  ;  and  it  follows,  therefore,  that  if  judgment  be  not  given 
in  favor  of  the  plaintiff,  si  le  scquestre  n* est  pas  declare  valable^ 
the  compensation  due  to  the  sheriff  shall  not  be  paid  out  of  the 
proceeds  of  the  property  sequestered,  but  shall  be  paid  by  the 
party  cast.  No  final  judgment  has  ever  been  rendered  in  this 
case ;  the  bond  furnished  by  the  appellant  represents  the  pro- 
perty sequestered ;  and  we  are  at  a  loss  to  conceive  how  the 
judge  a  quo  could  order  the  defendant  to  pay  now,  the  costs  in- 
curred by  proceedings  which  may  hereafter  turn  out  to  be  un- 
successful. K  the  appellant  is  ultimately  bound  to  pay  those 
costs,  his  bond  standing  in  lieu  of  the  property,  will  answer  for 
it,  if  it  is  not  presented ;  but  it  is  certain  that  no  such  condition 
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could  legally  be  imposed,  on  his  taking  back  the  possession  ot 
the  slave,  after  the  filing  of  said  bond. 

On  the  appeal  taken  by  the  plaintiff*,  this  case  is,  in  its  na- 
ture, very  similar  to  that  of  Williams  v.  Duer^  14  La.  532,  in 
vtrhich  we  recognized  the  doctrine,  that  when  a  creditor  has  a 
special  mortgage,  or  a  lien  or  privilege  on  the  property  of  his 
debtor,  he  has  the  power  of  sequestering  such  property  when  he 
apprehends  that  it  will  be  removed  out  of  the  State  before  he 
can  have  the  benefit  of  his  mortgage,  lien,  or  privilege,  (Code  of 
Practice,  art.  275.  Bull.  &  Curry's  Digest,  p.  774,  §  3),  and  that, 
in  such  cases,  a  writ  of  sequestration  can  be  granted  in  the  ab- 
sence of  a  principal  demand  pending  before  the  court  granting 
it.  In  this  case  the  plaintiff  alleges  in  his  petition  that  the 
judgment  upon  which  the  original  suit,  yet  pending  on  appeal 
before  this  court,  is  based,  was  duly  recorded  in  the  ofiice  of  the 
Recorder  of  Mortgages ;  that  the  defendant  was  the  owner,  and 
in  possession  of  two  other  slaves  which  he  caused  to  be  conceal- 
ed or  conveyed  out  of  the  State ;  and  he  swears  in  his  affidavit 
that,  he  has  a  lien  by  judicial  mortgage  upon  the  slave  sought  to  be 
sequestered,  and  that  he  fears  that  said  defendant  will  conceal, 
part  with,  or  dispose  of  said  slave,  on  obtaining  possession 
thereof  during  the  pendency  of  the  appeal  taken  in  said  suit. 
Thus,  it  was  clearly  made  to  appear  that  it  became  necessary  to 
preserve  the  property  subject  to  the  plaintiff's  alleged  lien  by 
judicial  mortgage,  during  the  pendency  of  the  principal  action ; 
and  we  are  of  opinion  that  the  judge  a  quo  erred  in  dismissing 
and  setting  aside  the  sequestration. 

It  is  true,  as  a  general  rule,  that  the  jurisdiction  of  the  appel- 
late court  attaches  as  soon  as  the  appeal  bond  is  filed  ;  and  that 
the  court  of  the  first  instance  has  no  longer  authority  to  take 
any  steps  in  the  case,  except  such  as  are  necessary  to  transmit 
the  record  to  the  superior  court.  4  La.  205.  7  La.  448.  But 
as  we  held  in  the  case  first  above  quoted,  we  are  not  ready  to 
decide  that  the  original  demand  is  so  entirely  and  definitively  out 
of  the  control  and  jurisdiction  of  the  lower  court,  as  to  preclude 
the  judge  thereof  from  granting  any  provisional  and  conservato- 
ry order,  so  as  to  secure  the  ultimate  execution  of  the  judgment 
to  be  rendered  in  the  appellate  couii;.     So,  in  the  case  oi  Stanton 
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V.  Parker^  2  Rob,  660,  we  held  that  with  regard  to  the  surety  on 
the  appeal  bond,  when  such  surety  becomes  insolvent  after  the 
appeal  is  brought  up,  it  is  the  same  as  if  no  security  had  been 
given,  and  such  insolvency  must  be  inquired  into  before  the 
eourt  which  granted  the  appeal,  and  that,  though  divested  of  all 
jurisdiction  as  to  the  case  itself  and  its  merits,  it  is  empowered 
to  decide  whether  execution  may  be  taken  out,  notwidistanding 
the  appeal.    Here,  the  sequestration  which  was  granted  bad 
nothing  to  do  with  the  merits  of  the  principal  action.    It  was  a 
mere  conservatory  measure  which  was  resorted  to,  to  secure 
the  preservation  and  the  exercise  of  the  right  claimed  by  the 
plaintiff  in  the  original  suit ;  and  although  an  appeal  bond  was 
furnished  by  the  defendant  and  appellant,  so  as  to  operate  as  a 
suspensive  appeal,  which  bond  the  judge  a  quo  appears  to  con- 
sider as  the  only  security  to  which  the  plaintiff  is  legally  enti* 
tied,  we  are  not  prepared  to  say  that  the  appellee  should  be  de- 
prived of  his  remedy  on  the  property  itself  subject  to  his  alleged 
lien,  and  that  such  remedy  should  not  be  resorted  to  before  ex- 
ereising  his  recourse  against  the  surety  on  said  appeal  bond,  in 
ease  the  judgment  appealed  from  should  be  maintained  and 
ordered  to  be  executed.    This  is  also,  perhaps,  necessary  for  the 
protection  of  the  rights  of  the  surety  on  the  appeal  bond,  who. 
although  bound  for  the  amount  of  the  judgment  to  be  rendered, 
has  nevertheless  the  right  of  requiring  the  property  of  his  prin- 
eipal  to  be  discussed  before  being  decreed  to  pay  any  part  of  the 
amount  of  the  judgment.    Code  of  Practice,  art.  596.    9  La. 
221.    Bull.  &  Curry's  Dig.  p.  18 1»  $  23.    Again,  the  proceed- 
ings had  to  obtain  the  sequestration,  have  no  reference  to,  and 
do  not  touch  in  any  way  the  merits  of  the  original  controversy ; 
and,  we  think,  they  should  have  been  maintained  below,  until 
the  final  decision  of  the  suit  now  pending  on  appeal  before  this 
court. 

As  to  the  question  of  satisfaction  of  the  plaintiff's  judgment, 
which  forms  the  second  ground  set  up  by  Martin  in  his 
motion  to  dismiss  the  sequestration,  we  think  the  court  a  quA 
properly  abstained  from  expressing  any  opinion  upon  it.  This 
question  goes  to  the  merits  of  the  original  action,  and  is  founded 
upon  a  matter  which  the  lower  court  has  no  longer  any  author- 
ity to  try.  It  should,  perhaps,  have  been  pleaded  in  the  princi* 
Vol.  X.  20 
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pal  suit ;  but  it  is  clear  that  it  cannot  at  present  avail  the  de- 
fendanty  so  as  to  destroy  in  a  subsequent  proceeding  foreign  to 
the  original  issue,  the  effect  of  a  judgment,  upon  which  an  ap- 
peal having  been  taken,  this  court  has  not  yet  been  called  on 
to  express  an  opinion.  The  District  Court  was  without  juris- 
diction to  take  cognizance  of  a  matter  which  is  nothing  but  a 
plea  in  bar  of  the  action  now  pending  on  appeal  before  us. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  as  appealed  from  by  Martin,  be  annulled  and  re- 
versed; that  the  sheriff  of  the  District  Court  do  deliver  to 
said  appellant  the  slave  Damd  heretofore  sequestered,  in  conse- 
quence of  the  filing  of  said  appellant's  bond  with  the  surety 
and  for  the  amount  required  by  the  inferior  tribunal,  without 
any  further  condition ;  and  that  said  sheriff  pay  his  portion  of 
the  costs  of  this  appeal. 

And  it  is  further  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  as  appealed  from  by  the  plaintiff,  be  annulled 
and  reversed ;  that  the  rule  obtained  by  the  defendant  be  dis- 
oharged ;  that  the  sequestration  be  reinstated;  and  that  this  case 
be  remanded  for  that  purpose  to  the  lower  court,  the  appellee 
paying  the  costs  in  this  court, 
,  Hoffman^  for  the  plaintiff. 
.    McHenry,  for  the  defendants. 


Wii^LiAM  E.  Turner  v.  James  Copland  Parker  and  others. 

The  wife^B  mortgage  for  the  reimbursement  of  her  paraphernal  property,  attaches 
only  IVom  the  date  of  the  actual  receipt  of  the  price  by  her  hosband. 

An  undertaker  who  has  recovered  a  judgment  for  work  and  labor  on  a  building,  but 
whose  contract  was  neycr  recorded,  and  who  neither  prayed  for,  nor  was  allowed 
any  privilege  by  the  judgment,  acquires  no  lien  on  the  property  or  its  proceeds. 

The  only  property  of  a  debtor  having  been  sold  under  a  yS.  /a ,  the  purchaser,  after 
assuming  the  payment  of  certain  claims,  gave  a  twelve  months*  bond  for  the  ba- 
lance coming  to  the  debtor.  The  conditions  of  the  sale  not  having  been  com- 
plied  with,  the  property  was  ro-sold.  The  purchaser  at  the  first  sale  having  sub- 
sequently obtained  a  judgment  against  the  debtor,  seized  in  the  hands  of  the 
sheriff  the  bond  given  by  him  to  the  debtor,  claiming  its  amount  out  of  the  pro- 
ceeds of  the  second  sale.  The  bond  was  not  sold  but  handed  over  to  him.  On  a 
rule  taken  by  the  wife  of  the  debtor,  under  art.  301  of  the  Code  of  Practice,  to 
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ahow  cause  why  the  proceeds  of  the  sale  should  not  be  brought  into  ooorty  and 
distributed  among  the  creditors  of  the  defendant  in  execution,  according  to  their 
privileges  and  mortgages :  Held,  that  the  purchaser  at  the  first  sale  acquired  no 
title  to  the  bond  by  its  delivery  to  him ;  that  it  remained  the  property  of  the  de- 
fendant in  execution,  representing  the  portion  of  the  price  supposed  to  be  coming 
to  him ;  anc^  that  neither  he,  nor  the  party  who  pretends  to  have  acquired  his 
ri  jrhts,  can  claim  its  proceeds  in  opposition  to  the  mortgage  creditors  of  the  latter, 
the  defendant  in  the  execution. 

A  twelve  months*  bond  is  not  a  payment  of  the  debt  on  which  the  execution  was 
iflsued.  It  operates  no  novation^  but  leaves  the  original  obligation  in  force  against 
the  debtor ;  and  its  proceeds,  when  brought  into  court  under  arti  301  of  the  Code 
of  Practice,  are  subject  to  the  rights  which  the  creditors  originally  had  on  the 
property. 

A  wife  holding  the  first  mortgage  on  the  property  of  her  husband,  cannot,  by  re 
Douncing  in  favor  of  others,  injure  a  subsequent  mortgagee,  by  placing  before  him 
&  larger  amount  of  mortgages  than  originally  existed.  Subsequent  mortgagees  in* 
whose  &vor  she  may  renounce,  transferring  to  them  all  her  rights,  will  take  her 
place  to  the  extent  of  her  mortgage,  and  she  will  retain  her  priority  over  other 
and  inferior  mortgagees  only  for  the  surplus  of  he/  claim,  after  deducting  thu 
claims  of  those  in  whose  fiivor  she  renounced. 

Where  a  suspensive  appeal,  taken  from  a  judgment  recoirered  in  a  lower  court  and 
recorded  in  the  mortgage  office,  leaves  the  judgment  unreversed,  the  plaintiff  will 
be  bound  to  urge  any  right  he  may  have  acquired  on  the  property  of  the  debtor 
by  the  recording  of  his  mortgage,  before  resorting  to  the  surety  on  the  appeal 
bond!    C.  P.  579. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

MoBPHY,  J.  This  is  a  contest  in  relation  to  the  distribution  of 
the  proceeds  of  a  piece  of  property  belonging  to  James  C.  Par- 
ker^  sold  under  execution  in  this  suit.  This  property,  which  was 
all  that  he  owned,  consisted  of  several  lots  of  ground  he  had 
bought  in  suburb  Saulet,  in  1840,  and  on  which  he  had  erected 
a  large  ice  house,  at  considerable  expense.  The  controversy 
\iras  opened  by  a  rule  taken  by  Amelia  Parker,  his  wife,  under 
article  301  of  the  Code  of  Practice,  which  provides  that  when 
the  debtor  has  no  other  property  to  pay  his  debts,  except  that 
which  has  been  seized,  the  sheriff  may  be  enjoined  from  paying 
the  plaintiff's  claim  out  of  the  proceeds  of  the  sale,  and  that 
such  proceeds  shall  be  brought  into  court*  and  distributed  among 
his  creditors  according  to  their  privileges  and  mortgages.  The 
facts  in  relation  to  the  various  claims  presented  below,  are  as 
follows:  John  Staunton  recovered  a  judgment  against  James  C. 
Parker  for  $2,226  71,  which  was  duly  recorded  on  the  21st  of 
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April,  1841.  From  this  judgment  Parker  took  a  suspeijisive  ap- 
peal^ but  it  was  finally  affirmed  by  this  court  On  the  14th  of 
February,  1842,  Parker  mortgaged  the  icehouse  property  to  the 
Bank  of  Louisiana  for  (GUOO,  of  which  only  $3,600  were  paid 
to  him,  92,500  having  been  withheld  to  await  the  result  of  the 
appeal  taken  from  Staunton's  judgment.  Amelia  Parker  joined 
in  the  mortgage  given  to  the  bank,  renouncing  her  legal  mort- 
gage in  its  favor,  ceding  and  transferring  to  it  all  her  rights  upon 
the  premises,  and  subrogating  it  to  her  place  and  stead.  The 
Bank  of  Louisiana  also  acquired  by  transfer  a  claim  of 
9751  02,  on  which  Lyall  and  Davidson  had  obtained  a  judg- 
ment, with  privilege  on  the  ice  house,  for  slating  the  roof  of  the 
building.  On  the  4th  of  March,  1842,  Parker  mortgaged  the 
same  property  to  Wm.  E.  Turner,  to  secure  the  payment  of  two 
notes,  one  for  93,085  50,  and  one  for  9], 000.  Parker's  wife 
joined  also  in  this  mortgage,  and  renounced  her  legal  rights  in 
favor  of  the  mortgagee.  These  notes  not  having  been  paid  at 
maturity,  Wm.  E.  Turner  obtained  a  judgment  in  the  City 
Court  of  New  Orleans  on  that  for  91000,  which  note  and  judg- 
ment he  afterwards  transferred  to  Sidle  &  Stewart.  Having 
also  recovered  a  judgment  in  the  Conunercial  Court  on  the  larger 
note,  he  sued  out  an  execution,  under  which  the  ice  house  pro* 
perty  was  seized,  and  sold  on  the  27th  of  March,  1843,  for 
912,500,  on  a  credit  of  twelve  months.  John  Mitchell,  who 
became  the  purchaser  of  the  property,  assumed  the  payment  of 
the  debt  due  to  the  Bank  of  Louisiana,  gave  his  bond  to  Turner 
for  the  debt  due  to  him,  and  for  the  balance  executed  a  bond 
for  9 1,085  19,  which  surplus  was  coming  to  the  defendant  James 
C.  Parker.  John  Mitchell  having  failed  to  pay  his  twelve 
month's  bond  to  Turner,  an  execution  was  issued  on  the  same. 
At  the  second  sale,  J.  M.  Fisk  became  the  purchaser  of  the 
property  for  913,225,  which  is  the  fund  now  to  be  distributed. 
In  February,  1843,  John  Mitchell  having  recovered  a  judgment 
against  Parker  for  91 9697  41,  took  out  an  execution,  and  caused 
to  be  seized  in  the  hands  of  the  sheriff  of  the  Comrmercial  Court, 
the  bond  of  91,685  19,  given  by  himself  for  the  surplus  of  the 
price  of  the  property  coming  to  James  C.  Parker.  The  bond 
was  never  sold,  but  was  handed  over  to  Mitchell,  who  now 
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claims  to  receive  its  amount  out  of  the  proceeds  of  the  second 
sale.    In  1842,  Mrs.  Parker,  finding  that  the  affairs  of  her  hus- 
band were  embarrassed,  sued  for  a  separation  of  property,  and 
obtained  a  judgment  for  the  sum  of  810,376,  for  so  much  re- 
ceived by  her  husband  in  1840  and  1A41,  for  the  sale  of  a  lot,  a 
slave,  and  some  bank  stock,  belonging  to  her,  and  for  the  resto- 
ration of  some  paraphernal  property  in  kind,  which  judgment 
'was  recorded  on  the  8th  of  July,   1842.    There  is  also  a  claim 
on  the  part  of  Municipality  No.  2,  for  the  sum  of  9320,  for 
taxes  due  on  the  property  sold.     Mrs.  Parker  admits  a  superior 
right  in  Municipality  No.  2,  William  E.  Turner,  Sidle  &  Stew- 
art, and  in  the  Bank  of  Louisiana  as  mortgagee,  and  as  trans- 
ferree  of  the  privileged  claim  and  judgment  of  Lyall  and  Da* 
vidson,  but  claims  for  herself  a  priority  or  right  of  preference 
over  Staunton  and  Mitchell ;  and  the  contest  seems  to  have 
been  carried  on  in  the  lower  court  between  these  three  creditors. 
The  judge  decided  that  whatever  remained  of  the  fund  in  dis- 
pute, after  satisfying  the  superior  claims  of  the  above  named 
creditors,  should  be  paid  over  to  Mrs.  Parker ;  and  that  the  (itle 
of  J.  M.  Fisk  to  the  property  sold  to  him,  should  be  held  good 
and  valid  against  all  the  parties  to  the  present  controversy. 
From  this  judgment,  J.  Mitchell  appealed  ;  and  Staunton  has 
prayed  in  this  court  that  the  judgment  may  be  amended  so  as 
to  allow  him  the  priority  he  claims. 

In  support  of  her  claim  to  be  paid  in  prefeience  to  Staunton 
and  Mitchell,  Mrs.  Parker  ofiered  in  evidence,  in  addition  to 
her  judgment  of  separation,  a  sale  executed  by  her  to  her  father 
J.  Mitchell,  on  the  25th  of  June,  1839,  of  property  she  had  in- 
herited from  her  mother's  estate,  for  the  sum  of  910,376,  in  four 
promissory  notes,  each  for  the  sum  of  $2,594,  payable  on  the  Ist 
of  January,  1840,  the  1st  of  July  of  the  same  year,  the  1st  of 
January,  1841,  and  the  1st  of  July  of  that  year.  Lewis,  the 
notary,  who  executed  the  sale,  testified  that  these  four  notes 
were  delivered  to  James  C.  Parker ;  and  Latrap,  the  foreman 
of  Mitchell,  stated  that,  early  in  1843,  Mitchell  told  him  he  had 
paid  all  the  notes  except  one.  From  this  testimony  it  appears 
that  the  last  note  was  not  paid  at  maturity;  but  even  if  it  had 
been  paid,  the  amount  would  have  been  received  by  Parker  af- 
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ter  the  recording  of  the  mortgage  of  Staunton,  on  the  21st  of 
April,  1841.  The  wife's  mortgage  attaches  only  from  the  date 
of  the  actual  receipt  of  the  price  of  her  paraphernal  property 
by  her  husband.  It  has  not  been  shown  that  Parker  disposed  of 
this  note,  or  converted  it  to  his  individual  use  before  its  matu- 
rity. Her  mortgage  then,  as  against  Staunton,  exists  only  to 
the  amount  of  07,782.  Civil  Code,  art.  2367.  Foster  v.  Her 
Husband.  6  La.  25.  Dimitry  v.  Pollock.  5  Rob.  348.  Be- 
fore we  consider  the  conflict  which  arises  between  Mrs.  Par- 
ker and  Staunton,  it  is  proper  to  dispose  of  the  claim  of  J. 
Mitchell,  who  contends  that  he  should  be  paid  in  preference  to 
both,  as  the  bearer  of  the  bond  of  $1,685  19.  The  evidence 
shows  that  the  debt  on  which  he  obtained  a  judgment,  was  for 
work  and  labor  done  upon  the  ice  house ;  but  there  never  was 
any  contract  recorded,  nor  any  privilege  prayed  for  by  him,  nwr 
allowed  by  his  judgment.  He  had,  therefore,  no  lien  upon  the 
property  or  its  proceeds.  Has  he  acquired  any  by  the  delivery 
of  the  bond  to  him  ?  We  think  not.  He  never  became,  by 
such  delivery,  the  legal  owner  of  the  bond.  It  continued  to 
remain  the  property  of  James  C.  Parker,  and  represented  the 
portion  ol  the  price  which  it  was  supposed  was  coming  to  him. 
Had  Mitchell  paid  his  bonds,  the  proceeds  would  have  been  sub- 
ject to  distribution  under  art.  301  of  the  Code  of  Practice ; 
and  James  C.  Parker,  whose  rights  Mitchell  pretends  to  have  ac- 
quired, could  have  set  up  no  right  to  any  portion  of  such  pro- 
ceeds, in  opposition  to  his  mortgage  creditors.  This  court  has 
held  that  a  twelve-months'  bond  is  not  a  payment  of  the  debt 
on  which  execution  has  issued ;  that  it  operates  no  novation,  and 
leaves  in  force  the  original  obligation  against  the  debtor.  2 
Mart.  179.  7  lb.  N.  S.  205.  If  this  be  true,  the  property  having 
been  sold  on  one  of  the  twelve-months'  bonds  being  delivered  to 
the  clerk,  according  to  art.  719  of  the  Code  of  Practice,  the 
money  now  in  court  is  subject  to  the  rights  which  the  creditors 
originally  had  on  the  property.  In  the  case  of  Willis  v.  Her 
Husband^  in  7  Robinson,  where  a  balance  in  money  proceed- 
ng  from  the  sale  of  land  and  slaves  of  the  defendant,. sold  under 
execution,  had  been  levied  upon  by  a  judgment  creditor,  we  held 
that,  under  arts.  401, 402  and  403  of  the  Code  of  Practice,  the 
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"wife  could  claim  her  right  of  preference  over  him  by  reason  of 
her  legal  mortgage  on  the  property  sold,  as  the  money  was  sub- 
ject to  the  privileges  and  mortgages  vsrhich  existed  on  the  pro- 
perty itself.  . 

The  conflicting  claims  of  Stanton  and  Mrs.  Parker  now  re- 
main  to  be  considered.  The  view  we  have  taken  of  the  effect 
of  the  latter's  renunciations  in  favor  of  William  E.  Turner  and 
the  Bank  of  Louisiana,  renders  it  unnecessary  to  examine  the 
position,  that  the  wife  has  no  legal  mortgage  as  against  third 
persons  for  her  paraphernal  rights,  until  her  mortgage  is  record- 
ed, even  if  we  could  consider  this  question  as  an  open  one  in 
this  court*    It  is  admitted  on  all  hands,  that  the  ice  house  pro- 


*  T»  Slidell,  for  Staunton.    A  wife  has  no  legal  mortgage,  as  against  third 
persons,  for  her  paraphernal  rights,  until  her  mortgage  is  recorded. 

Art  3280  of  the  Civil  Code,  declares  that  "  no  legal  mortgage  shall  exist  ex- 
cept in  the  cases  determined  by  the  present  Code." 

Art  3297  provides,  that  among  creditors,  the  mortgage  whether  conventional 
legal  or  judicial,  has  force  only  from  the  time  of  recording  it  in  the  manner 
hereafter  directed,  except  in  the  cases  mentioned  below.  The  exceptions  are 
shown  in  article  3298,  which  is  as  follows :  '*  A  mortgage  exists  without  being 
recorded  in  fiivor  of  minors,  interdicted  and  absent  persons,  on  the  property  of 
their  tutors,  curators  and  others,  over  whose  property  the  law  grants  them  a  ta- 
cit mortgage,  either  general  or  special.  The  mortgage  of  the  wife  on  the  pro- 
perty of  her  husband  for  her  dotal  TightB^  does  also  exist  without  being  recorded." 
In  this  respect,  the  new  Civil  Code  has  changed  the  law  established  by  the  Code 
of  1S08,  which  was  In  these  words :  (See  page  454,  art.  54.)  ''  Privileges  on 
moveables,  as  well  as  on  immovables,  and  legal  mortgages,  have  their  elQ^t 
against  third  persons  without  any  necessity  of  being  recorded." 

In  the  case  of  Pain  v.  Perrei,  10  La.  page  303,  it  was  held  that  the  legal 
mortgage  attaches  both  for  dotal  and  paraphernal  rights,  without  being  recorded  ; 
but  it  will  be  observed  by  reference  to  the  statement  in  that  case,  at  page  301, 
that  the  greater  portion,  at  least,  ot  tlie  wife's  claim,  arose  in  1817.  The  case 
of  Lanusse  v.  Lana^  was  also  a  case  under  the  old  Code. 

But  it  is  said  that  article  2367  of  the  Civil  Code  creates  the  legal  mortgage  in 
the  wife's  favor,  and  that  this  article  would  be  rendered  nugatory  by  the  con- 
struction for  which  we  contend.  The  article  is  in  these  words :  "  The  wife  may 
alienate  her  paraphernal  property  with  the  authorization  of  her  husband,  or  in 
case  of  refusal  or  absence  of  the  husband,  with  the  authorization  of  the  judge  ; 
but  should  it  be  proved  that  the  husband  has  received  the  amount  of  the  para- 
phernal property  thui  alienated  by  his  wife,  or  othorwise  disposed  of  the  same 
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perty  was  the  only  property  owned  by  Parker  since  1841,  when 
Staunton  obtained  his  judgment,  and  had  it  recorded.  The  only 
mortgages  which  stood  before  his  on  the  property,  were  those 


for  his  individoal  interest,  the  wife  shall  have  a  legal  mortgage  on  all  the  proper- 
ty of  her  husband  for  the  reimbursing  of  the  same." 

It  is  a  sound  rule  of  interpretation,  that  where  there  may  be  a  seeming  con- 
tradiction of  two  provisions  of  law,  such  a  construction,  if  possible,  should  be 
adopted  as  will  give  efl^ct  to  both. 

The  articles  in  question  are  susceptible  of  such  a  constructiou. 

In  the  first  place,  the  expression  of  article  2367,  is  prospective,  not  retrospec- 
tive—if it  be  proved  that  the  husband  has  received  the  amount  of  the  parapher- 
nal property  thus  alienated  by  his  wife,  or  otherwise  disposed  of  the  same  for  his 
individual  interest,  the  wife  shall  have  a  legal  mortgage,  &c.  Rather  than  des- 
troy the  positive  declaration  of  article  3297,  that  all  mortgages  to  aflfect  third 
persons,  creditors,  should  be  recorded,  is  it  not  more  reasonable  to  say  that  the 
true  meaning  of  article  2367  is,  that  the  wife  shall  have  a  legal  mortgage  when 
she  shall  have  proved  her  claim  in  a  court  of  justice.  Unless  some  other  provi- 
sion of  the  Code  (and  I  know  of  none,)  declares  that  the  wife's  mortgage  for  her 
paraphernal  rights,  attaches  retrospectively  from  the  date  of  the  husband's  appro- 
priation, why  should  the  doctrine  of  retrospection  be  assumed  ?  The  whole  doc- 
trine of  tacit  mortgages  is  in  derogation  of  common  right;  and  should,  therefore 
be  rigidly  restrained  to  express  enactments. 

This  view  of  the  subject  is  strongly  corroborated,  by  recurring  to  the  law  res- 
pecting dotal  rights ;  for  there  we  find  that  the  lawgiver  has  expressly  declared 
the  retrospection.  Civil  Code,  art.  2355,  sects.  1  and  2.  '*  The  wife  has  a  le- 
gal mortgage  on  the  immovables,  'and  a  privilege  on  the  moveables  of  her  hus- 
band, to  wit : 

^  I.  For  the  restitution  of  her  dowry,  as  well  as  for  the  replacing  of  her  dotal 
effects  which  she  brought  at  the  time  of  her  marriage,  and  which  were  alienated 
by  her  husband ;  and  this/rom  the  time  of  the  celebration  of  the  marriage" 

"  For  the  restitution,  or  the  replacing  of  the  dotal  effects  which  she  acquired 
during  the  marriage,  either  by  succession  or  by  donation, /rom  the  day  when  such 
succession  devolved  to  her,  or  such  donation  began  to  have  its  effect." 

Surely  this  difierence  of  legislation  cannot  be  treated  as  accidental.  There 
is  an  obvious  explanation  of  the  motive  which  indaced  the  lawgiver  to  establish 
the  principle  of  retrospection  in  the  case  of  dotal,  and  to  omit  it  in  the  case  of 
paraphernal  rights. 

The  dotal  pro^ierty  of  the  wife  can  be  so  established  by  the  marriage  contract 
alone.  It  can  be  created  in  no  other  way.  Civil  Code,  art.  2318.  "  Whatever  in 
the  marriage  contract  is  declared  to  belong  to  the  wife,  or  to  be  given  to  her  on 
account  of  the  marriage  by  other  persons  than  the  husband,  is  part  of  the  dowryi 
unless  there  be  a  stipulation  to  the  contrary." 
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of  Lyall  and  Davidson  for  $751  02,  since  transferred  to  the 
Bank  of  Louisiana,  and  that  of  Mrs.  Parker  for  #7782.  Had 
she  not  renounced  her  mortgage  in  favor  of  the  Bank  and  Tur- 
ner, it  is  clear  that  the  property  having  brought  9134225,  his 
mortgage  would  have  been  paid  ih  full.  The  question  then  is, 
could  Mrs.  Parker,  who  held  the  first  mortgage  on  the  property, 
make  a  renunciation  of  her  rights  in  favor  of  other  persons  at 
the  expense  and  to  the  ii\jury  of  Staunton,  whose  mortgage 


Now  a  marriage  contract  can  only  be  made  by  a  public  act.  Civil  Code,  art. 
2308.  *'  Every  matrimonial  agreement  must  be  made  by  an  act  before  a  notary 
and  two  witnesses.  The  practice  of  marriage  agreements  under  private  signa- 
tnre,  is  abrogated.'*  And  by  article  3334  it  is  made  the  duty  of  the  notary  to  re- 
cord such  acts. 

But  paraphernal  rights  may  exist  not  only  independently  of  a  notarial  marriage 
contract,  but  without  any  contract  whatever,  except  the  mere  marriage  of  the  par- 
ties. The  public  then  can  resort  to  notarial  evidence  to  ascertain  the  dotal 
rights  of  the  wife,  at  least  as  to  such  portion  as  was  brought  at  the  time  of  the 
marriage;  but  the  paraphernal  rights  are  matters  resting  entirely  en  pais. 

In  the  one  case,  the  public  has  the  warning  of  public  written  evidence.  In  (he 
other  case  they  have  no  such  wanung,  and  every  one  must  rely  on  his  own  in- 
dustry in  prying  into  the  private  concerns  of  his  neighbour. 

Bat  again,  article  3297  does  not  annul  article  2367.  It  only  restricts  it,  and 
even  this  restriction  is  qualified.  The  wife  shall  have  a  legal  mortgage  for  her 
paraphernal  rights,  says  article  2367.  But  this  legal  mortgage  shall  not  have' 
force,  says  article  3297,  against  creditors^  until  it  is  recorded. 

Now,  in  the  first  place,  this  is  not  an  abrogation,  but  a  mere  restriction  of  the 
wife's  right  of  mortgage,  limited  to  a  certain  class  of  third  perscms,  to  wit,  cred- 
Uors ;  and,  in  the  second  place,  it  is  a  restriction  of  the  wife's  right  of  mortgage. 

The  decision  in  Pain  v.  Perrel,  10  La.  303,  seems  based  upon  the  argument 
that  it  is  difficult  to  say  why  the  indulgence  shown  to  the  wife  by  the  law  in  re- 
gard to  her  doUU,  should  not  be  extended  to  her  in  case  of  her  paraphernal  pro- 
perty— in  other  words,  upon  the  argument  of  expediency.  Such  an  argument 
might  prevail  with  dio  legislatore  to  amend  the  law ;  but  cannot  support  the 
judgment  of  a  court,  whose  province  it  is  to  interpret,  but  not  to  legislate*  As 
to  the  impossibility  of  the  wife's  recording  her  paraphernal  chum,  it  is  clear  that 
the  same  proof  which  would  suffice  to  establish  her  claim  against  a  creditor, 
would  also  suffice  to  obtain  a  judgment  against  the  husband ;  and  that  judgment, 
or  even  the  procf  judicially  taken,  could  be  recorded.  In  many  cases  proof  sus- 
ceptible of  being  recorded  would  exist  extra-judicially,  as  in  a  sale  of  the  wife's 
paraphernal  land,  slaves,  or  moveables  by  a  written  act,  whether  public  or  pri* 
vate,  where  the  husband  acknowledges  receipt  of  the  price  in  the  act  of  sale. 

Vol.  X.  21 
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stood  immediately  after  her^s  ?  *  In  other  words,  can  she,  with- 
out his  consent,  change  his  position,  and  place  before  him  a 
larger  amount  of  mortgages  than  there  existed  before  ?  It  is 
clear  that  she  could  not.  The  renunciation  and  cession  of  her 
rights,  which  she  thought  proper  to  make,  should  injure  no  one 
but  herself.  The  only  effect  they  can  have  is  to  place  the 
Bank  and  Turner  in  her  stead,  to  the  amount  of  their  debts,  and 
she  can  retain  the  priority  over  Staunton  only  for  the  surplus  of 
her  claim  after  satisfying  those  of  the  persons  in  whose  favor 
she  renounced.  If,  notwithstanding  her  renunciation,  she  could 
retain  her  rank  as  a  mortgage  creditor  for  the  full  amount  of  her 
claim,  she  would  have  surrendered  nothing,  in  case  the  property 
had  brought  enough  to  pay  her  own  claim  as  well  as  those  of 
the  Bank  and  Turner.  The  only  sufferer  would  be  the  next 
mortgage  creditor,  who  would  lose  his  rank  and  priority  over 
these  new  and  subsequent  mortgagees,  in  consequence  of  her  re- 
nunciation. This  question  is  by  no  means  a  new  one,  although 
it  presents  itself  for  the  first  time  to  the  consideration  of  this 
court.  We  find  it  treated  by  Troplong  in  his  work  on  Privileges 
and  Mortgages.  He  supposes  the  case  before  us :  "  Pierre 
emprunte  de  Targent  a  Tertius  sous  Thypoth^que  du  fonds  Cor- 
n^lien.  La  femme  de  Pierre  comparait  au  contrat.  et  renonce 
k  son  hypotheque  sur  ce  fonds.  Pierre  6tant  tomb^  en  faillite 
le  fonds  Corn^lien  est  vendu ;  alors  se  presentent  a  Tordre,  lo 
la  femme  de  Pierre  pour  4,000  fr. ;  2o.  Secundus  pour  5,000  fr. ; 
do.  Tertius  pour  4,000  fr. 

D'apres  Targument  qu'on  pent  tirer  de  la  loi  Claudius  Felix 
16,  Dig.  qui  potioj\  voici  ce  qui  arrivera.  On  pr§levera  les  fonds 
dus  a  la  femme  de  Pierre ;  mais  cette  somme  S(>ra  donn^e  a 
Tertius  en  vertu  de  la  renonciation  que  T^pouse  a  faite  en  sa  fa- 
veur.  Secundus  touchera  ensuite  en  deuxieme  ordre  les  5,000 
fr.  qui  lui  sont  dus.  S'il  reste  des  fonds,  la  femme  les  prendra  en 
place  de  Tertius.  Ainsi  l'6pouse  sera  cr6anciere  chiragraphaire 
k  r6gard  de  Tertius.  Mais  son  rang  n'en  subsistera  pas  moins 
pour  laisser  Secundus  au  second  rang.  Car  ce  qui  est  intervenu 
entre  Tertius  et  T^pouse  de  Pierre  est  pour  lui  res  inter  alios 
acta:'  2  Troplong,  Des  Priv.  et  Hypoth,  No.  600.  10  Toullier, 
No.  197.     Dig.  B  20,  T  4.     L.  16,  Quipatiores. 
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The  case  put  by  Troplong  is  that  of  a  simple  renunciation  of 
the  Mrife,  which,  in  his  opinion,  is  equivalent  to  a  transfer  of  her 
rights.  In  the  present  case,  Mrs.  Parker  cedes^  transfers  and 
conveys  her  rights  in  both  acts  of  mortg€ige ;  and  in  that  of  the 
Bank,  she  expressly  subrogates  it  to  all  her  rights  in  the  proper- 
ty. It  is  urged  that,  if  Staunton  has  suffered,  it  is  attributable 
to  his  own  neglect ;  that  having  had  his  judgment  recorded  so 
long  before  Mrs.  Parker's  renunciations,  he  should  have  had  the 
property  seized  and  sold ;  that  if  he  was  prevented  from  so  do^ 
ing  by  an  appeal,  he  no  doubt  required  good  security  from  Par- 
ker, and  that  this  claim  of  Staunton  is  now  prosecuted,  not  for  his 
benefit,  but  for  that  of  the  security,  who  is  personally  bound,  and 
has  no  recourse  against  the  property.  To  this  the  answer  is  ob- 
vious, that  Staunton  cannot  look  to  Parker^s  security  on  the  ap- 
peal bond,  until  all  the  property,  real  and  personal,  of  the  princi- 
pal debtor  is  exhausted ;  and  that  it  is  his  duty  to  urge  his  claim 
in  the  present  distribution,  and  obtain  whatever  he  can  for  the 
benefit  of  such  security.  Code  of  Practice,  art.  579.  Chcdaron 
V.  McFarlane  and  others^  0  La.  229. 

J.  M.  Fisk,  the  purchaser  of  the  property  at  the  second  sale, 
intervened  in  the  proceedings  on  the  rule  taken  by  Mrs.  Parker, 
and  prayed  to  be  protected  in  his  purchase  from  the  claims  of 
the  parties  to  this  controversy,  and  particularly  from  the  legal 
mortgage  of  Parker's  wife,  this  being  the  only  property 
owned  by  him  ;  it  is  clear  that,  under  the  sheriff's  sale  and  the 
distribution  of  the  price  among  all  the  mortgage  creditors  of  the 
defendant,  among  whom  his  wife  figures,  the  property  has 
passed  into  the  hands  of  the  purchaser  free  from  any  incum- 
brance. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  reversed,  and  it  is  ordered  and  decreed 
that  the  sum  of  913,225  be  distributed  as  follows : 

1st.  That  the  claim  of  Municipality  No.  2,  for  taxes,  to  wit, 
•320,  be  paid,  with  costs. 

2d.  That  9751  02,  be  paid  to  the  Bank  of  Louisiana,  as  trans- 
ferree  of  the  judgment  of  Lyall  &  Davidson,  with  legal  interest 
up  to  the  day  of  the  sale  to  Fisk,  to  wit,  the  6th  of  May,  1844, 
with  all  costs  as  allowed  by  said  judgment. 
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3d.  That  83500  be  paid  to  the  same  Bank,  with  nine  per  cent 
interest  thereon,  from  the  14th  of  February,  1848,  up"to  the  date 
aforesaid,  with  costs. 

4th.  That  83085  50,  be  paid  to  William  E.  Turner,  with  ten 
per  cent  interest  thereon,  from  the4ih  of  November,  1842,  up  to 
the  date  aforesaid,  with  costs  of  suit. 

5th.  That  $  1 000  be  paid  to  Sidle  &  Stewart,  transferrees  of  the 
judgment  of  Wiiliam  E.  Turner  v.  James  C  Parker ^  obtained  in 
the  City  Court,  with  ten  per  cent  interest  from  the  2d  day  of 
July,  1842,  up  to  the  date  aforesaid,  with  costs  of  suit. 

6th.  That  82226  71,  be  paid  to  J.  Staunton,  with  costs. 

7th.  That  the  balance  of  the  proceeds  of  the  sale,  if  there  be 
any,  be  paid  to  Amelia  Parker. 

It  is  further  ordered,  that  the  title  of  J.  M.  Fisk  to  the  pro- 
perty sold  to  him  under  the  twelve-months'  bond  in  this  suit,  be 
declared  good  and  valid  against  all  parties  thereto,  and  that 
said  property  may  be  held  by  him  free  from  any  mortgage  they 
may  have  had  upon  it ;  the  costs  incurred  on  the  rule  below  to 
to  be  paid  out  of  the  fund  to  be  distributed — ^those  of  this  court 
to  be  borne  by  the  appellant  J.  Mitchell. 

T.  it.  Clarke,  for  the  appellant. 

Hoffman^  T.  Sliddlj  L.  Peirce  and  Preston^  contra. 


James  F.  Henderson  and  others  v.  The  Western  Marqie  and 

Fire  Insurance  Company. 

In  an  action  on  a  policy  of  insarance  against  fire,  evidence  is  inadmissible  to  prore 
that  tlie  loss  occurred  through  the  negligence  of  an  agent  of  the  plaintiC  The 
evidence  is  irreleraaL  Per  Cur*  The  underwriters  are  answerable  for  anj  loss 
occasioned  by  the  negligence  of  those  in  charge  of  the  property  insured.  Such 
is  the  law  both  of  marine  and  fire  insurance.      But  the  negligence  must  be 

unaffected  by  any  fraud  or  design  on  the  part  of  the  insured.  '  ^  ^  '"^  sj  v.\ 
In  an  action  on  a  policy  of  insurance,  effected  on  account  of  the  plaintiffii  by  an 
agent,  testimony  to  prove  that  the  latter,  who  had  a  policy  for  his  own  benefit  on 
goods  in  the  same  building,  designedly  set  fire  to  the  building,  is  inadmissible, 
where  it  is  neither  alleged  nor  proved  that  they  were  in  any  way  privy  to  the  act 
The  act  can  no  more  affect  the  plaintiffs  than  if  done  by  a  stranger.  A  principal 
is  liable  civilly  for  the  frauds  or  misrepresentations  of  his  agent,  made  in  the 
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cooTM  of  his  employment,  though  he  neither  authorized,  justified,  nor  participated 
in  his  misconduct,  nor  even  knew  of  it ;  but  the  misconduct,  or  misrepresentation 
on  the  part  of  the  agent,  must  be  while  acting  as  such,  within  the  scope  of  his 
agency.  Nor  will  the  record  of  a  suit  between  the  agent  and  the  defendants,  on 
his  ovm  policy,  be  admissibJe  to  prove  fraud  and  false  swearing  on  the  part  of  the 
plaintiff  in  the  latter  suit,  or  to  show  what  portion  of  the  property  insured  belonged 
to  the  piaintifi  in  the  action  in  which  it  is  offered  in  evidence.  The  fraud  and 
fabe  Bweving  on  the  pait  of  the  agent,  being  in  his  own  case  and  for  his  own 
purposes,  was  irrelevant ;  and  the  principals  not  being  a  party  to  the  suit,  the 
matter  was  res  inter  alios  aeta^  and  cannot  be  used  against  them. 

When  an  agent,  by  whom  insurance  had  been  affected,  he  being  named  as  agent  in 
the  policy,  swears  to  the  loss  as  his,  the  oath  will  be  considered  as  referrmg  to 
the  character  in  which  he  was  recognized  and  acted  when  he  affected  it,  and  not 
as  proof  of  perjury. 

The  allegation  in  an  answer  that  a  third  person  is  the  real  plaintiff  in  the  action,  is 
not  sufficient  to  exclude  his  testimony. 

Where  defendants,  sned  on  a  policy  of  fire  insurance  underwritten  by  them,  are 
shown  to  have  consented  that  the  property  damaged  by  the  fire  should  be  sold  at 
auction,  the  price  at  which  it  was  sold  is  a  proper  criterion  by  which  to  estimate 
the  damage  of  the  insured. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mauriatif  J. 

Durante  for  the  plaintiffs. 

Mayhm  and  Boselius^  for  the  appellants. 

MoRPBT,  J.  The  petitioners,  a  oommeroial  firm,  located  in  the 
town  of  Bayou  Sara,  in  the  parish  of  West  Feliciana,  seek  to 
recover  9551,07,  which  they  allege  to  be  the  loss  they  have 
sustained  on  a  lot  of  merchandize,  insured  against  fire  by  the 
defendants,  on  the  application  of  Morton  Hoffman,  their  agent 
in  New  Orleans,  and  which  was  injured  by  fire  during  the  term 
of  the  policy,  in  a  store  in  Tchoupitoulas  street.  They  aver 
that  the  value  of  the  goods,  before  the  fire,  was  $971,25 ;  that, 
after  being  damsiged,  they  were  sold  at  auction  by  the  order, 
and  with  the  consent  of  the  underwriters,  and  produced  $420,18, 
thus  making  their  loss  amount  to  the  sum  claimed.  The  defen- 
dants admit  the  execution  of  the  policy,  but  deny  that  the  goods 
were  sold  by  their  order,  or  with  their  consent,  or  that  the  peti- 
tioners have  complied  with  the  conditions  imposed  upon  them 
expressly  by  the  policy,  or  by  law.  They  further  say,  that  the 
fire  was  caused  by  the  design,  or  by  the  negligence,  or  fault  of 
Morton  Hoffman,  the  person  named  in  the  policy,  and  who 
effected  the  insurance ;  or  by  the  design,  or  negligence,  or  fault  of 
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some  one  in  the  employ  of  Hoffman,  with  the  view,  on  the  part  of 
said  Hoffman,  or  said  other  person,  to  defraud  the  company,  and  for 
whose  acts  the  petitioners  are  responsible.  They  further  charge 
that,  with  the  same  fraudulent  view,  Hoffman  claimed  of  them 
a  loss  exceeding  the  amount  now  sued  for,  in  consequence  of  all 
which  the  policy  has  been  forfeited  ;  that  the  said  Hoffman  is 
the  real  plaintiff  in  the  case,  or  that  the  petitioners  are  respon- 
sible for  all  his  acts,  &c.  The  case  was  tried  before  a  jury, 
who  gave  their  verdict  in  favor  of  the  plaintiffs.    From  the  | 

judgment  entered  up  thereon  the  defendants  have  appealed, 
after  vainly  attempting  to  obtain  a  new  trial. 

Our  attention  has  been  drawn  to  several  bills  of  exception 
spread  upon  the  record.  The  first  is  to  the  opinion  of  the  judge 
below,  refusing  to  hear  testimony  offered  to  show  that  the  store 
occupied  by  Morton  Hoffman  was  set  on  fire  by  him  with  the 
intention  to  defraud  the  defendants,  or  was  occ€usioned  by  his 
negligence,  or  other  fatdt.  We  do  not  think  that  the  judge 
erred.  If  the  fire  happened  in  consequence  of  any  negligence, 
or  fault  on  the  part  of  the  plaintiffs'  agent,  the  testimony  to 
prove  it  was  irrelevant,  as  it  is  now  well  settled,  both  in  Eng- 
land and  the  United  States,  that  the  underwriters  are  answer- 
able for  a  loss  occasioned  by  the  negligence  of  persons  in  charge 
of  the  property  insured ;  and  such  is  the  law  both  in  fire  and 
marine  policies.  It  rests  upon  the  familiar  principle  that  causa 
praxima^  rum  remotOj  spedatur;  fire  being  considered  as  the 
proximate  cause  of  the  loss,  though  the  remote  cause  of  it  may 
be  traced  to  some  carelessness,  or  negligence  of  the  assured,*  or 
his  agents,  or  servants;  but  such  carelessness  or  negligence 
must  be  unaffected  by  any  fraud,  or  design  on  the  part  of  the 
assured.  Fraudulent  losses  are  necessarily  excepted,  no  man 
being  permitted  in  a  court  of  justice  to  avail  himself  of  his  own 
turpitude  as  a  ground  of  recovery  in  a  suit.  1  Phillips  on  Insu-- 
ranee f  p.  632.  Patapsco  Insurance  Company  vs.  Coulter ^  3  Peters^ 
222.  Columbia  Insurance  Company  vs.  Lawrence^  10  lb.  p.  517. 
Waters  vs.  The  MerchanUf  Louisville  Insurance  Company^  \\  lb. 
p.  218. 

In  relation  to  the  testimony  offered  to  prove  that  Hoffman 
designedly  set  his  store  on  fire  to  defraud  the  defendants,  the 
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jadge  thought,  and  we  think  correctly,  that  it  should  be  exclu- 
ded, as  the  plaintiffs  were  not  in  the  least  degree  implicated  in 
the  charge.     Hoffman,  it  appears,  had  two  policies  underwritten 
by  the  defendants,  the  one  now  sued  on,  which  expressly  pur- 
ports on  its  face  to  be  for  the  account  of  the  plaintiffs,  although 
made  out  in  his  name ;  and  the  other  for  his  own  account  on 
goods  in  the  same  store.     If,  to  accomplish  his  own  fraudulent 
purposes,  Hoffman  conimitted  the  act  he  is  charged  with,  are 
the  plaintiffs  to  suffer  for  it,  when  it  is  not  even  intimated  that, 
they  were  in  any  manner  cognizant  of,  or  privy  to  the  deed  i 
Should  this  wicked  and  unauthorized  conduct  on  the  part  of 
I  their  agent,  affect  them  any  more  than  if  it  had  been  that  of  a 
1  stranger  ?     It  is  true  the  principal  is  liable  to  third  persons  in  a 
civil  suit,  for  the  frauds,  deceits,  misrepresentations,  &c.  of  his 
agent,  in  the  course  of  his  employment,  although  the  principal 
did  not  authorize,  or  justify,  or  participate  in  such  misconduct 
nor  even  know  of  it ;  but  the  just  and  necessary  limitation  of 
this  general  rule  is,  that  such  frauds,  deceits,  misrepresentations, 
&c.  must  occur  in  the  course  of  the  agency ;  and  he  is  not  re- 
sponsible for  the  agent's  wilfuU,  malicious,  and  unauthorized^ 
acts  in  matters  beyond  the  agency.    Story  on  Agency,  §  452, 456. 
If,  for  instance,  in  effecting  the  insurance  the  agent  makes  a ' 
false  representation  or  concealment,  such  false  representation 
or  concealment  will  be  considered  as  that  of  his  principal,  and 
will  have  the  same  effect  on  the  policy  as  if  made  by  the  prin* 
cipal,  it  being  an  act  within  the  scope  of  the  agency,  and  in 
doing  which  he  represents  the  principal ;  Jbut  in  the  present^ 
case,  the  act  charged  to  Hoffman  and  onered  to  be  proved, 
cannot  be  considered  as  done  in  the  execution  of  the  authority . 
given  him,  when  it  is  not  pretended  that  the  plaintiffs  were  v 
participants  in  the  fraud.    JUcJUmtir  vr.-  OriekeH^  1  £a8t^  Rep., 
106.    Foster  et  aL  vs.    The  Essex  Bank^  17  Mass.   Rep.,  608. 
Ware  vs.  The  Barrataria  and  Lafourche  Canal  Company ^  15  La; 
Rep.,  170.     Gaillaudet  vs.  Demaries,  18  La.  490. 

The  next  bill  of  exceptions  is  taken  to  the  opinion  of  the 
judge,  rejecting  as  evidence  the  record  of  a  suit  in  the  Commer- 
cial Court  between  Morton  Hoffman  and  the  defendants,  which 
is  stated  to  have  been  offered  by  the  latter,  to  prove  fraud  and 
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false  swearing  on  the  part  of  Hoffman,  and  for  the  purpose  of 
enabling  them  to  show  what  portion  of  the  property  belonged 
to  the  plaintiffs,  and  what  portion  belonged  to  Hoffman  indivi- 
dually. The  judge's  opinion  appears  to  us  correct.  It  does  not 
appear  from  the  bill  of  exceptions,  nor  is  it  pretended  by  the  de- 
fendants' counsel,  that  the  fraud  and  false  swearing  sought  to  be 
shown,  took  place  in  relation  to  the  plaintiffs'  claim  and  under 
their  policy.  If  the  evidence  offered  was  to  prove  such  fraud 
and  false  swearing  on  the  part  of  Hoffman  in  his  own  case,  and 
for  his  own  purposes,  it  was  clearly  irrelevant,  as  in  so  doing, 
he  was  not  acting  as  their  agent,  and  they  are  only  answerable 
for,  and  can  only  be  affected  by,  such  of  his  acts,  as  are  done  in 
the  coarse  of  his  employment.  The  plaintiffs,  moreover,  were 
not  parties  to  the  suit  in  the  Commercial  Court.  It  is  res  inter 
alias  ada^  and  cannot  be  used  against  them. 

A  third  bill  of  exceptions  was  taken  to  the  admission  of 
Hoffman's  testimony,  which  was  objected  to  on  the  ground  that 
he  had  sworn  to  a  statement  of  the  loss  as  being  the  amount  of 
his  loss ;  that  he  was  charged  in  the  answer  with  being  the  real 
plaintiff ;  and  that  the  defendants  had  expressly  charged  that 
the  fire  was  caused  by  the  fraud  or  negligence  of  said  witness, 
with  the  view  of  defrauding  them.  We  think  that  the  judge 
decided  rightly.  The  affidavit  was  made  by  the  agent  named 
as  such  in  the  policy.  When  he  swore  to  the  loss  as  his,  such 
an  oath  necessarily  referred  to  the  character  in  which  he  was 
recognized  and  acted  when  he  effected  the  insurance.  As  to 
the  mere  allegations  of  an  answer,  they  cannot  be  considered 
lis  sufficient  to  exclude  any  witnesses  offered  by  the  plaintiff  in 
a  cause. 

When  the  jury  were  about  to  retire,  the  defendants  moved 
the  court  to  charge  them,  that  the  sale  of  the  damage4  goods  at 
auction,  without  the  consent  of  the  underwriters,  was  not  a  pro- 
per criterion  by  which  to  ascertain  the  damage  done  to  the  pro- 
perty insured.  The  consent  of  the  defendants  that  a  sale  of  the 
goods  should  be  made  at  auction  having  been  shown  in  the 
present  case,  the  judge  refused,  and  properly,  we  think,  to 
instruct  the  jury  as  required.  The  question  as  to  what  course 
should  have  been  pursued,  had  no  such  consent  been  given,  was 
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not  before  the  jury.    The  instruction  called  for  was  not,  there- 
fore, necessary  to  assist  them  in  deciding  the  case. 

On  the  merits  the  evidence,  in  our  opinion,  sustains  the  verdict 
of  the  jury. 

Judgment  affirmed. 


The  State  v.  The  Judge  op  the  Fourth  Judicial  District. 

N.  having  obtained  an  injunction  from  a  Diatrict  Court  to  arrest  the  execution  of  a 
writ  of  poeseasion,  issued  from  a  Probate  Court,  on  the  ground  that  no  judgment 
had  been  rendered  under  which  the  writ  could  be  issued,  B.,  by  whom  the  writ 
had  been  obtained,  moved  to  dissolve  the  injunction  for  reasons  apparent  on  its 
ikoe.  The  motion  was  overruled,  and  B.  answered,  pleading  the  general  issue, 
and  averring  that  a  judgment  had  been  rendered  under  which  the  writ  of  possession 
was  issued.  While  these  proceedings  were  pending,  R  applied  to  the  Supreme 
Court  for  a  writ  of  prohibition  to  the  judge  of  the  District  Court,  on  the  ground 
that  he  had  exceeded  his  jurisdiction.  Held^  that  no  prohibition  could  be  issued, 
when  the  very  matter  for  which  it  is  sought  to  be  obtained  is  denied,  and  is  the 
main  point  in  litigation,  yet  untried  in  the  lower  court  Per  Cur.  To  grant  a 
prohibition,  would  be  to  try  the  case  on  its  merits,  before  an  appeal.  The  want  of 
jorisdiction  in  tho  District  Court  does  not  appear  on  the  face  of  the  petition ;  and 
it  is  not  shown  that  the  inferior  judge  has  refused,  after  being  made  aware  of  the 
existence  of  a  judgment  of  the  Court  of  Probates,  to  declare  his  want  of  jurisdic 
tioo,  which  depends  on  the  existence  of  such  a  judgment 

The  writ  of  prohibition  is  an  extraordinary  one,  and  should  be  issued  only  in  cases  of 
great  necessity,  clearly  shown,  and  where  the  party  has  applied,  in  vain,  to  tlie 
inferior  tribunals  for  relief 

Application  for  a  prohibition  to  Deblieux,  Judge  of  the  Fourth 
Judicial  District. 

Raberiton  and  R,  H.  CAtim,  for  the  applicant. 

Lobdell  and  Labauve^  contr&. 

Smozr,  J.  In  answer  to  the  provisional  order  of  prohibition^ 
issued  in  this  case  in  January  last,  and  notified  to  the  Judge  of 
the  Fourth  Judicial  District,  based  upon  the  sufficiency  of  the 
matters  stated  in  the  petition  of  Pierre  Paul  Babin,  our  learned 
brother  has  informed  us,  **  that  when  the  provisional  ipjunction 
complained  of  was  applied  for,  he  considered  that,  under  the 
allegations  under  oath  of  the  party,  showing  that  there  was  no 
judgment  upon  which  the  writ  of  possession  under  which  the  sheriff 
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claimed  to  act  could  he  based,  the  sheriff  and  Babin  were  to  be 
viewed  as  mere  trespassers,  and  that  to  such  a  case,  the  rale  of 
law  giving  the  execution  of  judgment  to  those  courts  alone 
which  rendered  them,  did  not  apply."  He  further  states,  that 
'^he  considered  that  cases  miglit  arise  in  which  documents  pur- 
porting to  be  writs  of  a  court  might  be  obtained,  without  any 
previous  action  or  participation  of  the  judge  of  said  court.  That, 
in  the  case  stated  in  Nolan's  petition,  the  facts  related  show, 
that  it  was  impossible  that  a  judgment  could  have  been  ren- 
dered, as  the  court  is  stated  to  have  adjourned  without  render- 
ing a  judgment,  and  the  writ  to  have  been  procured  after  it 
met  again." 

The  learned  judge  further  says,  that  **  when  the  cause  came 
up  before  him  at  the  December  session,  on  a  motion  to  dissolve 
summarily  the  injunction,  for  reasons  apparent  on  the  face  of 
the  petition,  he  still  maintained  his  former  opinion,  as  by  the 
motion  thus  made  the  defendant  admitted,  for  the  time,  the  facts 
as  stated  in  the  petition,  and  as  they  resulted  in  establishing,  as 
the  court  thought,  that  there  was  no  judgment  rendered  in  the 
Court  of  Probates,  upon  which  a  writ  of  possession  could  be 
founded;  and  as,  on  neither  of  the  above  occasions  was  the 
existence  of  a  judgment,  formal  or  informal,  suggested ;"  and 
he  concludes  with  the  remark,  that  "  had  the  existence  of  a 
judgment,  apparently  formal,  been  shown  by  Babin,  the  it^unc- 
tion  would  have  been  instantly  dissolved,  under  his  conviction 
that  the  principle  reserving  the  execution  of  judgments  and  the 
staying  of  proceedings  under  them  to  the  courts  by  whom  they 
were  rendered,  is  a  law  of  the  land."  A  copy  of  the  petition 
upon  which  the  injunction  was  granted,  of  the  proceedings  had 
below  on  the  motion  to  dissolve  it,  and  of  the  defendant's  answer, 
accompanies  the  answer  of  the  judge ;  and  it  appears  thereby 
that,  after  the  motion  to  dissolve  the  injunction  had  been  over- 
ruled,  the  defendant,  Babin,  filed  his  answer,  in  which,  after 
pleading  the  general  issue,  he  avers  that  there  was  a  judgment 
homologating  the  partition  in  the  Probate  Court,  which,  he 
states,  he  is  ready  to  produce,  and  show  upon  the  trial  of  the 
case. 

Now,  on  referring  to  the  petition  on  which  the  writ  of  injunc- 
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tion  was  obtained,  we  find  the  following  allegations :  "  That 
the  oppositions  made  by  Nolan  to  the  homologation  of  the  parti- 
tion, were  fixed  to  be  tried  on  the  26th  of  September,  1844 ;  that 
on  the  day  so  fixed  for  said  trial,  the  parties  appeared  in  open 
court,  and  the  said  oppositions  were  tried,  but  that  there  teas  no 
Judgment  overruling  the  said  cpposition,  nor  fiomologating  the  said 
partition^  rendered  and  read  in  open  courts  on  the  day  of  the  trial 
thereof;  and  that,  immediately  after  said  trial,  the  Court  of  Pro- 
bates adjourned  to  the  first  Monday  in  October,  1844,  without 
rendering  and  reading  in  open  court  any  judgment^  either  overruling 
the  said  opposition^  or  homologating  the  said  partiionr  The  peti- 
tioner further  states :  ^  that  there  is  not,  and  cannot  be  any  judg- 
ment executory  homologating  the  partition  aforesaid,  and  refer- 
red to  in  the  writ  of  possession,  and  decreeing  the  slaves  therein 
named  as  Babin's  property,  &c."  He  also  represents  *^  that  he 
notified  the  sheriffqf  the  non-existence  of  any  such  executory  judg' 
ment,  4*^. ;  and  he  prays  that  a  writ  of  inj'unction  may  issue 
and  that  the  sherifi*  and  Babin  may  be  condemned  to  pay  him 
one  thousand  dollars  damages." 

It  is  obvious  from  the  allegations  set  forth  by  Nolan  in  his 
petition  for  an  injunction,  which  were  regularly  sworn  to  by 
him,  and  from  the  allegations  contained  in  Babin's  petition  for 
a  writ  of  prohibition,  which  are  also  sworn  to  by  the  latter,  that 
they  are  at  issue  upon  the  question,  or  rather  upon  the  fact  of 
the  existence  or  non-existence  of  the  judgment  upon  which  the 
writ  of  possession  was  issued,  and  that  such  issue,  sho.wn  to 
have  been  joined  below  by  Babin  in  the  injunction  suit,  is  now 
pending  before  the  District  Court.  Hence  the  question  pre* 
sents  itself:  Have  we  the  power  of  granting  a  writ  of  prohibi- 
tion, when  the  very  matter  upon  it  is  sought  to  be  obtained  is 
denied,  and  appears  to  be  the  main  subject  in  litigation,  yet  un- 
tried and  pending  in  the  lower  court,  in  the  very  suit  which  the 
applicant  seeks  to  take  from  the  cognizance  of  the  inferior  tri- 
bunal 7  Would  not  such  a  proceeding,  on  our  part,  amount  to 
trying  the  case  on  its  merits,  without  its  being  before  us  on  an 
appeal. 

It  has  already  been  seen  that  nothing  in  the  petition  for  an 
injunction  indicates  that  any  judgment,   however  informal  it 
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might  have  been,  ever  was  rendered  by  the  Probate  Court  upon 
which  the  writ  of  possession  complained  of  could  have  issued. 
On  the  contrary,  it  states  in  positive  terms  that  none  was  ever 
rendered  and  read  in  open  court ;  that  said  court  adjourned  to 
a  further  period  without  rendering  and  reading  any  such  judg- 
ment ;  and  that  there  was  not  and  could  not  be  any  judgment 
executory  as  referred  to  in  the  writ  enjoined.     Thus  the  inferior 
judge  far  from  being  apprized  of  the  existence  of  a  judgment, 
had  every  reason  to  believe  that  the  sworn  allegations  of  the 
plaintiff  in  injunction  were  true ;  and  that  by  taking  cognizance 
of  the  case,  he  was  not  violating  the  principle  of  law,  which  he 
recognizes  himself,  in  his  answer  to  the  rule,  as  being  the  law 
of  the  land.     He  was  not  exceeding  the  bounds  of  his  jurisdic- 
tion, as  he  had  no  other  means  of  ascertaining  the  true  state  of 
the  facts  which  gave  rise  to  the  application  for  an  injunction, 
than  the  allegations  upon  which  such  application  was  founded ; 
and  as,  in  order  to  take  the  case  out  of  the  court,  it  was  perhaps 
the  duty  of  the  defendant  not  to  make  a  motion  to  dissolve  the  in- 
junction on  the  face  of  the  petitioui  (which  would  have  been  an  ad 
mission  of  the  facts  therein  stated,)  but  to  iSle  his  plea  to  the  juris- 
diction of  the  District  Court,  based  upon  the  existence  of  the  judg- 
ment, however  informal  or  irregular  it  might  have  been,  upon 
which  the  writ  of  possession  had  been  issued.    This,  however,  ap- 
pears to  be  now  the  very  issue  joined  below,  as  resulting  from  the 
defendant's  answer  to  the  merits  of  the  controversy,  and  as  this 
matter  has  never  been  tried,  nothing  shows  that  the  inferior 
judge  has  ever  refused,  on  being  made  aware  of  the  existence 
of  the  judgment  of  the  Court  of  Probates,  if  any  such  really 
exists,  to  declare  that  he  has  no  jurisdiction  in  granting  the  writ 
of  injunction,  and  in  taking  cognizance  of  the  matter  upon  which 
it  was  obtained.    It  is  certain  that  such  want  of  jurisdiction  did 
not  appear  on  the  face  of  the  petition,  and  as  we  said,  in  the 
case  of  The  State  vs.  Tlie  Judge  of  the  Gommercial  Courts  the 
writ  applied  for  is  an  extraordinary  one,  and  should  only  be 
issued  in  a  case  of  great  necessity,  when  clearly  shown ;  and 
before  we  will  issue  it,  it  must  appear  that  the  applicant  has 
applied,  in  vain,  to  the  inferior  tribunals  for  relief.     4  Rob.  50. 
Here,  it  will  be  conceded,  that  the  jurisdiction  of  the  District 
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Court  depends  upon  the  existence  or  non-existence  of  the  jadg- 
ment  alluded  to  in  the  applicant's  petition ;  and  although  we 
have  been  furnished  with  a  copy  of  a  judgment,  said  to  be  the 
one  of  which  the  existence  is  denied  in  Nolan's  petition  for  an 
injunction,  we  do  not  feel  ourselves  authorized  to  express  any 
opinion  on  this  matter,  and  to  say  now  that  the  District  Judge 
has  exceeded  his  jurisdiction.  It  would  be  deciding  the  case  on 
its  merits,  and  it  will  be  time  enough  to  consider  this  question 
after  the  judge  a  quo  shall  have  expressed  his  views  upon  it,  if 
the  case  ever  comes  before  us  on  an  appeal  from  his  decision. 
The  rule  is,  therefore,  discharged. 


O01LE  GouBDAiK  V.  John  Davenport. 

The  action  by  one  who  has  attained  majority,  against  bis  tator,  for  an  accoant  of 
hu  tatonhip,  is  prescribed  by  foor  years,  commencing  from  the  day  of  majority. 
C*  C.  356. 

Appeal  from  the  Court  of  Probates  of  East  Baton  RougCy 
TessieTj  J. 

Brunoty  for  the  appellant,  cited  Civ.  Code,  arts.  3456,  3465 « 
8466,  3471.  Gayoso  de  Lemos  v.  Oarcia^  1  Mart.  N.  S.  325. 
Carraby  et  al.  v.  Navarre^  3  La.  263.  Gosselin  v.  AbcU,  3  lb. 
551.     Commagere  v.  Gaily,  6  La.  161. 

T.  G.  Morgauj  for  the  defendant. 

BuLLASD,  J.  The  defendant  John  Davenport,  formerly  the 
tutor  of  his  deceased  brother  Joseph  Davenport,  is  sued  in  this 
case,  to  compe\  him  to  render  an  account  of  his  tutorship,  by  the 
minor  heir,  represented  by  his  natural  tutrix.  The  plaintiff's 
father  was  born  in  the  year  1807,  and  although  the  time  of  his 
death  is  not  precisely  shown,  yet  it  appears  he  was  alive  in  1837 
or  1838,  nearly  ten  years  after  attaining  the  age  of  majority. 

The  defendant,  after  pleading  various  matters,  and  particu- 
larly that  he  had  more  than  paid  to  his  deceased  brother,  in  his 
life  time,  all  that  he  was  entitled  to,  and  after  much  evidence 
had  been  given  upon  the  merits,  finally  pleaded  the  prescription 
of  four  years  to  the  action  of  this  ward,  under  article  356  of  the 
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Civil  Code.    This  plea  was  sustained,  the  suit  dismissed,  and 
the  present  appeal  taken. 

The  court,  in  our  opinion,  did  not  err.  The  question  came 
before  this  court  in  the  case  of  Comma^ere  v.  Gaily  et  aL  (6  La. 
161),  and  it  was  then  decided,  that  the  prescription  established 
by  article  356  of  the  Civil  Code  applies  to  such  an  action  as  the 
present,  in  which  the  pupil  having  attained  the  age  of  majority, 
sues  his  tutor  for  an  account  of  his  tutorship.  See  the  case 
above  mentioned  and  the  authorities  therein  cited. 

Judgment  affijTned. 


The  Commissioners  of  the  Clinton  and  Port  Hudson  Rail  Road 

Company  v.  John  Kernan. 

Neither  the  charter  of  the  Clinton  and  Port  Hudson  Rail  Road  Company,  (Acts  7th 
Feb.  1833,  lOth^March  1934,  etc.,}  nor  the  by-laws  of  the  Company,  conferred 
any  authority  on  their  cashier  to  release  a  debtor  of  the  Company's  by  substi- 
tuting another  in  his  place. 

The  legal  interest  on  a  sum  discounted  by  a  bank,  is  that  established  by  its  charter. 
C.  C.  2895. 

The  provision  of  the  19th  section  of  the  act  of  1834,  relative  to  the  Clinton  and 
Port  Hudson  Rail  Road  Company,  which  declares,  that  the  mortgages  for  stock 
«nd  loans  granted  by  virtue  of  that  act,  shall  bear  interest  at  the  rate  of  ten  per 
cent  a  year,  after  maturity,  until  paid,  applies  only  to  subscriptions  for  the  part  of 
the  stock  to  be  secured  by  mortgage.  Under  the  charter,  eight  per  cent  is  tho 
rate  of  legal  interest,  arising  ex  mora,  on  a  note  given  for  money  loaned.    Sect.  8. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

A.  M.  Dunn,  for  the  appellants. 

McVeUf  Muse  and  Merrick,  for  the  defendant. 

Bullard,  J.  The  plaintiffs,  as  Commissioners  for  liquidating 
the  affairs  of  the  Clinton  and  Port  Hudson  Rail  Road  Company, 
allege  that  the  defendant  is  indebted  to  that  institution  in  the 
amount  of  his  note  for  $3200,  with  interest,  payable  to  their 
cashier.  That  the  defendant,  after  the  note  had  become  the 
property  of  the  bank,  induced  the  cashier  to  take  the  note  of 
one  Charles  Black,  who  was  notoriously  insolvent,  for  the  same 
amount  of  money,  in  lieu  of  his  own  note,  and  thereby  got  pos- 
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session  of  his  own  note,  under  the  pretext  of  selling  and  trans- 
ferring to  said  Black  fifty  shares  of  the  cash  stock  of  said  insti- 
tution, which  were  pledged  for  the  payment  of  said  note,  but 
which,  at  the  time  of  the  transfer,  had  become  worthless.  They 
allege  that  said  transaction  was  unauthorized  by  the  Company, 
and  not  warranted  by  the  charter,  and  was  a  fraud  upon  the 
Company.  They  annex  to  their  petition  the  note  of  said  Black, 
to  be  returned  to  the  defendant  Keman.  They  pray  for  judg« 
ment  for  the  amount  of  the  note  first  given,  with  interest  and 
costs. 

The  defendant  first  answered  by  a  general  denial,  and  then 
pleaded,  as  a  peremptory  exception,  that  proper  parties  had  not 
been  made,  and  prescription. 

The  facts  alleged  in  the  petition  are  substantially  proved. 
The  note  sued  on  was  given  and  secured  by  a  pledge  of  stock. 
The  note  of  Black  was  taken  in  lieu  of  it,  on  a  transfer  of  the 
stock  to  him,  and  the  defendant  released  by  the  cashier  alone, 
without  the  express  consent  of  the  Board  of  Directors.  There 
was,  therefore,  a  novation,  if  the  cashier  was  competent  to  give 
the  consent  of  the  corporation  to  the  contract  by  which  one 
debtor  was  released  and  another  accepted  in  his  place. 

It  is  clear  that  neither  the  charter  nor  the  by-laws  confer 
such  authority  on  the  cashier ;  and  it  only  remains  to  enquire, 
whether  its  exercise  has  been  sanctioned  by  usage  and  the 
acquiescence  of  the  Directors. 

Some  of  the  witnesses  testify  that  similar  transactions  had 
been  made  by  the  cashier  without  the  authority  of  the  Direc- 
tors, but  with  their  knowledge.  The  cashier  at  that  time  testi- 
fies, that  he  notified  both  parties  that  the  Board  disapproved  the 
transaction ;  and  a  copy  of  a  resolution  of  the  Board  to  that 
effect  18  in  the  record.  It  is  shown  further,  that  Black  voted  as 
a  stockholder  after  the  transfer  to  him  of  the  stock  by  Keman. 

The  evidence  is  far  from  satisfying  us  that  the  cashier  had 
any  authority  to  bind  the  corporation,  by  a  release  of  a  debt 
due  to  the  bank,  either  derived  from  the  charter  or  sanctioned 
by  usage.  His  powers  are  administrative  only.  A  mere  trans- 
fer of  stock  so  as  to  entitle  the  transferree  to  vote  at  a  meeting 
of  the  stockholders,  does  not  require  the  consent  of  the  corpo- 
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ration ;  but  that  is  a  very  different  thing  from  the  release  of 
the  obligation  of  the  original  stockholder  to  pay  his  note  secured 
by  a  pledge  of  the  same  stock.  The  plea  of  prescription  is  not 
sustained. 

We  conclude  that  the  court  erred  in  giving  judgment  for  the 
defendant. 

The  plaintiffs  claim  interest  at  the  rate  of  ten  per  cent  per 
annum.  Their  right  to  recover  any  rate  of  legal  interest  above 
five  per  cent,  in  the  absence  of  any  stipulation,  depends  upon  the 
charter  of  the  bank.  The  8th  section  of  the  act  of  1834,  entitled 
An  act  to  amend  the  act  incorporating  the  Clinton  and  Port 
Hudson  Rail  Road  Company,  (See  acts  of  that  year,  page  114,) 
declares  that  they  shall  not  receive  more  than  eight  per  cent  per 
annum  on  any  loan  or  discount.  It  is  true  the  17th  section  of 
the  same  act  provides,  that  the  mortgages  for  stock  and  loans 
granted  by  this  act  shall  bear  ten  per  cent  after  maturity,  until 
paid.  But  we  understand  the  last  provision  to  apply  to  sub- 
scriptions  for  that  part  of  the  stock  to  be  secured  by  mortgage. 
We  conclude  that  eight  per  cent  is  the  rate  of  legal  interest, 
arising  ex  mora^  on  a  note  given  for  money  loaned,  this  being  a 
loan  upon  a  pledge  of  cash  stock.     2  La.  61. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  adjudged  and  de- 
creed that  the  plaintiffs  recover  of  the  defendant,  John  Kernan, 
the  sum  of  $3200,  with  interest  at  eight  per  cent  from  the  ma* 
turity  of  the  note,  and  the  costs  in  both  courts. 


Same  Case — Ov  ak  Applicatiok  fob  a  Re-hbaeing. 

Defendant  having  made  a  note  in  favor  of  a  bank,  obtained  from  the  caihier  poe« 
seaiion  of  the  note  and  a  release  Irom  the  debt,  on  substituting  another  debtor  in 
his  place.  In  an  action  against  the  makfr  to  recover  tbe  amount  of  the  note,  on 
the  ground  that  the  cashier  had  no  authority  to  release  him :  HM,  tliat  plaintifl^ 
were  under  no  obligation  to  cite  the  maker  of  the  second  note  as  a  party  to  tbe  suit. 

The  release  of  a  debtor  is  an  act  of  ownership,  which  the  cashier  of  a  bank  is  not 
authorized  to  do,  under  his  general  administrative  powers. 

Bcllard,  J.    The  defendant's  counsel  have  presented  a  peti- 
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tioa  for  a  re-hearing  at  the  same  time  that  they  are  pleased  to 
imagine  that  such  applications  are  listened  to  by  us  with  reluc- 
tance. In  this  they  are  certainly  mistaken ;  for  we  always 
pay  the  most  respectful  attention  to  such  applications,  believing 
them  to  be  dictated  by  a  sense  of  professional  diUy  on  the  part 
of  counseli  although  sometimes  indicating  an  excessive  profes- 
sional zealy  and  making  too  little  allowance  for  an  honest  dif- 
ference of  opinion. 

One  ground  for  asking  this  re-hearing  is,  that  the  court  en- 
tirely overlooked  a  plea,  on  the  part  of  the  defendant,  that  pro- 
per parties  had  not  been  made,  and  that  Black,  the  maker  of  the 
new  note,  ought  to  have  been  made  defendant.  It  is  true  this 
was  not  noticed,  because  no  reason  was  given  why  he  should 
have  been  cited  by  the  bank  as  defendant.  Such  a  proceeding 
would  have  been  absurd  in  the  plaintiffs,  who  had  refused  to 
recognize  him  as  their  debtor,  and  who  had  no  judgment  to  ask 
against  him.  His  note  was  brought  into  court  to  be  given  up 
to  the  defendant,  Keman.  Perhaps  the  defendant  would  have 
been  authorized  to  cite  Black  in  the  case,  as  his  personal  war- 
rantor ;  but  between  the  plaintiffs  and  him  there  was  no  pri- 
ority of  contract,  and  the  defendant  did  not  ask  to  have  him 
made  a  party. 

Upon  the  merits,  it  appears  to  us  that  the  doctrines  of  agency 
as  it  relates  to  cashiers  of  banks,  as  laid  down  in  Story  on  Agen- 
cy, page  103,  are  applicable  ;  and  that  the  release  of  a  debtor 
in  an  act  of  ownership,  which  a  cashier  is  not  authorized  to 
perform  under  his  general  administrative  powers.  The  aoqui- 
esipence  of  the  board  in  other  transactions  of  the  kind  would 
prove  nothing,  unless  it  were  shovni  that  in  those  cases,  as  in 
this,  the  transferee  of  the  stock  and  maker  of  the  new  note, 
was  notoriously  insolvent.  If  in  the  other  instances  the  new 
obligor  was  solvent,  no  inference  can  be  drawn  from  the  assent 
of  the  directors  being  given  tacitly,  or  their  acquiesence  in  the 
act  of  the  cashier. 

Re-hearing  refused. 


Vol,  X.  23 
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Jeam  David  Laizer  v.  Louis  Florval  Generes. 

A  purchaser  eTicted  from  the  property,  has  a  right  to  recover  from  his  vendor  the 
price  paid  him. 

A  purchaser,  being  a  possessor  honafide^  against  whom  a  judgment  of  eviction  has 
been  obtained,  is  entitled  to  be  reimbursed  whatever  has  been  expended  by  him  in 
useful  improvements  (C.  C.  2485) ;  and  he  has  a  right  to  retain  the  property  until 
repaid.     C.  C.  3416.     But  the  value  of  the  improvements  should  be  demanded 

.  from  the  party  seeking  to  evict  him,  and  the  premises  should  not  be  abandoned 
until  it  is  reimbursed.  Where  the  purchaser  leaves  the  property  before  being 
paid,  or  being  sued,  he  cannot  recover  the  value  of  the  improvements  from  his 
vendor. 

A  purchaser,  not  aware  of  the  defects  in  his  title,  being  a  posaeasor  in  good  ft,ith,  is 
bound  to  account  for  the  fruits  of  the  thing  sold,  only  from  the  commencement  of 
a  suit  for  the  recovery  of  the  property.    C.  C.  495, 3416. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
an,  J. 

This  was  an  action  by  the  purchaser  against  the  vendor  of 
certain  lots  in  the  city  of  Lafayette,  to  recover  from  the  latter, 
on  the  ground  of  eviction,  a  part  of  the  price,  which  had  been 
paid,  the  value  of  the  improvements  put  upon  the  property,  fee- 
There  was  a  judgment  in  favor  of  the  plaintiff  for  the  part  of 
the  price  of  the  property  paid  by  him.  As  to  the  rest  of  the 
claim,  there  was  a  judgment  for  the  defendant.  The  defen- 
dant appealed,  and  the  plaintiff  prayed  for  an  amendment  of 
the  judgment,  so  as  to  allow  him  the  full  amount  of  his  claims. 

/.  Segkers,  for  the  plaintiff.  The  judgment  of  the  lower  court 
is  in  violation  of  art.  2485  of  the  Civil  Code,  which  declares  that 
the  vendor  shall  reimburse,  or  cause  to  be  reimbursed  to  the 
buyer  by  the  person  who  evicts  him,  all  useful  improvements 
made  by  him  on  the  premises.  See  Pothier,  Contr.  de  Vente, 
No.  163,  p.  190.  Duranton,  Vente,  No.  297,  p.  316.  Troplong, 
Vente,  No.  508,  p.  763 ;  Nos.  487,  488,  p.  789. 

/.  B.  Conrad,  for  the  appellant.  ^ 

Martin,  J.  The  plaintiff,  evicted  from  several  lots  which  he 
had  purchased  from  the  defendant,  institutes  this  suit  to  recover 
the  amount  of  a  note  for  $750,  by  him  paid,  the  value  of  his 
improvement's,  and  the  costs  for  advertising  a  monition. 

He  had  judgment  for  the  first  item.     There  was  judgment 
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against  him  on  the  second,  the  court  being  of  opinion  that  he 
had  been  compensated  therefor  by  the  rents  which  he  had  re- 
ceived daring  his  possession  of  the  premises.  Likewise,  on  the 
third,  the  court  observing  that  the  deed  from  the  defendant  to 
him  showed  that  the  latter  had  bound  himself  to  pay  the  costs 
of  the  monition.     The  defendant  appealed. 

The  claim  was  resisted  on  the  ground  that  the  amount  of  the 
note  was  compensated  by  rents  received  by  the  plaintiff  before 
the  eviction ;  that  the  improvements,  for  which  compensation  is 
claimed,  were  improperly  made,  after  the  plaintiff  had  notice  of 
Connolly's  opposition  on  the  monition,  under  which  the  sale  by 
the  sheriff  and  the  present  defendant  was  set  aside. 

The  plaintiff  and  appellee  prays  for  the  amendment  of  the 
judgment  in  his  favor,  by  allowing  him  the  value  of  the  improve- 
ments, and  the  expense  of  advertising  the  monition. 

The  counsel  for  the  plaintiff  and  appellee  has  relied  on  the 
Civil  Code,  art.  2465,  which  provides  that  '*  the  seller  is  bound 
to  reimburse,  or  cause  to  be  reimbursed  to  the  buyer,  all  useful 
improvements;"  and  has  urged,  that  in  a  sale  the  property 
passes  forever  to  the  buyer ;  and  that,  on  his  eviction,  his  war- 
rantor has  no  right  to  compensate  the  improvements  with  the 
rents. 

It  appears  to  us  that  judgment  was  properly  given  in  favor  of 
the  plaintiff  for  the  amount  of  the  note,  which  was  part  of  the 
price  of  the  property  sold.  Judgment  was  correctly  given  in 
favor  of  the  defendant  on  the  rest  of  the  case.  He  was  a  bona 
fide  possessor,  and  as  such  had  a  claim  for  the  reimbursement 
of  all  he  expended  in  useful  improvements ;  and  he  made  the 
fruits  his  own  until  the  inception  of  the  suit.  Civil  Code,  art. 
405.  It  is  otherwise  with  regard  to  the  improvements.  Until 
they  are  reimbursed  to  him  he  has  a  right  to  retain  the  pro- 
perty.    Civil  Code,  3416. 

In  the  present  case,  however,  the  plaintiff  ought  to  have  de- . 
manded  the  value  of  his  improvements  from  the  party  who 
recovered  the  premises,  and  ought  not  to  have  abandoned  them> 
until  he  was  sued,  or  was  paid  for  them.     He  was  too  ha^ty  in 
quitting  the  premises  before. 

Judgment  was  also  correctly  given  for  the  defendant,  for  the 
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costs  of  the  advertisements,  the  plaintiff  having  engaged  to 
pay  the  costs  of  the  monition. 

The  plaintiff  may  still  claim  the  value  of  his  useful  improve- 
ments from  the  party  who  has  recovered  the  premises,  and 
taken  possession  of  them. 

JudgmenU  affirmed. 


.^  -^  Ezra  Courtney  v.  Thomas  L.  Andrews  and  another. 

10  r  18a 
60     54 

iOr  18qI      I^^^nd^nts  having  sold  certain  lots  of  ground  to  the  plaintiff  and  another  person, 
52  2go|  the  latter  gave  their  notes  for  the  price,  payable  at  future  periods.    The  notet  were 

50^  ^u  i<l<>ntified  with  the  act  of  sale,  and  secured  by  mortgage  on    the  property.    The 

other  purchaser  having  tubsequently  sold  his  interest  to  the  plaintiff  by  an  aot  of 
sale  in  which  the  defendants  intervened  for  the   purpose  of  correcting  an  error  in 
the  description  of  the  property,  the  notes  first  given   were   cancelled,  and  others 
were  executed  by  the  last  purchaser,  payable  to  the  defendants,  or  bearer,  for  the 
same  amounts  and  maturing  at  the  same  periods  as  the  first.    These  notes  were 
certified  by  the  parish  judge  to  have  been  given  to  secure  the  purchase  money  of 
the  property ;  but  no  mortgage  was  reserved  to  secure  their  payment    Two  of  the 
notes  last  given  having  been  protested  for  non  payment  at  maturity,  the  defendant* 
took  out  an  order  of  seizure  and  sale  under  the  act  in  which  a  mortgage  was  re- 
served in  then*  favor,  annexing  to  their  petition  therefor  the  protested  notes.    On  a 
motion  to  dissolve :  HM,  that  to  entitle  a  party  to  executory  process,  as  the  owner 
of  an  act  importing  a  confession  of  judgment,  containing  a  privilege  or  mortgage 
in  his  favor,  it  must  appear  from  the  act  itself,  that  the  debtor  has  declared  or  ac- 
knowledged therein  the  debt  for  which  the  privilege  or  mortgage  was  given;  that 
the  order  of  seizure   and  sale  having  been  applied  for  under  an  act  containing  no 
declaration,  on  the  part  of  the  plaintiff,  of  his  being  indebted  to  defendants  in  the 
amount  sued  for,  and  the  notes  annexed  to  the  petition  not  being  mentioned  in  the 
act,  no  executory  process   could  be  legally  issued  thereon ;  that  no  such  prooe« 
could  be  issued  uoder  the  first  sale,  as  the  notes  given  under  it  are  admitted  to  have 
been  cancelled  ;  nor  under  the  second,  the   defendants  not   being  recognized,  nor 
alluded  to  therein  as  the  creditors  of  the  plaintiff. 
Parol  evidence  is  inadmissible,  on  an  application  for  an  order  of  seizure  and  sale,  to 
strengthen  or  add  to  the  stipulfttions  in  the  act  of  mortgage,  or  to  supply  the  omis- 
siou  of  any  stipulation.    The  evidence  must  appear  on  the  face  of  the  act  itself— « 
not  aliunde. 

Appeal  from  the  District  Com't  of  East  Feliciana,  Johnson^  J. 

Simon,  J.     The  facts  of  this  case  are  these:  On  the  13th  of 

January,  1840,  Andrews  and  wife  sold,  by  notarial  act,  to  J.  B» 


I 
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Taylor  and  B.  Courtney,  three  lots  in  the  town  of  Clinton,  for 
the  sum  of  96000,  for  which  the  purchasers  gave  their  three 
notes  for  92000  each,  payable  in  three  annual  instalments  from 
the  first  of  January,  1840.  Those  notes  were  identified  with 
the  act  of  sale.*  On  the  20th  of  March  ensuing,  a  certain  sale 
was  passed  by  authentic  act  from  J»  B.  Taylor  to  £.  Courtney,  in 
which  it  is  declared :  **  that  for  and  in  considerationqfthe  cancelling 
of  the  notes  (therein  described)  given  by  Taylor  and  Courtney  to  An- 
drewSf  January  1 3/A,  1 840,  as  the  consideration  of  the  lots  hereinafter 
described^  sold  by  said  Andrevos  (o  Taylor  and  Courtney f&c,  they, 
the  said  Taylor  and  wife,  have  given,  granted,  sold,  and  deliv- 
ered unto  Ezra  Courtney,  (present  and  accepting,)  three  certain 
lots,  &c."  Andrews  and  wife  intervened  in  the  act  for  the,  pur- 
pose of  explaining  and  correcting  an  error  made  in  their"  pre* 
vious  sale,  and  declared  that  lot  No.  11  in  square  17,  instead  of 
lot  No.  3,  was  the  lot  conveyed  and  intended  to  be  conveyed  by 
the  description  No.  3,  &c. 

It  appears  that  on  the  day  of  the  sale  from  Taylor  to  Courtney, 
three  promissory  notes  were  executed  by  the  latter,  an  solido,  with 
two  other  persons,  for  92000  each,  payable  to  Andrews,  or  bearer, 
on  the  first  of  January,  1841,  '42,  and '43,  corresponding  exactly 
with  the  periods  of  maturity  of  the  three  notes  mentioned  in  the 
first  sale,  and  subsequently  cancelled.  These  last  notes,  though 
not  mentioned,  nor  in  any  manner  alluded  to  in  the  act  of  sale  from 
Taylor  to  Courtney,  as  replacing  the  three  first  notes,  contain  a 
certificate  of  the  Parish  Judge,  in  which  he  declares  that,  "  this 
note  is  given  to  secure  the  purchase  money  of  three  lots  in  Clin- 
ton, this  day  transferred  by  J.  B.  Taylor  and  wife  to  Ezra  Court- 
ney ;"  and  no  date  being  given  to  this  certificate,  the  words 
"  this  day*'  must  necessarily  refer  to  the  date  of  the  notes. 

Sometime  after  the  maturity  of  the  second  note,  Andrews 
applied  by  petition  to  the  Judge  of  the  1  hird  District,  for  the 
purpose  of  obtaining  an  order  of  seizure  and  sale  of  the  three 
lots  by  him  sold  to  Taylor  and  Courtney,  to  satisfy  the  two  first 
notes  executed  by  E.  Courtney  and  others,  alleging  therein  that 


*And  were  secured  by  mortgage  on  the  property. 
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on  the  13th  of  January,  1840,  he  had  sold  said  lots  to  Taylor  and 
Courtney,  for  the  sum  of  96000,  payable  as  stated  in  the  deed ; 
that  on  the  20th  of  March  ensuing,  Taylor  conveyed  his  interest 
in  the  premises  to  E.  Courtney,  the  notes  of  said  Taylor  being 
cancelled,  and  E.  Courtney  and  others  executing  their  joint  and 
several  notes,  to  petitioner,  or  bearer,  for  the  sum  of  92000  each, 
and  which  were  identified  by  the  notary  with  the  act  of  sale 
from  Taylor  to  Courtney.  The  order  applied  for  was  granted, 
and  executory  process  having  issued  thereon,  the  sale  of  the 
property  seized  was  arrested  at*  the  suit  of  Ezra  Courtney,  who 
obtained  a  writ  of  injunction  for  that  purpose. 

His  petition  represents  that  Andrews  had  no  right  to  obtain 
the  order  of  seizure  and  sale,  which,  he  insists,  is  unaijthorized 
by  law.  He  admits  the  purchase  made  by  himself  and  Taylor, 
on  the  13th  of  January,  1840,  for  which  they  gave  three  notes, 
&c.,  but  avers  that  said  notes  were  subsequently  novated  and 
paid  by  the  other  three  notes  given  on  the  20th  of  March ;  that 
these  notes  were  given  to  Andrews,  and  the  three  previous  ones 
were  cancelled.  He  further  alleges  that  no  mortgage  was  exe- 
cuted on  the  property  to  secure  the  payment  of  the  notes  of  the 
20th  of  March,  and  that  it  is  not  even  pretended  in  Andrews' 
petition  for  an  order  of  seizure  and  sale,  nor  alleged  that  any 
mortgage,  or  act  importing  a  confession  of  judgment  on  the  same 
exists.  He  prays  for  a  writ  of  injunction,  and  claims  9500  da- 
mages against  Andrews,  &c. 

Andrew^  €^nswered  by  averring  that  there  was  no  sufficient 
ground  for  the  issuing  of  the  injunction.  He  denies  that  there 
has  been  any  novation  as  set  forth  in  the  petition ;  and  prays  that 
the  injunction  maybe  dissolved,  with  interest  and  damages, &c. 

Judgment  was  rendered  below  in  favor  of  the  defendants, 
dissolving  the  injunction,  and  condemning  the  plaintiff  and  his 
security  on  the  bond,  to  pay,  in  solido^  to  the  defendant  Andrews 
five  per  centum  on  the  amount  enjoined  as  damages,  and  the 
further  sum  of  9100  as  special  damages;  and  from  this  judg- 
ment, after  a  vain  application  for  a  new  trial,  the  plaintiff, 
Courtney,  has  appealed. 

It  has  been  asserted  in  the  argument  of  this  cause,  and  assent- 
ed to  by  the  appellant's  counsel  in  open  court,  that  said  appellant 
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did  not  wish  to  prosecute  his  appeal ;  that  he  was  willing  to 
acquiesce  in  the  judgment  appealed  from,  and  had  already 
acquiesced  in  it ;  but  that  James  Holmes,  who  is  the  appellant's 
surety  on  the  ii\junction  bond,  having  become  a  party  to  this 
appeal  by  the  written  consent  of  all  the  parties,  and  being  now 
the  real  appellant  before  us,  this  case  is  to  be  examined  in  rela- 
tion only  to  the  interest  which  the  said  surety  has  in  obtaining 
the  reversal  of  the  judgment  complained  of. 

The  only  question  then  presented  to  our  consideration  is, 
whether  the  injunction  sued  out  was  wrongfidly  and  improperly 
obtained  7 

We  are  of  opinion  that  it  was  properly  granted,  and  that  it 
should  have  been  maintained  below.  Under  the  provisions  of 
our  Code  of  Practice,  it  is  well  known  that  executory  process 
can  only  be  resorted  to  in  two  cases,  one  of  which  is,  when  the 
creditor's  right  arises  from  an  act  importing  a  confession  of 
judgment,  which  contains  a  privilege  or  mortgage  in  his  favor, 
(Code  of  Practice,  art.  732)  ;  and  that  an  act  cannot  be  consid- 
ered as  importing  a  confession  of  judgment,  unless,  being  passed 
before  a  notary  public  and  two  witnesses,  the  debtor  has  de- 
clared or  acknowledged  therein  the  debt  for  which  the  privilege 
or  mortgage  is  given.  Ibid.  art.  733.  Thus,  it  seems  to  be 
absolutely  required  that  the  declared  indebtedness  of  the  mort- 
gagor, or  his  acknowledgment  of  the  debt,  should  appear  on  the 
face  of  the  cu^t  itself  and  that  nothing  short  of  such  written 
declaration,  or  acknowledgment  in  the  act  of  mortgage,  should 
authorize  the  issuing  of  executory  process.  In  this  case,  how- 
ever, the  order  of  seizure  and  sale  complained  of,  was  applied 
for  upon  an  act  which  does  not  contain,  on  the  part  of  the  plain- 
tiff, Courtney,  any  declaration  of  his  being  indebted  to  Andrews 
in  the  amount  sued  for  by  the  latter.  The  notes  annexed  to 
Andrews'  petition  are  not  even  mentioned  in  the  act ;  and 
although  those  notes  contain  a  certificate  of  the  Parish  Judge, 
showing  that  they  were  given  to  secure  the  purchase  money  of 
the  property  transferred  by  Taylor  and  wife  to  Courtney,  such 
certificate  cannot,  in  our  opinion,  be  considered  as  bearing  on 
its  face  that  authenticity  which  the  law  requires.  Certain  it  is 
that  Courtney,  though  the  last  vendee  of  the  property,  which 
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had  been  originally  sold  by  Andrews  to  himself  and  Taylor,  does 
not  stipulate  in  the  sale  from  his  co-vendee  to  him  that  he  as- 
sumes the  payment  of  the  original  price  due  to  Andrews,  and 
that,  acknowledging  his  indebtedness,  he  will  discharge  alone 
the  amount  of  the  original  obligation  of  both.  How  could  it  be 
said,  then,  that  the  instrument  sued  on  by  Andrews  amounts  to 
a  confession  of  judgment  in  favor  of  the  latter  ?  He  is  no  where 
recognized,  nor  even  alluded  to  in  the  act  as  Courtney's  creditor ; 
and  as  to  the  first  act  of  sale,  in  which  he  became  indebted 
jointly  with  Taylor  for  the  price  of  the  property,  we  cannot  see 
how  the  stipulations  therein  contained  could  avail  the  vendor, 
when  he  acknowledges  himself,  in  his  petition^  that  the  notes 
given  at  that  time  tvere  subsequently  cancelled^  and  that,  there- 
fore, the  evidence  of  the  debt  is  no  longer  in  his  possession,  or 
under  his  control.  Again,  we  are  satisfied  that  we  could  not 
consider  the  evidence  of  Andrews'  mortgage  claim  suflicient  to 
authorize  the  issuing  of  an  order  of  seizure  and  sale,  without 
violating  the  laws  upon  which  his  application  was  based.  It 
may  perhaps  be  sufiicient  to  enable  him  to  proceed  in  the  via 
ardinaria^  but  we  think  when  the  via  executiva  is  resorted  to, 
the  applicant  must  bring  himself  strictly  within  the  requisites 
of  the  law. 

With  regard  to  the  parol  evidence  admitted  below  to  estab- 
lish facts  which  are  not  shown  by  the  written  acts  annexed  to 
Andrews'  petition  for  an  order  of  seizure  and  sale,  and  which 
evidence,  having  been  objected  to,  became  the  subject  of  two 
bills  of  exception  found  in  the  record,  we  think  it  was  impro- 
perly received.  The  law  does  not  contemplate  that  parol  evi- 
dence should  be  admitted  to  supply,  strengthen,  or  add  to  the 
stipulations  contained  in  an  act  of  mortgage  on  which  an  order 
of  seizure  or  sale  is  sought  to  be  obtained.  The  evidence  which 
the  law  requires  must  appear  on  the  face  of  the  instrument  it- 
self, and  none  can  be  received  aliunde.  As  we  have  already  said, 
nothing  short  of  the  written  declaration,  or  acknowledgment  of 
the  debtor  in  the  deed  of  mortgage,  should  authorize  the  issuing 
of  executory  process. 

With  this  view  of  the  case,  it  is  unnecessary  to  examine  the 
other  questions,  and  particularly  that  of  novation,  which  have 
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been  raised,  and  so  seriously  contended  for  in  the  argument  of 
this  eause.  It  is  clear  that  the  order  of  seizure  and  sale  having 
been  illegally  issued,  the  sale  of  the  property  seized  was  pro- 
perly enjoined,  and  that'the  surety  on  the  injunction  bond  must 
be  discharged  from  the  pajonent  of  the  interest  and  damages 
allcwed  below  to  the  appellees. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  with  regard  to  the  appellant  Holmes,  surety  on 
the  injunction  bond,  be  avoided  and  reversed ;  and  that  ours  be 
in  favor  of  said  appellant,  with  the  costs  in  both  courts. 

Lawson  and  Merrick^  for  the  appellant. 

Lyons  and  Andrews,  for  the  defendants. 


Harbis  Lyons  v.  William  Flower. 

Where  a  party  to  a  suit  is  sworn  as  an  ordinary  witness  at  the  instance  of  his  oppo- 
nent, he  may  state  all  tbo  circumstances  connected  with  the  transaction,  though 
not  specially  interrogated  thereto.  No  interrogatories  having  been  propounded  to 
him  as  a  party,  he  is  bound  to  tell  the  whole  truth. 

Appeal  from  a  judgment  of  the  Commercial  Court  of  New 
Orleans,  WattSjJ. 

GreineTf  for  the  appellant. 

PrestaHf  for  the  defendant. 

MoRPHT,  J.  This  suit  is  brought  to  r ecove  r  •  1 076  of  the  defen- 
dant, as  the  security  of  one  Dr.  Desmont,  for  certain  articles  of 
furniture  sold  and  delivered  to  the  latter,  in  December,  1887. 
There  was  a  judgment  below  against  the  plaintiff,  from  which 
he  appealed. 

The  evidence  shows  that  Lyons  callrd  upon  t'  e  defendant.  'n« 

quiring  of  him  whether  he  knew  one  Dr.  Desmont,  who  wished  to 

purchase  from  him  some  furniture,  and  offered  in  payment  a 

draft  on  the  defendant.     The  latter  answered  that  the  Doctor 

had  no  funds  in  his  hands ;  and  asked  for  what  amount  he  was 

going  to  purchase.     Lyons  said  he  supposed  the  bill  would  be 

about  #500.     The  defendant  then  remarked  that  he  did  not  like 

to  refuse,  and  that  if  Lyons  would  give  as  long  a  time  as  he 

could,  he  would  accept  the  Doctor's  draft  for  that  amount. 
Vol.  X.  24 
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Desmont  purchased  for  $1075.  After  the  furniture  was  ship- 
ped, the  bill  for  it,  and  a  draft  at  four  months,  not  signed  by 
Desmont,  were  left  at  the  defendant's  counting  house,  in  his 
absence.  About  three  weeks  after,  Lyons  called  upon  the  de- 
fendant, who  told  him  he  would  not  accept  the  draft,  as  the  time 
was  too  short,  and  the  amount  so  much  larger  than  he  was  told 
it  would  be  ;  but  he  told  Lyons  that  Desmont  was  about  selling 
some  negroes  to  his  nephew  James  Flower,  and  that,  if  the  sale 
took  place,  as  the  funds  would  pass  through  his  hands,  he  would 
stop  a  sufficient  sum  to  pay  this  debt.  Some  time  after,  James 
Flower  drew  on  the  defendant  a  bill  for  92000,  in  favor  of  Des- 
mont, payable  on  the  15th  of  October,  1838,  although  the  sale 
of  the  negroes  was  not  yet  completed.  The  Doctor  left  the 
draft  in  the  hands  of  the  defendant,  for  the  purpose,  he  said,  of 
meeting  two  debts  he  had  in  the  city,  one  owing  to  Andrews 
&  Brothers,  and  the  other  to  the  plaintiff.  The  debt  of  An- 
drews &  Brothers  was  settled  by  a  draft  of  Desmont  on  the 
defendant,  which  was  accepted  and  paid ;  but  Lyons  refused  to 
settle  for  his  claim  out  of  James  Flower's  draft,  because  the 
time  was  too  long.  Tl^e  defendant  urged  him  to  make  the  same 
settlement  as  Andrews  &  Brothers,  telling  him  that  it  was  the 
only  way  he  could  settle  the  debt  for  Desmont ;  but  Lyons  re- 
plied that  Desmont  had  told  him  that  he  had  good  debts  due  to 
him  by  planters  in  Feliciana,  and,  that  he  would  be  able  to  get 
a  discount  and  pay  the  debt.  Lyons  added,  that  he  preferred 
waiting  on  Desmont,  to  taking  an  acceptance  at  such  a  long 
time.  From  this  period,  although  Lyons  frequently  called  on  the 
defendant  for  his  advice  and  assistance  in  getting  the  debt  paid 
by  Desmont,  he  never  made  any  claim  on  the  defendant  for  the 
debt  until  Desmont  absconded  some  time  after.  Under  these 
facts,  which  result  principally  from  the  testimony  of  the  defen- 
dant himself,  who  was  called  upon  in  the  court  to  be  examined 
as  a  witness  by  the  plaintiff,  we  think,  with  the  judge  below, 
that  the  defendant  cannot  be  made  liable.  No  regular  draft 
was  ever  presented  to  him,  and  under  the  limited  character  of 
his  promise  he  was  not  bound  to  accept  one  for  the  amount 
proposed 

From  the  whole  course  of  the  plaintiff's  conduct  in  the  busi- 
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ness,  it  is  clear  that  he  thought  of  availing  himself  of  defendant's 
original  promise,  only  after  his  debtor  had  absconded.  Had  he 
{^resented  a  draft  in  conformity  with  the  terms  of  this  promise, 
the  defendant  would  have  benn  bound  to  accept  and  pay  it,  and 
might  have  repaid  himself  out  of  the  draft  of  James  Flower, 
which  afterwards  came  into  his  hands ;  but  under  the  circum- 
stances as  presented  by  the  record,  the  plaintiff  has,  in  our 
opinion,  no  right  to  look  to  the  defendant. 

We  do  not  think  that  the  judge  erred  in  permitting  the  defen- 
dant to  state  all  the  circumstances  connected  with  the  transac- 
tion, although  not  specially  interrogated  thereupon  by  the  plain- 
tiff. No  interrogatories  were  propounded  to  him  upon  facts  and 
articles,  pursuant  to  the  provisions  of  the  Code  of  Practice.  He 
was  swom  as  an  ordinary  witness,  and  was  bound  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  touching  the 
matters  in  controversy  between  the  parties. 

Judgment  a  finned. 


The  Second  Municipality  of  New  Orleans  v.  The  New  Orleans 

AND  Carrollton  Rail  Road  Company. 

The  proviaion  of  the  10th  acction  of  the  act  of  Ist  March,  1836,  amending  the 
eharter  of  the  New  Orleans  and  CarroUton  Rail  Road  Company,  which,  in  con- 
■idemtion  of  a  ^atM,  exempts  the  companyi  for  a  certain  period,  from  any  liability 
to  be  taxed  on  the  part  of  the  State,  does  not  exempt  real  estate  held  by  the  com- 
pany, in  the  Second  Municipality  of  New  Orleans,  from  liability  for  taxes  imposed 
by  the  municipal  authorities. 

AmAL  from  tlie  Conunercial  Court  of  New  Orleans,  WaUs^J. 

Rawle,  for  the  plaintifis. 

T.  Slidellf  for  the  appellants. 

MABTiNt  J.  The  defendants  are  appellants  from  a  judgment 
which  rejects  their  pretensions  to  an  exemption  from  taxes  laid 
by  the  plaintifis,  under  a  clause  in  their  act  of  incorporation. 
Acts  of  Assembly  of  18^,  sect.  10,  p.  27.  It  does  not  tLppeat 
to  us  that  the  court  erred.  The  defendants  are  not  to  be  taxed 
as  a  bank,  by  the  State — id  est,  the  shares  in  the  bank,  or  the  cap- 
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ital  Stock  shall  not  be  taxed  by  the  StatCj  in  conformity  with  the 
tax  law  of  1813.  Their  real  estate  is  not  exempt  from  city 
taxes.  This  question  of  the  taxation  of  the  property  of  the 
banks  was  decided  upon  lately  in  the  case  of  The  Second  Mu" 
tdcipality  v.  The  Commercial  Bank.    5  Rob.  151. 

Judgment  affirmed. 


John  D.  Andrews  v.  Samuel  Chapman. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
autf  J. 

Coherif  for  the  plaintiff. 

jP.  H.  VptoTif  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
which  decrees  the  property  of  a  slave,  claimed  by  him,  to  the 
plaintiff.  He  claims  under  a  sale  from  Johnson.  The  plaintiff 
does  not  deny  the  sale,  nor  does  he  attribute  any  improper  mo- 
tives to  the  defendant ;  but  avers,  that  he  was  deceived  by  his 
vendor,  the  purchase  being  evidently  a  nan  domino. 

The  counsel  for  the  defendant  and  appellant  has  assigned  as 
errors  apparent  on  the  face  of  the  record :  1st,  that  Johnson, 
cited  in  warranty,  was  not  before  the  court ;  2d,  that  the  cause 
was  twice  before  the  court,  to  wit,  on  the  28th  of  June,  and  the 
14th  of  November  following ;  that  on  the  first  occasion,  evi- 
dence by  the  plaintiff  was  introduced,  when  the  cause,  being 
admitted  to  be  incorrectly  on  trial,  was  continued;  and  that  the 
same  evidence  was  read  on  the  second  occasion,  although  as 
to  the  defendant  it^was  expariCf  and  as  to  Johnson,  res  inter  alios 
acta. 

There  is  nothing  in  this  assignment  of  errors.  There  was 
no  judgment  against  Johnson,  and  he  is  no  party  to  the  appeal. 
Neither  the  appellant,  nor  his  counsel  attended  the  trial  in  No- 
vember, and  no  objection  was  made  to  the  introduction  of  any 
evidence.  There  is  a  bill  of  exceptions  to  the  introduction  of 
certain  documents  from  the  republic  of  Texas.  But  the  official 
capacity  of  the  persons  before   whom  they  were   taken,  being 
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certified  by  the  consul  of  the  United  States  there,  under  the 
act  of  1840,*  and  their  signatures  being  proved  by  witnesses, 
they  were,  in  our  opinion,  correctly  admitted 

On  the  merits,  which  have  been  submitted  to  us,  the  question 
is  one  of  fact  only.  The  title  of  the  plaintifi"  was  duly  proved, 
and  it  does  not  appear  that  the  judgment  ought  to  be  disturbed. 

Judgment  affirmed. 


John  M.  Demarest  v,  Amaron  Ledoux  and  others. 

Defendtnts  offered  to  file  a  aupplemental  answer,  to  which  was  annexed  an  affidavit 
of  one  of  them,  detailingr  the  circumstances  of  a  transaction  relative  to  which 
thej  desired  to  interrogate  the  plaintiff,  accompanied  with  interrogatories  requir- 
ing him  to  say  whether  the  facts  mentioned  in  the  affidavit  were  true,  and,  if  not^ 
to  state  the  facts  as  they  occurred.  Plaintiff  objected  to  the  filing  of  the  answer, 
on  the  ground  that  the  interrogatories  were  not  properly  propounded :  Held,  that 
the  application  to  file  the  answer  was  correctly  rejected,  and  that  the  court  did  not 
err  in  requiring  the  plaintiff  to  propound  separate  interrogatories  as  to  the  distinct 
fads,  relative  to  which  he  intended  to  question  the  plaintiff 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

HuiUm  and  Finneyf  for  the  plaintiff.  • 

Cocley^  for  the  appellants. 

Mastiw,  J.  The  plaintiff  alleges  that  he  was  employed  as  a 
clerk  by  the  defendants  for  one  year,  at  the  rate  of  one  thousand 
d<dlars ;  and  he  claims  a  balance  of  his  wages  still  due. 

The  answer  denies  that  the  plaintiff  W€is  employed  for  any 
specific  time,  but  according  to  a  usage  in  New  Orleans,  under 
which  he  might  have  withdrawn  himself  whenever  he  pleased, 
and  the  defendants  were  at  liberty  to  discharge  him  at  any  time. 
The  defendants  aver  that,  on  the  first  of  April,  1843,  they  dis- 
charged him,  paying  him  his  wages  up  to  that  time.  They 
further  answered  that  even  had  the  plaintiff  been  employed  as 
alleged  by  him,  they  were  justified  in  dismissing  him  for  his 
improper  and  disrespectful  conduct  towards  one  of  the  members 

*  The  act  of  38  February,  1837  (Acto  of  '37  p.  33),  is,  doubtless,  the  statute  refer- 
red to. 
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of  the  firm.  The  case  was  submitted  to  a  jury,  who  found  a 
verdict  for  the  plaintiff,  and  the  defendants,  after  an  unsuccess- 
ful motion  for  a  new  trial,  have  appealed. 

Our  attention  has  been  first  drawn  to  a  bill  of  exceptions 
taken  to  the  opinion  of  the  court,  refusing  leave  to  the  defen- 
dants to  file  a  supplemental  answer,  witli  an  affidavit  and  inter- 
rogatories thereto  annexed.  The  court  expressed  its  opinion 
that  this  was  not  a  formal  mode  of  putting  interrogatories,  and 
that  the  counsel  had  an  opportunity  to  conform  to  the  directions 
of  the  court  in  putting  interrogatories  in  a  direct  and  formal 
manner,  but  made  no  application  to  do  so. 

The  object  of  the  supplemental  answer  was  to  introduce  an 
affidavit  of  one  of  the  members  of  the  firm,  stating  minutely  the 
circumstances  attending  the  conduct  of  the  plaintifi*  which 
gave  rise  to  his  dismissal,  as  stated  in  the  original  answer,  and 
interrogatories  required  to  be  answered  by  the  plaintifi*,  relative 
to  the  correctness  of  the  statement  in  the  affidavit.* 

This  is  certainly  an  unusual  mode  of  probing  the  conscience 
of  the  party,  and  calculated  to  introduce  confusion  and  diffi- 
culty;  and  it  does  not  appear  to  us  that  the  court  erred  in  requir- 
ing the  applicant  to  dissect  his  affidavit,  and  state  its  particular 
parts  in  distinct  interrogatories,  instead  of  presenting  them  in  a 
lump,  and  running  into  each  other.  A  close  examination  of  the 
testimony  has  left  us  under'the  impression,  that  nothing  autho*. 
rizes  us  to  disturb  the  verdict 

JudgmerU  affirmed. 


*The  plaintiff  Bubjoined  to  the  affidavit  the  following^. interrogatories : 
1.  Are  not  the  facts  stated  in  the  affidavit  hereto  p.nnexed  true  and  correct  7 
3.  If  any  of  said  facts,  or  any  circumstance  therein  stated,  if  not  true  and  •correct, 
state  the  fact  or  the  circamstance  explicitly  7 
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vWiLUAM  Flower  and  another  v.  Oliver  Dubois  and  another. 

From  the  nature  and  termt  of  the  obligation  of  the  surety  in  an  appeal  bond,  no  re- 
coarse  can  be  had  against  him  where  property  belonging  to  the  mass  of  the  credi- 
tors of  the  appellant,  subject  to  certain  privileges  and  mortgages,  is  yet  unsold. 
It  must  in  such  a  case  be  shown  by  the  creditor,  that  the  sale  of  all  the  effects  of- 
the  principal  has  proved  insufficient  to  discharge  hi8  demi  nd.  C.  P.  579,  596. 
Act  20  March,  1839,^  20.  But  where  it  is  proved  that  the  ap^iellant  had  been 
declared  a  bankrupt  under  the  act  of  Congrrees  of  1841,  and  that  his  estate,  thongh 
in  coarse  of  administration,  is  in  such  a  situation  as  to  afford  no  reasonable 
ground  to  expect  that  any  dividend  will  ever  be  paid  to  the  suing  creditor,  he  will 
not  be  bound  to  await  the  final  liquidation  of  the  bankrupt's  estate,  before  pro. 
ceedtng  against  the  surety  on  the  appeal  bond. 

Appeal  from  the  City  Court  of  New  Orleans,  Collins^  J. 

Wray,  for  the  plaintiffs. 

Ccnklitij  for  the  appellant. 

Simon,  J.  This  is  a  contest  between  the  assignees  of  a  judg- 
ment heretofore  obtained  by  the  plaintiff  against  the  defend- 
ants, and  the  surety  on  said  defendants'  appeal  bond,  given  in 
the  case  reported  in  4  Robinson,  78.  Judgment  having  been 
rendered  below  against  the  surety,  he  has  appealed. 

It  appears  that  after  the  return  of  our  mandate  to  the  court  a 
qud  for  execution,  the  plaintiffs  took  out  a  writ  oi  fieri  facias^ 
which  was  returned  by  the  sheriff  "  No  property  found ;"  where- 
upon the  plaintiffs  took  a  rule  upon  the  appellant,  to  show 
cause  why  he  should  not  be  adjudged  to  pay  the  amount  of  the 
judgment  afl^med  by  this  tribunal.  The  surety  answered  by 
pleading  that  his  principals  had  failed  and  presented  their 
schedule  in  the  United  States  District  Court ;  that  their  estate 
was  yet  unsettled ;  and  that,  therefore,  previous  to  being  con- 
demned, said  surety  claimed  the  benefit  of  discussion,  in  conse- 
quence of  which  said  plaintiffs  had  no  right  of  action  against 
him,  until  it  be  shown  judicially  that  the  estate  of  said  princi- 
pals is  insufficient  to  pay  this  claim.  This  plea  prevailed  in  the 
lower  court,  and  the  rule  was  dismissed  as  prematurely  ob- 
tained. 

One  year  afterwards,  the  same  inile  was  renewed,  calling 
upon  the  surety  to  pay  the  full  amount  of  the  judgment,  and 
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the  same  plea  was  opposed ;  whereupon,  after  an  investigation 
of  the  state  of  affairs  of  the  insolvents,  as  shown  by  the  record 
of  their  bankruptcy,  supported  by  the  testimony  of  the  assignee 
of  their  estate,  the  court  a  quAf  being  of  opinion  that  there  was 
nothing  upon  which  the  plea  of  discussion  could  have  availed 
the  surety,  and  that  in  fact  said  plea  would  be  ineffectual,  made 
the  rule  absolute,  and  condemned  the  suretj'  to  comply  with  his 
obligation. 

We  think  the  judge  a  quo  did  not  err.  It  is  true,  in  the  case 
of  Chalaron  v.  McFarlane  et  al.  9  La.  227,  this  court  estab* 
lished  the  principle  that,  from  the  very  nature  of  the  obligation 
of  sureties  in  appeal  bonds,  and  the  terms  of  their  engagements, 
they  derive  the  right  of  resisting  a  recourse  on  them  until  it  is 
clearlj  shown  by  the  creditor,  that  the  sale  of  all  the  estate  and 
effects  of  the  principal  has  proved  insufficient  to  discharge  his 
demand.  (See  also  Code  of  Practice,  art.  579,  596,  and  B.  &l 
C's.  Dig.  p.  181  §23.  But  there  is  a  vast  difference  between 
the  present  case,  and  that  relied  on  by  the  appellant's  counsel 
before  the  inferior  court.  In  the  latter  case,  certain  lots,  which 
had  become  the  property  of  the  mass  of  ihe  principal's  credi- 
tors, subject  to  said  creditors'  privileges  and  mortgages,  were 
shown  to  be  yet  unsold,  or  their  proceeds  undisposed  of,  and 
still  in  pledge  for  the  sale,  the  original  price  of  which  was  to 
be  paid  out  of  their  proceeds ;  and, it  was  held  that  the  creditor 
should  wait  before  exercising  his  recourse  against  the  surety, 
until  it  was  ascertained  that  the  property  surrendered  was  in- 
sufficient,  as,  for  any  thing  that  appeared  in  the  record,  .said 
creditor  might  still  be  fully  paid  by  the  sale  of  the  four  lots. 
But  this  court  never  pretended  to  decide  that,  when  the  credi- 
tor shows  that  the  principal's  insolvent  estate,  though  under  a 
course  of  administration  for  the  benefit  of  his  creditors,  is  in 
such  a  situation  as  to  produce  nothing  for  the  payment  of  his 
debts,  that  there  is  no  reasonable  expectation  of  the  payment 
of  any  dividend  to  the  suing  creditor  according  to  the  rank  un- 
der which  he  is  to  be  placed  on  the  tableau  of  distribution,  and 
that,  in  fact,  he  has  no  hope  of  receiving  any  thing  on  account 
of  his  claim,  he  should  be  bound  to  do  a  vain  thing,  and  wait 
until  the  final  liquidation  of  .an  estate  from  whieh  no  benefit  is 


MARCH,  1845.  193 


Sueoeision  of  DupIeMif . 


to  be  derived,  before  being  allowed  to  call  upon  the  sorety  for 
a  compliance  with  his  obligation  ;  for  then  it  would  be  sufEL- 
ciently  ascertained  that  the  amount  of  the  judgment  cannot  be 
satisfied  out  of  the  sale  of  theprindpoTs  estate^  real  and  personal^ 
according  to  the  terms  of  the  appeal  bond. 

Here,  the  evidence  shows  that  the  estate  of  the  principal 
debtors  is  utterly  insolvent  and  worthless;  that  a  large  portion 
of  the  property  surrendered  has  been  exhausted  by  seizures  made 
previous  to  their  application  in  bankruptcy ;  that  nothing  could 
be  done  with  the  individual  assets  of  Dubois ;  that  the  lease  of 
the  theatre  has  produced  no  funds  for  the  bankruptcy ;  that 
there  is  no  prospect  of  the  judgment  creditors  having  no  spe- 
cial privilege,  being  paid ;  and  that  in  fact,  after  paying  the 
costs  and  expenses,  nothing  will  remain  to  pay  the  judgment 
creditors.  We  are  perfectly  satisfied  that  there  would  be  no 
use  in  giving  the  appellant  the  benefit  of  his  plea  of  discus- 
nion. 

Judgment  affirmed. 


Succession  of  Martin  Duplessis — Louis  Lombard,  Appellant. 

Certeiii  fllaTes  were  direeted  to  be  emaneipaisd  by  the  will  of  the  deceased,  and  the 
will  WM  admitted  lo  probate,  and  an  executor  qaalified,  who  died  without  haYing 
ezeonted  any  part  of  it.  No  executor  was  a|^inted  in  his  place ;  but  the  heirs,  pro- 
testing against  the  ralidity  of  the  will,  took  pofesesdon  of  the  property,  which  they 
sold,  including  the  slaves  ordered  to  be  set  free.  On  an  application  by  a  third  person 
to  be  appointed  dative  testamentary  executor,  alleging  that  the  succession  had  not 
been  finally  administered  upon,  as  the  slaves  had  never  been  emancipated,  which 
ai^ointment  was  opposed  by  the  heirs  as  unnecessary :  Heldf  that  the  ficts  of  the 
case  show  no  necessity  for  the  appointment  of  an  executor;  that  the  slaves,  having 
been  sold  and  passed  into  the  hands  of  others,  their  right  to  freedom,  which  has  not 
been  impaired  by  the  course  pursued  by  the  heirs,  must  be  asserted  contradictorily 
with  the  ](keiloiis  who  purobased  them,  who  are  entitled  to  an  opportunity  of  show- 
ing  the  nullity  of  the  wilL 

The  admission  of  a  will  to  probate,  and  the  order  for  its  execution,  are  but  prelimi- 
nary proceedings  necessary  to  the  administration  of  the  estate ;  and  do  not  amount 
to  a  judgment  binding  on  persons  not  parties  thereto. 

The  decision  in  UmW  Hnr9y.HU  JSxeeutorB  et  a!.  (5  La.  387),  that  while  the  judg- 
meat  or  order  of  a  Conrt  of  Probates  receiving  a  will,  and  ordering  its  ezecutioa,  is 
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onreTeraed,  no  other  court  ovi  declare  the  will  yoidj  or  prevent  its  execution,  or  ex. 
amine  collaterally  into  the  correctness  of  the  proceedings  by  which  it  was  admitted 
to  probate,  must  be  understood  as  relating  to  coses  where  the  yalidity  of  a  will  is 
attacked  at  the  time  of  the  order  for  its  executioUi  or  after  it  has  been  regularly 
probated  and  ordered  to  be  executed,  but  previous  to  the  heirs  or  legatees  ccmung 
mto  possession  of  the  estate;  and  not  to  actions  of  revendication  in  which  property 
is  claimed  or  withheld  under  a  will.  Courts  of  ordinary  jurisdiction  before  whom 
such  actions  are  brought,  must  necessarily  be  competent  to  decide  on  the  validity 
of  the  will  thus  drawn  in  question. 

Afpeal  from  the  Court  of  Probates  of  Plaquemines,  Leonard,  J. 

Lombard^  appellant,  j?ro  se. 

PresUmt  for  the  heirs. 

MoRPHT,  J.  Martin  Duplessis,  a  free  man  of  color,  died  in  the 
parish  of  Plaquemines  on  the  23d  of  June,  1833,  lei^ving  a  nun- 
cupative will  under  private  signature,  in  which  he  made  several 
specific  legacies  of  property,  and  ordered  the  emancipation  of 
the  slave  Sophie  and  her  children.  The  will  was  admitted  to 
probate,  and  was  ordered  to  be  executed,  and  Valfrey  Duplessis 
a  brother  of  the  deceased,  was  appointed  dative  testamentary 
executor,  there  being  none  appointed  by  the  will.  He  died,  in 
September,  1834,  without  having  executed  any  partof  the  will, 
and  no  one  was  appointed  in  his  place.  The  heirs  of  Martin 
Duplessis,  after  having  made  a  kind  of  protest  against  the  valid- 
ity of  the  will,  took  possession  of  the  property  and  slaves  belong- 
ing to  his  succession,  and  sold  all  the  property  except  Soj^e 
and  her  children,  whom  they  kept  until  the  year  1842,  when 
they  proceeded  to  a  partition  before  the  District  Court  of  the 
First  District,  and  caused  these  slaves  to  be  sold  under  an  order 
of  that  court.  On  the  25th  of  March,  1844,  L.  Lombard  peti- 
tioned the  Court  of  Probates  of  the  parish  of  Plaquemines,  for 
letters  of  dative  executorship,  stating  that  the  succession  of 
Martin  Duplessis  had  never  been  finally  settled  and  adminis- 
tered upon,  as  the  negress  Sophie  and  her  children  had  not  been 
set  free,  as  ordered  by  his  will.  This  application  was  opposed 
by  the  heirs  at  law  of  the  deceased.  They  deny  that  Martin 
Duplessis  ever  made  any  valid  will ;  they  alleged  that  he  de- 
parted this  life  intestate ;  that  they  have  taken  possession  of  his 
succession,  have  made  a  partition  of  it,  and  have  been  in  the 
peaceable  and  uninterrupted  possession  of  the  same  for  more 
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than  five  years.    On  a  hearing  of  the  case,  the  application  of 
Lombard  was  rejected,  and  he  appealed. 

The  appellant  has  contended  that  the  opposition  of  the  heirs 
should  not  have  been  listened  to,  and  he  points  to  art.  972  of 
the  Code  of  Practice,  and  art.  1 112  of  the  Civil  Code,  which  re- 
quire that  the  party  opposing  an  application  of  this  kind,  should 
allege  a  better  right  in  himself  than  in  the  applicant.  These 
articles  do  not,  we  apprehend,  apply  to  a  case  like  the  pre- 
sent. The  opponents  do  not  claim  the  executorship  for  them- 
selves, in  opposition  to  the  petitioner ;  but  they  say  that  there 
is  no  reason  for  making  any  appointment  at  all,  because  the  will 
is  invalid,  and  because  they  are  and  have  been  in  possession  of 
the  estate  for  years.  It  is  entirely  unnecessary  for  us  to  enquire 
into  the  alleged  invalidity  of  the  will,  as,  upon  another  ground, 
we  are  of  opinion  that  the  application  for  letters  testamentary 
was  properly  rejected.  If  Sophie  and  her  children  were  yet  in 
the  possession  of  the  heirs  of  Martin  Duplessis,  the  fact  of  their 
having  taken  possession  of  the  estate,  some  years  ago,  would 
afford  no  good  ground  for  rejecting  the  application  of  the  appel« 
lant,  the  special  duty  of  an  executor  being  to  carry  into  effect 
the  will  of  the  testator,  which  it  may  be  and  is  often  the  interest 
of  the  heirs  to  disregard.  Thus  article  1664  of  the  Civil  Code 
provides,  that  if  the  heirs  at  any  time  wish  to  take  from  the  exe- 
cutor the  seizin  of  the  estate,  they  must  tender  to  him  a  sum 
sufficient  to  discharge  the  moveable  legacies;  and  in  the 
following  article  (1665),  we  find  that  "the  testamentary  exe- 
cutor is  bound,  even  after  the  expiration  of  his  seizin,  to  see 
the  testament  faithfully  executed."  In  the  present  case,  Sophie 
and  her  children  are  no  longer  in  the  possession  of  the  heirs ; 
they  have  been  sold,  and  have  passed  into  the  hands  of  other 
persons,  in  disregard  of  whose  apparent  rights,  the  applicant, 
were  he  appointed  executor,  could  not  proceed  to  the  emanci- 
pation of  these  slaves  under  the  will.  The  right  of  Sophie  and 
of  her  children  to  their  freedom  has  not  been  lessened,  nor  in 
any  way  impaired  by  the  course  pursued  by  the  heirs  of  the  tes- 
tator; but  it  must  be  asserted  contradictorily  with  the  person 
who  bought  them.  If  the  will  of  the  deceased  be  void,  as  is 
contended  by  the  heirs  at  law,  the  purchasers  of  the  property 
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and  Blaves  sold,  must  have  an  opportunity  of  showing  such 
nullity.  They  cannot  be  estopped  by  the  decree  of  the  Court 
of  Probates  ordering  its  execution.  This  court  has  often  held 
that  the  admission  of  a  will  to  probate,  and  the  order  given  for 
its  execution,  are  only  preliminary  proceedings  necessary  for 
the  administration  of  the  estate,  and  do  not  amount  to  a  judg- 
ment binding  on  those  who  are  not  parties  thereto. 

As  to  the  case  of  Lewuf  Heirs  v.  Hu  Executors  et  al.  (5  La. 
387),  upon  which  the  appellant  relies,  we  had  occasion  to  say 
in  Robert  v.  AUier's  Agent  (17  Lsu  15),  that  it  must  be  under- 
stood  as  relating  to  cases,  where  the  vaUdity  of  a  wiU  is  attacked 
at  the  time  an  order  is  made  for  execution,  or  even  after  it  has 
been  regularly  probated  and  ordered  to  be  executed,  but  pre- 
vious to  the  heirs  or  legatees  coming  into  possession  of  the 
estate  ;  and  not  to  actions  of  revendication,  in  which  property 
is  claimed,  or  withheld  under  a  will.  The  courts  of  ordinary 
jurisdiction,  before  whom  such  actions  are  brought,  must  neces- 
sarily be  competent  to  decide  on  the  validity  of  the  will  thus 
drawn  in  question.  1  Rob.  116.  12  La.  214.  11  La.  385. 
Under  this  view  of  the  case,  we  think,  that  there  is  no  necessity 
or  use  for  the  appointment  of  an  executor  to  the  estate  of  Martin 
Duplessis,  as  there  would  be  nothing  under  his  control  to  be 
administered  upon,  all  the  property  left  by  the  deceased  having 
been  taken  possession  o^  partitioned,  and  sold  by  the  heirs  at 
law. 

Judgment  affirmed. 


The  Bank  of  Louisiana  v.  Joseph  Fowleb. 

Under  the  17th  sect  of  the*act  of  7th  April,  1834,  ineorparatiDg  the  Bank  of 
ana,  which  declares  that  if  the  bank  "shall,  at  any  time,  suapend  or  refiiee  pay- 
ment, in  current  money  of  the  United  States,  of  any  of  its  notes,  bills  or  obli|ra. 
tions,  or  of  any  moneys  received  upon  deposit,  the  holder  of  any  such  note,  bill  or 
obligation,  or  the  person  entitled  to  demand  and  receive  such  moneys,  shall  be  en- 
titled to  interest  thereon  fiom  the  time  of  such  suspension  or  xefbsal  ontil  the  same 
shall  be  fully  paid,  at  the  rate  of  twelve  per  cent  per  annum,*'  the  holder  of  a  claim 
can  recover  interest  at  that  rate  only  from  the  time  of  a  demand,  or  from  the  pe- 
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riod  when  the  bank  was  in  default,  and  not  from  the  date  of  a  general  suapension 
of  specie  payments,  without  such  demand.  This  section  does  not  apply  to  claims 
by  a  stockholder  for  dividends  due  by  the  bank.  It  was  intended  to  provide  for 
tlie  poblie  dealings  with  the  bank,  and  not  ibr  the  stockholders  t«t«r  te.  The  legis- 
lature never  intended  to  subject  the  stockholders  to  such  a  penalty  towards  each 
other,  £<a  not  paying  their  dividends  in  specie. 

Where  one  having  money  on  deposit  in  a  bank  becomes  indebted  to  it  by  the  matu- 
rity of  a  note  executed  by  him  and  held  by  the  bank,  compensation  will  take  place, 
and  the  debts  extinguish  each  other  to  the  amount  of  the  smaller  of  the  two. 

Between  the  parties,  oompensation,  whether  by  6peration  of  law  or  by  way  of  ex- 
eeption,  prodnces  the  same  result  When  it  is  ascertained  that  the  parties  are 
mntnally  indebted  to  each  other  at  a  particular  time,  from  that  moment  the  two 
debts  are  extinguished  for  equal  amounts.    C.  C.  2204. 

Appeal  from  the  District  Court  of  the  First  District,  BuchaU' 
an^  J. 

BOLLARD,  J.  The  bank  sues  on  a  note  drawn  by  the  defend- 
ant, for  thirty-six  thousand  dollars,  secured  by  a  pledge  of  four 
hundred  and  fifty  shares  of  stock,  due  on  the  6th  day  of  July, 
1837.  The  defendant  admits  the  execution  of  the  note,  but 
pleads,  in  reconvention,  that  at  the  maturity  of  the  note,  and 
for  a  long  time  before,  he  had,  on  deposit  in  the  bank,  a  large 
sum  of  money,  which,  with  interest  then  due,  according  to  law 
and  the  charter  of  the  bank,  amounted  to  more  than  sufficient 
to  pay  the  note,  and  which  the  bank  refused  to  accept  in  dis- 
charge thereof;  and  that,  having  for  a  long  period  previous  sus- 
pended specie  payments,  it  refused  to  pay  the  respondent  his 
money  so  deposited,  and  still  retains  the  same,  whereby  it  has 
become  liable  to  pay  him  interest  at  the  rate  of  twelve  per  cent 
per  annum  up  to  this  time,  amounting  in  all  to  sixty-three  thou- 
sand dollars  and  upwards ;  leaving  a  balance  in  his  favor,  after 
extinguishing  the  note,  of  916,862  05.  He  further  claims  for 
dividends  declared  by  the  bank»  and  not  paid  to  him  as  a  stock- 
holder, 86,084  10,  with  interest  at  the  rate  of  twelve  per  cent. 
For  these  two  sums  he  asks  for  judgment  in  reconvention. 

The  District  Court  allowed  the  interest  on  the  defendant's  de- 
posit, from  the  first  suspension  of  specie  payments,  May  13th, 
1837,  until  July  6th,  when  the  stock  note  fell  due;  at  that  time 
it  allowed  compensation,  refused  to  give  interest  on  the  divi- 
dends, and  rendered  a  judgment  in  favor  of  the  defendant,  on 


198  NEW  ORLEANS, 


The  Bank  of  Louiaiuia  t.  Fowler. 


his  reconventional  demand,  for  about  94000,  including  the  divi- 
dends ;  and  the  defendant  appealed. 

The  bank  prays  that  the  judgment  may  be  amended,  so  as  to 
reject  the  interest  or  damages,  at  twelve  per  cent  from  the^sns- 
pension  of  specie  payments  up  to  the  maturity  of  the  note. 

It  appears  in  evidence,  that  when  the  note  sued  on  fell  due, 
the  defendant,  by  his  agent,  drew  a  check  for  the  amount,  to 
which  was  appended  a  calculation  of  interest  at  twelve  per 
cent,  charged  by  him  on  the  real  amount  on  deposit,  something 
less  than  the  amount  of  the  note.  This  was  refused,  because 
the  bank  would  not  allow  the  interest,  and  without  it  the  depo- 
sit was  less  than  the  amount  of  the  note.  The  same  check 
was  tendered  to  the  notary  when  he  demanded  payment,  pre- 
viously to  the  protest. 

Thus  the  pleadings  and  evidence  present  three  questions  for 
our  consideration.  1st,  Whether  the  court  erred  in  allowing 
the  interest  at  twelve  per  cent,  up  to  the  maturity  of  the  note, 
from  the  suspension  of  payments  in  May,  1837  ;  2nd,  whether 
compensation  was  properly  allowed  so  as  to  stop  the  interest 
at  the  maturity  of  the  stock  note ;  and  3d,  whether  the  defend- 
ant be  entitled  to  recover  interest  at  twelve  per  cent  on  the 
amount  of  his  dividends. 

I.  The  17th  section  of  the  charter  declares,  that  if  the  bank 
shall,  at  any  time,  suspend  or  refuse  payment,  in  current  money 
of  the  United  States,  of  any  of  its  notes,  bills  or  obligations,  or 
any  moneys  received  upon  deposit,  the  holder  shall  be  entitled 
to  recover  interest  thereon  from  the  time  of  such  suspension  or 
refusal,  until  the  same  shall  be  fully  paid,  at  the  rate  of  twelve 
per  cent  per  annum. 

Under  a  similar  provision  in  the  charter  of  the  Canal  and 
Banking  Company,  we  held,  in  the  case  of  Bardett  v.  The  Canal 
Bank  (1  Rob.  543),  that  the  holder  of  a  claim  could  recover 
the  interest  only  from  the  time  of  a  demand,  or  putting  in  de- 
fault, and  not  from  the  period  at  which  a  general  suspension  of 
specie  payments  took  place,  without  such  demand.  We  can 
perceive  no  good  reason  for  appljring  a  different  rule  to  the  case 
now  before  us ;  and,  consequently,  our  first  enquiry  is,  whether 
such  a  demand  had  been  made. 
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It  appears  that  on  the  Idth  of  May»  1837,  when  the  bank,  with 
five  others,  suspended,  the  defendant  had  on  deposit,  $61,840  46, 
and  that  on  the  6th  of  July,  when  the  stock  note  fell  due,  the 
amount  had  been  reduced,  according  to  his  own  statement,  by 
checks,  to  935,130  01,  and  during  that  period  a  general  suspen* 
raon  of  specie  payments  existed.  A  paying  teller  testified,  that 
about  the  time  the  bank  suspended,  the  defendant  came  to  him, 
and  witness  told  him  they  were  paying  only  five  dollar  notes. 
Defendant  got  one  changed  for  specie,  and  then  asked  witness 
if  he  would  not  pay  him  the  amount  of  his  deposit  in  specie. 
He  further  testifies,  that  the  usual  mode  of  making  a  demand 
is  by  presenting  a  check.  This  was  a  few  days  after  the  bank 
suspended.  He  cannot  recollect  if  the  defendant  made  a  formal 
demand  of  payment  of  the  deposit.  It  is  so  long  since  that 
witness  cannot  recollect  precisely  what  passed.  Mr.  Fowler 
was  in  the  habit  of  buying  up  the  notes  of  the  bank,  and  pre- 
senting them  for  specie.  His  demand,  if  any  was  made  for  the 
deposit,  was  in  the  way  of  a  complaint  against  the  bank.  The 
cashier  of  the  bank  testified,  that  he  did  not  recollect  that 
Fowler  had  ever  made  a  demand  of  him,  or  at  the  bank,  for  the 
payment  of  the  deposit ;  but  admits  that  the  dividends  were 
demanded.  He  thinks  he  would  not  have  paid  the  deposit 
in  specie,  on  the  14th  May,  without  an  order  of  the  Board. 
On  the  20th  of  May,  the  defendant  addressed  a  letter  to  the 
president  and  directors,  in  which  he  complains  that  the  presi- 
dent had,  previously  to  the  suspension,  interfered  to  prevent  his 
deposit  being  considered  as  a  special  one.  He  says  that  when 
he  applied  to  make  a  special  deposit,  he  assured  the  president 
that  the  amount  set  apart  might  be  used,  provided  the  bank 
would  indemnify  him  in  case  of  suspension.  He  concludes  by 
saying,  that  he  is  constrained  to  demand  the  amount  of  dama- 
ges, to  which  he  is  justly  entitled.  In  another  letter  of  the  8th 
of  June,  1887,  he  complains  that  his  various  applications  for 
a  fair  adjustment  of  his  claim  had  been  disregarded,  and  he 
enquires  whether  the  bank  is  ready  to  settle  with  him  in  ac- 
cordance with  the  17th  section  of  the  charter.  In  no  part  of 
these  letters  does  he  intimate  that  he  had  demanded  the  resto- 
ration of  the  deposit,  but  he  complains  that  the  bank  .is  uriwil- 
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ling  to  pay  the  damages  according  to  the  17th  section  of  the 
charter,  and  that  they  had  refused  to  convert  his  into  a  special 
deposit,  on  or  about  the  29th*of  April.  He  says,  in  one  of  these 
letters,  **  although  fully  persuaded,  for  some  time  before  I  made 
the  application  for  a  special  deposit,  that  not  only  the  bank  of 
Louisiana,  but  every  other  bank  in  the  city  would  have  to  sus- 
pend payment,  I  did  not  certainly,  after  what  passed  between 
the  president  of  that  bank  and  myself,  for  a  moment  believe, 
that  the  Board  would,  in  case  of  suspension,  hesitate  to  indem- 
nify me  for  my  loss ;"  &c.  Prom  the  tenor  of  these  letters,  it 
would  appear  that  the  defendant  based  his  claim  for  damages 
upon  the  refusal  of  the  bank  to  make  a  special  deposit  of  the 
balance  due  to  him.  On  the  9th  of  June,  he  again  asks  for 
an  adjustment  of  his  account  according  to  the  17th  section  of 
the  charter.  • 

The  qn%di0a^pyi  to  the  teller,  does  not,  in  our  opinion,  amount 
to  a  demand  of  pajmoiQut,  because  no  check  was  offered  or  re- 
ceipt tendere^^  3nd.it  is  the  duty  of  the  teller  to  pay  checks, 
and  not  to  answer' enqfairies  of  that  kind.  If  the  defendant  had 
presentedaA^JIj^Gk^  or  made  a  regular  demand  for  the  payment 
of  his  deposit,  he  Vould  have  laid  a  legal  foundation  for  his 
claim  for  interest  at  twelve  per  cent.  This  he  does  not  appear 
to  have  done ;  and  between  the  13th  of  May  and  the  maturity 
of  his  note,  he  appears  to  have  drawn  out,  on  his  checks,  nearly 
thirty  thousand  dollars. 

We  conclude  that  the  court  erred  in  allowing  the  damages, 
without  proof  of  a  demand  of  payment. 

n.  Between  the  parties,  compensation,  whether  by  operation 
of  law  or  by  way  of  exception,  produces  the  same  result. 
When  it  is  ascertained  that  the  parties  are  mutually  indebted 
to  each  other,  at  a  particular  time,  from  that  time  the  two  debts 
are  extinguished  for  equal  amounts.  Civil  Code,  art  2204. 
Thus,  even  if  the  deposit  had  borne  interest  at  twelve  per  cent, 
as  soon  as  the  stock  note  fell  due  the  debt  itself  would  have 
become  extinct  to  the  amount  of  that  note,  and  the  interest 
would  have  ceased  to  run.  It  may  be  otherwise  as  to  third  per- 
sons who  acquired  rights  before  compensation  allowed  on  excep- 
tion, and  when  not  produced  by  mere  operation  of  law.     Even 
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if  this  were  doubtful  as  a  general  rule,  the  20th  rule  or  by-law 
of  the  bank  declares  'Uhat  all  notes  discounted  shall  be  charged 
to  the  account  of  the  payer  when  due,  provided  there  are  funds 
in  bank  to  the  credit  of  such  person  or  persons,  and  he  or  they 
neglect  to  have  the  same  taken  up  before  the  shutting  of  the 
bank  on  the  last  day  of  grace."  Consequently  the  bank  was 
authorized  on  the  6th  July,  to  apply  the  fund  on  deposit  to  the 
payment  of  the  stock  note. 

III.  The  last  enquiry  is,  whether  the  defendant  was  entitled 
to  interest  at  twelve  per  cent  on  the  amount  of  his  dividends  as 
a  stockholder,  from  the  time  of  his  demand  of  payment  in  specie 
and  notarial  protest.  On  this  point  we  concur  with  the  court 
below,  that  the  provisions  of  the  17th  section  of  the  charter  do 
not  apply  to  dividends.  The  legislature  intendedtomjoyide  for 
the  public  dealing  with  the  bank,  and  notlfjj^^S'^^^^dders 
inter  se  ;  and  it  could  not  have  been  con^Smj^illKona^lUiile 
the  circulation  of  the  bank  was  not  ^oKmed^u^ridre 
money  of  the  United  States,  the  bank  coulLcfetfBi^^^^iun 
of  profits,  much  less  that  the  stockholders  llftmld  incitfi^dtoHU 
each  other  a  high  penalty  for  not  payinfe  a^^JMJTOenjjrin 

According  to  this  view  of  the  case,  the  amount  on  aeposlt  on 
the  6th  of  July,  1837,  being  imputed  to  the  payment  of  the  stock 
note,  left  a  balance  upon  which  interest  is  chargeable  until  the 
first  dividend,  Feb.  6,  1838,  when  the  amount  of  the  dividend 
was  extinguished  pro  tanto,  leaving  a  balance  in  favor  of  the 
plaintiflTin  reconvention,  which  added  to  the  second  dividend, 
due  in  August,  of  91,800,  gives  a  total  of  88,156  45,  for  which 
he  is  entitled  to  judgment. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  reversed,  and  ours  is  that  the  defendant,  as 
plaintiff  in  reconvention,  recover  of  the  Bank  of  Louisiana, 
three  thousand  one  hundred  and  fifty-six  dollars  and  forty-five 
cents,  with  interest  at  six  per  cent  from  the  22d  day  of  August, 
1838,  on  the  sum  of  •1,800 ;  and  on  the  balance,  from  the  6th 
of  February,  1838,  until  paid,  and  the  costs  in  the  District 
Court ;  those  of  the  appeal  to  be  paid  by  the  defendant  and  ap- 


pellant. 
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Thomas  McCargo  v.  The  New  Orleans  Insurance  Company. 

Where  a  policy  of  insurance  recites  that  the  ^  insorcrs  shall  not  be  liable  for  miclt- 
ny/*  the  mutiny  is  but  an  excepted  risk.    So,  where  the  language  of  the  policy  is 
**warraat€d  free  from  imurreetion"  it  does  not  create  a  technical  wairanty,  but 
only  exempts  the  insurers  from  liability  on  account  of  losses  which  may  be  sus- 
tained in  consequence  of  an  insurrection  or  mutiny.    In  common  parlance,  there 
is  little  or  no  difference  between  mutiny  and  insurrection ;  and  the  word  warranted 
is  often  used  where  there  js  no  warranty  in  fact 
A  Tessel  on  the  high  sea^,  in  time  of  peace,  engaged  in  a  lawful  voyage,  u  under  the 
exclusive  jurisdiction  of  the  State  to  which  her  flag  belongs ;  as  much  so,  as  if 
ooDStitnttng  a  part  of  its  own  domain.    If  forced  by  any  unavoidable  cause  into  a 
port  of  a  friendly  power,  she  loses  none  of  the  rights  appertaining  to  her  on  the 
high  seas,  but  herself  and  cargo,  and  the  perMUB  on  board,  with  their  property 
and  all  the  rights  incident  to  their  personal  relations,  as  established  by  the  laws 
of  the  State  to  which  they  belong,  are  placed  under  the  protection  which  the  laws 
of  nations  extend  to  the  unfortunate  under  such  eircumstances.    Although  the 
jurisdiction  of  the  nation  over  the  vessel  belonging  to  it  is  not  wholly  exdusive ; 
and  though,  for  any  unlawftd  acts  committed,  while  in  such  a  sitnatioo,  by  the 
master,  crew,  or  owners,  she  and  they  may  be  responsible  to  the  laws  of  the  place, 
yet  the  local  law  does  not  supersede  the  laws  of  the  country  to  which  the  vessel 
belongs,  so  far  as  relates  to  the  rights,  duties  and  obligations  of  those  on  board. 
Where  slaves  shipped  from  one  port  of  the  United  States  to  another,  rise  upon  the 
officers  of  the  vessel,  and  take  her  into  a  British  port,  they  will  be  considered  still 
as  slaves,  though  in  a  state  of  insurrection.    Per  Curiam :    They  did  not  cease  to  be 
the  property  of  their  owners,  though  in  a  state  of  insurrection,  and  though  the 
right  of  property  could  not  be  asserted  in  a  British  court,  nor  enjoyed  within  the 
exclusive  influence  of  British  laws.  '^ 

]  The  la$t  cause  of  a  loss  is  not  necessarily  the  proximate  cause.  ^ 
,   All  the  consequences  naturally  flowing  from  a  peri]  insured  against,  or  incident  there- 
to, are  properly  attributable  to  the  peril  itself. 
Where  the  insurers  of  a  cargo  of  slaves  are  exempted,  by  the  policy,  fix>m  the  risk  of 
insurrection,  and  the  slaves  take  posMssion  of  the  vessel  by  force,  turn  her  from 
her  course,  and  enter  a  British  port,  where  they  escape,  the  insuirection  must  be 
considered  as  the  cause  of  the  breaking  up  of  the  voyage,  and  the  insurers  will 
not  be  liable. 
Hi  principle  there  is  no  difference  between  a  successful  insurrection  of  slaves,  who 
form  themselves  the  subject  of  the  insurance,  and  a  capture  by  an  enemy,  which, 
prima  faeie^  amounts  to  a  total  loss. 

AprBAL  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

The  petitioner  alleges  that  the  defendants  are  indebted  to  him 
in  the  sum  of  $20,800,  with  interest  thereon,  at  five  per  cent  a 
year,  from  judicial  demand,  for  this ;  That  defendants  did,  by  a 


I 
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policy  dated  at  New  Orleans,  the  16tli  November,  184|,  in  con* 
sideration  of  the  premium  then  and  there  paid  to  them,  insure 
from  Norfolk  to  New  Orleans,  certain  slaves  belonging  to  him, 
(t  wenty*8ix  in  number,)  valued  at  $800  each,  shipped  on  the  brig 
Creole,  beginning  the  adventure  from  and  immediately  after  the 
placing  of  the  slaves  on  board  of  the  Creole  at  Norfolk,  and  con^ 
tinning  it  until  they  should  be  safely  landed  at  New  Orleans. 
It  is  averred  that  the  defendants  took  upon  themselves  all  the 
perils  of  pirates,  takings  at  sea,  arrests,  restraints,  and  detain-* 
ments  of  all  kings,  princes,  or  people  of  what  nation  soever,  all 
risks  of  foreign  influence,  and  all  other  perils,  losses  and  misfor- 
tunes that  had  or  might  thereafter  arise  to  the  hurt,  detriment, 
or  damage  of  the  said  slaves,  as  will  appear  from  the  policy 
annexed  to  the  petition ;  that  plaintiff  was'  at  the  time  of  the 
execution  of  the  policy,  and  still  is  the  owner  of  the  slaves ;  that 
about  the  80th  of  October,  1841,  the  Creole  sailed  from  Norfolk 
on  her  voyage,  with  the  twenty-six  slaves  on  board  r  that 
she  was  staunch,  and  well  manned  and  provided  for  the  voyage ; 
that  she  had  proceeded  in  the  prosecution  of  her  voyage  to  a 
point  about  one  hundred  and  thirty  miles  north-north*east  of  the 
Hoie-in'ihe'Wally  ^  when  by  reason  of  an  affray  and  disobedi- 
ence of  about  nineteen  slaves  on  board,  all  of  which  were  other 
than  those  described  in  the  said  list,  (for  the  insurance  on  whom 
this  suit  was  brought),  the  said  vessel  proceeded  to  the  port  of 
Nassau,  in  the  Island  of  New  Providence,  within  the  dominions 
of  Her  Majesty,  the  Queen  of  Great  Britain  and  Ireland,  when, 
between  the.  10th  and  18th  of  November,  both  inclusive,  the 
publie  authorities  and  other  agents  of  Her  Miyesty  aforesaid 
interfered  with  said  slaves,  captured,  seized,  detained  and  eman* 
eipated  them,  whereby  the  said  slaves  were  all  totally  lost  by 
the  risks  insured  against  in  said  policy,  to  wit,  foreign  interfer- 
ence and  pirates,  the  takings  at  sea,  arrests,  restraints,  and  de- 

« 

tainments  of  all  kings,  princes,  or  people  of  what  nation,  condi- 
tioUf  or  quality  soever,  and  all  other  risks,  and  all  other  perils, 
losses  and  misfortunes  that  then  hady  or  might  thereaftei  come 
to  the  hurt,  detriment  or  damage  of  the  said  slaves,  or  any  part 
thereof/^ 
It  is  further  averred,  that  said  slaves  were  not  lost  by  their 
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own  elopement,  insurrection,  or  natural  death ;  that  since  the 
said  loss  the  plaintiff  duly  informed  the  defendants  thereof ;  that 
he  has  made  the  preliminary  proof  required  by  said  policy  ;  has 
made  to  the  defendants  a  full  and  entire  abandonment  of  said 
slaves ;  and  demands  payment  of  the  value  thereof,  as  fixed  by 
the  policy  for  the  total  loss  of  said  slaves.  The  petition  con- 
cludes with  a  prayer  for  general  relief,  &c. 

A  list  of  the  names  of  the  slaves,  their  ages,  color,  height,  and 
sex,  was  annexed  to  the  petiticm. 

The  answer  denied  generally  all  the  allegations  in  the  peti- 
tion, except  that  of  the  execution  of  the  policy.  It  denied  spe- 
cially that  the  plaintiff  had  complied  with  the  warranties  with 
which  he  was  bound  to  comply. 

The  proposal  for  insurance,  offered  in  evidence  by  the  plain- 
tiff, states  that :  "  Insurance  is  wanted  against  all  risks,  and 
chiefly  against  foreign  interference  on  twenty-six  negroes,  at 
$800  each,  on  board  the  brig  Creole,  Henshaw,  at  and  from 
Norfolk  to  New  Orleans — ^warranted  by  the  assured  free  from 
elopement,  insurrection,  or  natural  death." 

The  policy  introduced  in  evidence  recites  that :  '*  Thomas 
McCargo,  on  account  of  whom  it  may  concern,  does  make 
insurance,  and  cause  to  be  insured,  lost  or  not  lost,  at  and  from 
Norfolk  to  New  Orleans,  upon  all  kinds  of  lawful  goods  and 
merchandize,  laden  or  to  be  laden  on  board  the  good  brig  Creole, 
whereof  is  master  for  this  voyage  Henshaw,  or  whoever  else 
shall  go  for  master  in  the  said  vessel,  or  by  whatever  other  name 
or  names  the  said  vessel  or  the  master  is  or  shall  be  named  or 
called,  beginning  the  adventure  upon  the  said  goods  and  mer- 
chandize from  and  immediately  following  the  loading  thereof 
on  board  of  the  said  vessel  at  Norfolk  aforesaid,  and  so  shall 
continue  and  endure  until  the  said  goods  and  merchandize  shall 
be  safely  landed  at  New  Orleans  aforesaid.  And  it  shall  and 
may  be  lawful  for  the  said  vessel,  in  her  voyage,  to  proceed  and 
and  sail  to,  touch  and  stay  at  any  ports  or  places,  if  thereunto 
obliged  by  stress  of  weather  or  other  unavoidable  accident,  with- 
out prejudice  to  this  insurance,"  &c. 

"  Touching  the  adventures  and  perils  which  the  New  Orleans 
Insurance  Company  of  New  Orleans  is  contented  to  bear  and 
take  upon  itself  in  this  voyage,  they  are  of  the  sea,  men  of  war, 
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fires,  enemies,  pirates,  rovers,  thieves,  jettison,  letters  of  mart 
and  counter-mart,  surprizals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  or  people,  of  what  nation, 
condition,  or  quality  soever,  barratry  of  the  master  and  mariners, 
and  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandize,  or  any  part  thereof.  And  in  case  of  any  loss  or 
misfortune  it  shall  be  lawful  and  necessary  to  and  for  the  assur- 
ed, his  factors,  servants,  and  assigns,  to  sue,  labor  and  travel 
for,  in  and  about  the  defence,  safeguard  and  recovery  of  the  said 
goods  and  merchandize,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  to  the  charges  whereof  the  said  Insurance 
Company  will  contribute  according  to  the  rate  and  quantity  of 
the  sum  herein  insured,  having  been  paid  the  consideration  for 
this  assurance  by  the  assured  or  his  assigns,  at  and  after  the 
rate  of  two  per  cent ;  and  in  case  of  loss  the  assured  to  abate 
two  per  cent,  and  such  loss  to  be  paid  in  thirty  days  after  proof 
of  loss  and  ac^ustment  thereof,  and  proof  of  interest  in  the  said 
shipment,  the  amount  of  the  note  given  for  the  premium,  if  un- 
paid, being  first  deducted,''  &c. 

"  Twenty  thousand  eight  hundred  dollars  value  on  twenty-six 
negroes,  at  9800  each ;  and  this  policy  covers  all  risks,  and  pro- 
vides chiefly  against  that  of  foreign  interference ;  but  warranted 
by  the  assurred  free  from  elopement,  insurrection  and  natural ' 
death." 

The  premium  was  admitted  to  have  been  paid. 

The  abandonment  was  ofiered  in  evidence  by  the  plaintiff*, 
and  the  defendants  admitted  that  they  had  received  it  within  a 
day  or  two  after  its  date,  (8  December,  1841).  The  record  states 
that  the  abandonment- was  offered  and  received  merely  to  show 
that  an  abandonment  was  tendered  by  the  plaintiff  to  the  defen- 
dants.   The  bill  of  lading  fbr  the  slaves  was  also  introduced  by 

the  plaintiff. 

The  concurrent  testimony  of  all  the  witnesses  established  the 
facts  that  the  insurrection  was  successful,  and  that,  under  the 
prders  of  the  insurgents,  the  brig,  when  she  reached  the  Hole- 
in-the-Wall,  was  turned  from  her  course  towards  New  Orleans, 
and  taken  into  Nassau,  in  the  Island  of  New  Providence. 
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Qiffof'd^  a  witness  for  the  plaintiff,  testified*  that  he  left  Rieh- 
mond  on  the  17th  October,  in  the  brig  Creole,  as  chief  mate — 
has  been  following  the  sea  for  thirteen  years.  On  looking  at 
the  bill  of  lading  he  recognizes  the  names  of  some  of  the  negroes 
mentioned  therein — Madison  Washington,  Elijah  Morris,  Pom* 
pey  Garrison,  and  Andrew  Jackson  as  the  slaves  of  the  plain- 
tiff, and  of  the  number  put  on  board  by  him ;  the  other  negroes, 
to  about  the  number  stated  in  the  first  bill  of  lading,  were  called 
and  considered  as  the  slaves  of  the  plaintiff.  Mr.  Hewell  was 
on  board  acting  as  agent  of  plaintiff;  we  took  on  board  the 
greater  part  of  the  slaves  on  the  20th,  and  one  or  two  more  a 
day,  till  the  26th ;  on  the  25th  we  left  Richmond.  The  captain 
left  the  brig  in  the  river  on  the  27th,  and  proceeded  to  Norfolk 
by  the  steamboat.  The  Creole  was  detained  in  Hampton  Roads 
one  day,  when  we  took  in  the  balance  of  the  slaves.  The  to- 
bacco was  taken  in  at  Richmond.  The  Creole  left  Hampton 
Roads  on  the  3 1st  of  October ;  we  got  to  sea  on  that  day.  The 
Creole  was  well  manned,  and  prepaired  with  every  thing  for 
carrying  slaves ;  she  was  twelve  or  fourteen  months  old.  After 
putting  to  sea  the  negro  women  were  put  in  the  after  hold  of 
the  vessel,  and  the  men  in  the  fore  hold ;  between  these  were 
stored  the  cargo  of  boxes  of  manufactured  tobacco.  Hewell 
and  Merritt  together  attended  to  the  negroes.  As  far  as  he 
knows  eveiy  precaution  was  tciken  to  prevent  insubordination 
on  the  part  of  th^  negroes.  The  men  were  allowed  to  come  on 
deck  night  and  day  if  they  wished.  From  the  time  of  leaving 
Richmond  until  the  night  of  the  riot  the  negroes  behaved  as  well 
as  they  could  behave ;  saw  nothing  like  insubordination  among 
the  slaves  until  that  time.  The  night  of  this  riot  we  hove  to 
about  eight  o'clock  off  Abaco ;  it  was  deponent's  first  watch  on 
deck,  and  was  on  deck  with  three  of  the  seamen — Blinn  Curtis, 
Heniy  Speck,  and  Jack  Lecompts.  Between  nine  and  half-past, 
Elijah  Morris  came  to  deponent  on  deck,  and  told  him  that  one 
of  the  negro  men  had  gone  down  to  the  hold  where  the  women 
were.  Deponent  called  Merritt,  one  of  the  agents  on  board, 
who  was  in  the  cabin  asleep.  Merritt  came  out  with  deponent, 
bringing  with  him  a  lamp  and  match ;  Merritt  went  in  the  hold 
and  lit  the  lamp ;  deponent  staid  on  deck  on  the  hatch,  to  see  if 


*Thi8  testimony,  and  that  of  the  other  witnesseSf  was  taken  nnder  commiiuoDS. 
When  abont^to  be  introduced,  defendants*  counsel  stated  thafr  the  depoeitions  contained 
maeh  hearsay,  and  other  illegfal  efidence,  such  as  statements  of  the  contents  of  notes, 
letters,  &c.,  not  produced,  which  was  so  blended  with  what  was  legale  that  it  oould  not 
be  separated  without  great  delay,  when  it  was  agreed  that  the  judge  should  instruct 
the  jury  that  they  must  consider  so  mach  of  the  eyidenoe  as  is  hearsay,  or  refers  to 
the  contents  of  letters,  notes,  or  written  instruments  not  produced,  as  rejected  by  the 
court 
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any  one  did  not  come  out.    Menitt,  by  lighting  the  lamp,  ena- 
bled us  to  see  Madison  Washington,  a  slave  of  the  plaintiff,  in 
the  hold  among  the  women.    Merrirt  asked  Madison  what  he 
was  doing  there,  who  gave  no  reply,  as  deponent  heard.     He 
then  asked  of  him  if  he  knew  the  consequences  of  being  down 
there ;  he  replied  that  he  did,  and  sprang  for  the  hatchway  to 
come  on  deck.    As  he  got  on  the  steps  to  come  up,  Merritt 
seized  him  by  the  legs  and  deponent  by  the  shoulders,  but  being 
a  powerful  man  he  soon  got  away  from  us.    As  Madison  got 
on  top  of  the  hatchway  he  shoved  deponent  back  from  him. 
Deponent  told  him  to  stop ;  he  replied  that  he  could  not  stay 
there,  he  must  go  on  deck.    It  was  the  rule  to  whip  the  negro 
men  if  they  went  into  the  hold  with  the  women,  and  these  were 
the  consequences  of  which  Merritt  spoke  when  he  addressed 
Madison  as  above.    When  deponent  and  Merritt  took  hold  of 
Madison,  he  believes,  from  the  appearance  and  manner  of  Madi- 
son, that  he  thought  they  took  hold  of  him  to  punish  him.    When 
he  pushed  deponent  off,  he  appeared  much  excited,  and,  being  a 
powerful  man,  easily  disengaged  himself  from  deponent.     In- 
stantly after  Madison  disengaged  himself,  a  pistol  was  fired  at 
deponent,  the  ball  grazing  the  back  part  of  his  head.    Depo- 
nent then  went  to  the  cabin  to  call  all  hands,  the  cabin  pas- 
sengers, &c.     He  awaked  the  captain,  passengers,  and  second 
mate  below,  but  before  he  got  below,  Madison,  or  Elijah  Mor- 
ris, from  his  voice,  and  some  four  or  five  others  followed  him  as 
he  went  to  the  cabin.     Madison  called  to  the  rest,  to  come  on ; 
as  they  had  commenced,  they  must  go  through  with  it.    The 
captain  jumped  out  and  seized  his  bowie  knife,  as  he  under- 
stood, and  Mr.  Hewell,  a  musket.     We  all  started  then  on  deck 
and  met  the  negroes  near  the  cabin  door.    The  fight  then  com- 
menced ;  Hew^  fired  the  musket,  and  soon  after  it  was  fired 
the  negroes  wrenched  it  from  him.    Hewell,  he  thinks,  then 
seized  a  handspike,  and  fought  with  that  about  a  minute,  when 
it  was  also  taken  from  him ;  he  was  then  stabbed  in  a  number 
of  places,  and  staggered  back  in  the  cabin,  and  it  was  the  last 
that  deponent  saw  of  him  ;  presumes  he  was  stabbed  with  the 
captains  bowie  knife,  by  Madison  or  Ben  Blacksmith.    Depo- 
nent received  several  blows  from  the  negroes  with  sticks  or 
clubs ;  his  clothes  were  cut  across  the  breast  with  a  large 
knife,  which  he  thinks  was  used  ioP'  the  purpose  of  cutting  meat. 
This  knife  of  the  cook's  was  usually  left  in  the  galley,  where  it 
could  be  picked  up  by  any  one ;  the  handspikes  were  left  for- 
ward by  the  windlass,  where  they  could  be  picked  up   by  any 
one  passing  in  that  direction.    There  were  three  or  four  pistol 
discharges  the  night  of  the  riot ;  thinks  he  heard  three  or  four 
discharges  of  fire-arms  besides  the  musket ;  the  pistols  in  pos- 


a08  NEW  ORLEANS, 

McCargo  v.  The  New  Orleans  Insurance  Company. 

session  of  the  negroes  were  large  sized  pocket  pistols.     After  ar- 
riving at  Nassau,  three  of  the  knives  of  the  seamen  were  found 
in  the  possession  of  the   negroes ;  cannot   say  whether  these 
knives  were  taken  during  the  scufSe  or  not     Saw  one  of  the 
seamen,  Blinn  Curtis,  knocked  down  at  the  door  of  the  cabin  by 
one  of  the  negroes,  and  fall  into  the  cabin.     At  that  time  depo- 
nent retreated  to  the  main  top,  and  captain  Ensor  followed  him 
soon  after  to  the  maintop,  and  on  getting  there,  told  depbnent 
that  he  was  badly  stabbed   and  was  dying.     Deponent  could 
then  hear  the  threats  of  the  negroes  to  kill  all  hands.     Heard 
Madison  Washington  telling  the  rest  to  kill  every  white  man,  and 
not  to  let  one  escape.     Three  or  four  of  the  negroes  then  went 
aft  to  kill  the  Frenchman  at  the  wheel.     Madison  Washington 
told  them  not  to  hurt  him,  he  was  a  Frenchman,  and  could  not 
speak  a  word  of  English.     They  then  searched  the  vessel  fore 
and  aft,  to  see  if  they  co^ld  find  any  more  white  people.     They 
threw  water  down  the  sky-light,  and  put  the  lights  out  in  the 
cabin.     They  then  stationed  men  indifferent  parts  of  the  vessel 
to  look  out  for  us ;    the  orders  were  to  kill  us.    They  then  made 
one  of  the  sailors  bring  in  the  lantern  from  the  bowsprit,  being 
there  to  prevent  vessels  from  running  into  us.    They  took  this 
lantern  and  went  into  the  cabin  to  search  it.     He  supposes  that 
about  a  minute  after  they  brought  Mr.  Hewell  on  deck,  they  cut 
his  head  off  as  near  as  they  could  with  a  knife  (he  was  then 
dead) ;  and  the  one  who  cut  his  heaxl  off,  stated — **  we  will  sepa- 
rate the  old  son  of  a  bitch  somehow."    They  then  threw  him 
overboard  from  a  port-hole.     They  then  remained  still  for  some 
time,  only  passing  about  the  deck  occasionally,  with  a  lantern. 
By  this  time  it  was  probably  one  or  two  o'clock  at  night ;  saw 
nothing  more  until  five  o'clock,  A.  M. ;  could  hear  the  negroes 
talking  below  in  the  cabin,  but   not  what  they  said.     At   five 
o'clock,  A.  M.,  they  saw  deponent  in  the  main  top,  and  called 
him  down,  and  said  if  he  did  not  come  down  they  would  shoot 
him ;  they  then  had  a  loaded  musket  in  their  hands.     Deponent 
stepped  on  deck  and  said :  '^  J  am  here  now,  you  can  do  with  me 
what  you  please."    One  of  them  held  the  musket  to  his  breast. 
Another  told  him  he  must  take  them  to  Abaco,  or  some  other 
English  island,  or  they  would  shoot  him,  and  put  him  overboard. 
They  asked  deponent  then  where  captain  Ensor  was  ?     He  re- 
plied, ^'in  the  main  top;"   the   witness  having  fastened  him 
there  during    the   night    to  prevent   him  from    falling    out, 
as  the    vessel    was    rolling    heavily.      Deponent    said    that 
the    captain    was    helpless    from    his    wounds,    and    asked 
the  privilege    to  bring    him  on    deck.      One    of  them   re- 
plied, *'  damn  him,  let  him  stay  there  till  daylight,  and  we  will 
then  finish  him."     They  then  had  some  talk  among  themselves 
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for  a  few  minutes,  and  then  told  deponent  to  bring  the  captain 
down — we  then  brought  him  on  deck,  and  laid  him  on  a  mat- 
trass  on  the  quarter  deck.  The  negroes  then  took  him  and  put 
him  in  the  fore  hold — some  four  or  five  of  them,  under  the  direc- 
tion of  Madison  and  Elijah  Morris.  They  then  put  Mr.  Ensor 
and  Mr.  Stevens,  second  mate,  also  in  the  hold — they  then  put 
the  grating  on  and  locked  it,  and  put  negroes  to  watch  it.  It 
was  then  about  6  A.  M.,  and  they  remained  in  the  hold  till 
about  five  in  the  evenings  except  Stevens,  who  was  let  out  at 
1 1  o'clock  A.  M.  Blacksmith  then  remarked  that  they  would 
leave  them  there  till  night,  and  then  put  them  overboard.  Af- 
ter this  afiTray  the  nineteen  who  were  identified  and  put  in  pri- 
son at  Nassau,  were  the  negroes  who  took  possession  of  the 
brig.  These  nineteen  kept  strict  orders  over  the  rest  of  the  ne- 
groes, exercising  the  same  sway  over  the  rest  of  the  negroes 
that  they  did  over  the  whites,  threatening  to  whip  them  if  they 
disobeyed  their  orders.  They  appointed  another  cook  for  the 
negroes,  Madison  having  been  the  former  cook.  The  nineteen 
took  possession  of  the  vessel,  stationed  in  different  parts  of  the 
vessel.  None  but  the  nineteen  came  into  the  cabin  ;  this  was 
their  head  quarters ;  they  drank  the  liquor  out  of  the  cabin  ; 
heard  them  invite  none  of  the  other  negroes  into  the  cabin.  Ben 
Blacksmith  had  the  captain's  bowie  knife  in  the  morning;  Eli- 
jah Morris  had  then  a  knife  also :  this  was  just  before  we  made 
sail.  There  was  in  the  cabin  when  they  took  him  to  ex-plain 
the  chart  to  them,  the  four  negroes — Ben  Blacksmith,  ElijalT 
Morris,  D.  Rufiin  and  Madison  Washington.  Neither  D.  Rufiin 
nor  Madison,  at  that  time,  had  knives  or  any  weapons  with 
them.  Deponent  explained  the  chart,  and  showed  them  about 
where  we  were.  They  said  they  wished  to  go  to  Abaco  ;  at 
sunrise  we  made  sail.  They  forbid  the  white  persons  from  talk- 
ing together ;  Elijah  Morris  saying,  if  he  saw  them  talk  together, 
he  would  throw  them  overboard.  Blacksmith,  Morris,  Rufiin 
and  Madison  were  appointed  by  the  rest  of  the  nineteen  as 
the  managers.  They  gave  all  the  orders  with  the  exception  of 
working  the  vessel,  which  they  ordered  deponent  to  do,  they 
not  understanding  it.  They  were  in  all  parts  of  the  vessel, 
keeping  the  others  in  subjection,  &c.  D.  Ruffin  watched  the 
compass,  to  see  that  we  did  not  alter  our  course. '  Madison  and 
Elijah  Morris  together  threatened  death  if  we  should  decieve 
them,  or  change  the  direction  of  the  vessel.  When  Rufiin  saw 
deponent  and  Merritt  writing  on  the  slate  the  altitude,  the 
ship^s  time,  he  ordered  it  to  be  rubbed  out,  being  afraid  that  we 
should  communicate  with  each  other  in  that  way.  Two  of 
these  four  managers  had  knives  which  they  kept  out  the  whole 
time  after  the  afiray,  and  several  others  of  the  nineteen*  had 
Vol.  X.  27 
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knives  and  pistols,  (three  pistols,)  all  of  which  they  threw  over- 
board, excepting  one  pistol,  at  the  mouth  of  Nassau  harbor ; 
they  were  thrown  overboard  to  prevent  their  being  siBen.  Ma- 
dison Washington  came  aft  and  told  them  all  to  give  their  arms 
to  him,  to  have  them  thrown  overboard,  so  that  none  might  be 
seen  when  they  arrived  at  Nassau.  One  pistol  was  all  that 
was  left  when  they  arrived,  besides  the  musket  belonging  to 
deponent.  Mr.  He  well's  knife  was  afterwards  found  where  they 
had  put  it  in  the  fire,  in  their  cooking  apartment,  to  destroy  it. 
All  the  rest  of  the  negroes  were  kept  under  by  the  nineteen,  till 
we  arrived  at  Nassau,  where  we  arrived  on  Tuesday  morning, 
the  9th  November.  On  our  arrival  a  black  pilot  came  on  board 
about  one  mile  outside  of  the  light  house ;  this  was  one  of  the 
regularly  authorized  pilots  there.  When  they  came  on  board 
they  mingled  with  the  negroes,  all  being  black.  As  the  pilo^ 
was  bringing  the  vessel  to  in  the  harbor,  the  quarantine  officer 
came  along  side  with  his  boat.  Deponent  jumped  into  his  boat» 
and  told  him  the  cause  of  our  coming  in  there,  and  asked  him 
to  put  deponent  on  shore  and  to  watch  the  vessel,  and  to  let 
them  have  no  communication  with  the  .shore  till  he  returned. 
He  then  accompanied  deponent  to  the  American  Consul.  The 
officer  watched  the  vessel,  and  deponent  and  the  Consul  went  to 
see  the  Governor  of  Nassau,  and  saw  him,  at  his  house,  and  stated 
the  case  to  him.  The  Consul  then  asked  protection  to  guard 
the  vessel  till  something  could  be  done.  Deponent  related  to 
the  Governor  all  the  facts  as  they  occurred,  which  the  Governor 
wrote  down.  The  Consul  asked  him  if  he  would  send  some 
soldiers  on  board  to  guard  the  vessel,  cargo,  and  passengers  and 
crew,  till  something  could  be  done,  which  was  done.  The  Go- 
vernor sent  a  company  of  Africans  with  a  white  officer ;  twen- 
ty-two privates,  he  thinks  there  were,  together  with  a  black 
corporal  and  sergeant.  The  officer  in  command  Wits  called 
captain  Mins.  These  soldiers  when  they  came  on  board,  put 
the  men  forward  and  the  women  aft ;  they  then  tied  Ben  Black- 
smith, Madison  Washington,  D.  Ruffin  and  Elijah  Morris,  and 
confined  them  in  the  long  boat  on  deck,  where  they  were  kept 
until  the  slaves  were  liberated.  The  guard  remained  on  board,, 
being  changed  every  morning  at  nine  o'clock,  officers  and  sol- 
diers. They  took  and  kept  entire  possession  of  the  vessel.  It  was 
the  day  after  the  arrival  at  Nassau,  that  the  magistrates  came 
on  board,  and  took  deponent's,  Merritt's,  and  Stevens,  the  2nd 
mate's,  depositions.  The  next  day  the)*  came  off  and  took  the 
deposition  of  one  or  two  of  the  crew.  On  Friday  morning,  they 
came  off  again,  and  finished  the  depositions.  Previous  to  their 
coming  o£f  that  morning,  the  civil  authorities  had  hired  what 
boats  they  could  find  in  the  harbor,  and  manned  them  with  ne- 
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groes ;  and  these  negroes  in  the  boats  were  armed  with  clubs. 
There  were  then,  he  presumes,  IIJOO  negroes  on  shore ;  the  shore 
was  then  lined  with  negroes  and  sc.me  few  whites.  The  Amer- 
ican Consul  asked  the  Governor  to  protect  the  vessel,  until  he 
could  send  to  Indian  Key  for  a  man»of-war  to  come  and  take 
the  vessel,  &c.,  and  bring  them  to  New  Orleans.  The  Consul 
informed  deponent  that  he  had  made  this  request ;  deponent  did 
not  hear  it  made.  The  interviews  between  the  Consul  and  the 
Governor  took  place  at  the  Government  House,  on  Friday  morn- 
ing. The  Consul  then  asked  deponent  if  he  would  take  charge 
of  the  Creole  and  the  rest  of  the  slaves,  excepting  the  nineteen, 
and  bring  them  to  New  Orleans.  The  Consul  then  stated  that 
he  had  applied  to  the  Governor  to  take  out  the  nineteen,  and  to 
put  such  arms  on  board  as  were  necessary,  and  to  get  the  crew 
out  of  the  other  American  vessels  that  were  there,  which  the 
Governor  (as  the  Consul  told  deponent,)  refused  to  do.  Depo- 
nent then  came  on  board  in  company  with  Captain  Woodside, 
and  found  there  the  Attorney  General  of  the  Island,  with  three 
or  four  magistrates,  the  same  who  had  taken  the  depositions 
previously ;  the  boats  were  then  all  around  the  vessel,  being  a 
regular  musquito  fleet,  numbering  some  fifty  or  sixty  boats. 
There  was  also  a  large  sloop  towed  from  the  shore,  and  anchor- 
ed near  the  brig,  manned  with  about  a  dozen  negroes,  all  armed 
with  bludgeons.  The  soldiers,  twenty-four  blacks,  with  their 
white  officers,  were  then  on  board  of  the  Creole.  Afler  the  de- 
positions were  finished,  the  magistrates  then  picked  out  the 
nineteen  who  were  identified,  and  put  them  under  the  custody 
of  the  guards — ^the  African  soldiers  on  the  quarter  deck.  The 
boats  lying  about  were  under  the  orders  of  the  Attorney  Gene- 
ral and  the  magistrates,  and  the  blacks  appeared  to  be  under 
the  direction  of  the  black  pilot.  He  appeared  to  be  captain 
over  the  blacks,  and  all  were  waiting  the  orders  of  the  Attor- 
ney General  and  the  magistrates.  The  general  talk  on  shore 
was  that  the  civil  authorities  on  shore  had  hired  all  the  boats, 
&c.  to  tn.ke  possession  of  the  Creole  and  liberate  the  slaves  on 
board.  I'he  soldiers  on  board  had  muskets ;  the  officers  and 
soldiers  were  in  full  British  uniform ;  sentries  were  placed 
about  the  brig  by  the  officers  having  command  on  board.  No 
one  excepting  deponent  and  the  crew,  the  consul  and  civil  au- 
thorities,  were  allowed  to  come  on  board  the  Creole.  The  ne- 
groes of  the  Island  had  been  allowed  to  come  on  board  the  day 
we  arrived,  and  allowed  to  mingle  with  the  slaves  on  board. 
Deponent  asked  the  British  officer  on  board  to  prevent  the  ne- 
groes of  the  Island  from  coming  on  board  and  talking  with  thV; 
slaves.  They  were  not  allowed  to  come  on  board  any  more, 
from  that  time  till  the  slaves  were  liberated.    The  English  offi- 
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cers  had  control  over  the  vessel.  Each  day  that  the  guard  came 
on  board,  they  were  drawn  up  on  the  quarter  deck  by  the  offi- 
cers, and  loaded  their  muskets  with  powder  and  balls,  and  fixed 
their  bayonets.  Each  company  had  four  rounds  of  cartridges ; 
soldiers  all  well  disciplined.  When  the  Attorney  General  and  the 
magistrates  came  on  board,  the  military  company  were  all  under 
arms.  After  they  had  possession  of  the  nineteen,  the  Attorney  Ge- 
neral and  the  magistrate,  a  Baptist  preacher,  (he  believes  he  was,) 
and  one  or  two  other  white  men  who  accompanied  the  magis- 
trate and  preacher  on  board,  stepped  to  the  quarter  deck :  one 
of  the  magistrates  told  the  second  mate  and  some  of  the  men 
if  they  had  any  money  or  clothes,  they  had  better  lock  them  up, 
as  he  did  not  know^but  the  cabin  would  be  robbed  by  the  negroes. 
They  were  freightened,  and  each  one  went  to  secure  his  own 
clothing  and  effects.  One  of  the  passengers  put  on  four  pair  of 
pantaloons,  another  put  on  two  suits.  They  locked  their  trunks 
and  put  them  in  the  state  rooms,  and  took  care  of  every  thing 
they  had.  Then  the  Attorney  General  stepped  on  the  forward 
part  of  the  quarter  deck  and  addressed  himself  to  the  negroes ; 
*'  My  friends,"  said  he,  "  you  have  all  been  detained  on  board  of 
''  the  Creole  in  the  port  of  Nassau  a  short  time  to  know  who 
"  was  most  engaged  in  the  murder  of  Mr.  Hewell,  and  attempt- 
''  ing  to  kill  the  captain,  mate  and  crew.  We  have  ascer- 
•*  tained  that,  and  identified  nineteen :  and  the  rest  of  you  are 
'^  all  free  and  at  liberty  to  go  ashore,  and  go  where  you  please. 
Witness  then  said  to  him :  "  We  have  been  once  nearly  killed 
"  by  these  slaves,  and  we  see  from  your  people  that  they  intend 
"  to  show  fight,  and  we  want  to  be  protected,  vessel,  crew  and 
*'  cargo.  I  protest  against  any  of  these  boats  coming  alongside 
''  of  the  brig,  or  the  slaves  going  on  shore  from  the  brig."  He 
answered :  "  You  had  better  not  object  to  it ;  you  had  better  let 
*'  them  go  quietly  ashore  ;  if  you  object,  I  am  afraid  there  will 
^*  be  blood  shed."  He  then  spoke  to  the  nineteen  on  the  quarter 
deck,  and  said :  "  Here  are  nineteen  of  you  that  are  identified 
"■  as  being  engaged  in  this  affray,  and  you  will  be  lodged  in 
**  prison  till  we  can  communicate  to  England  to  know  whether 
**you  will  be  tried  here  or  elsewhere."  The  Attorney  (xeneral 
then  made  a  signal  for  the  musquito  fleet  to  come  alongside,  by 
raising  his  hand.  He  and  one  of  the  magistrates  then  got  into 
his  boat  and  shoved  off  from  the  brig  a  short  distance.  On  the 
signal  being  given,  the  boats  made  a  general  rush  alongside  of 
the  brig,  shouting  and  huzzaing ;  two  of  the  magistrates  and 
the  Baptist  minister  remaining  on  board.  Witness  asked  them 
not  to  allow  any  of  the  negroes  to  come  out  of  the  boats  on 
board  of  the  brig.  The  magistrate  told  them  not  to  come  on 
board,  and  told  the  slaves  on  board  to  get  over  the  side  into  the 
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boats,  and  one  of  the  magistrates  stood  in  the  gangway  and 
helped  them  over  the  side  into  the  boats.  After  all  had  got  into 
the  boats,  except  the  five  who  remained  on  board  and  came  to 
New  Orleans,  the  whole  fleet  shoved  off  a  little  way  from  the 
brig,  gave  three  cheers,  and  went  ashore.  The  Attorney  Gene- 
ral and  officers,  after  the  negroes  from  the  brig  got  into  the 
boats,  shook  hands  with  the^  negroes,  congratulating  them  on 
their  liberation.  The  Attorney  General  and  one  of  the  magis- 
trates were  lying  with  their  boats  at  a  a  small  distance,  witnes- 
sing the  proceedings,  whilst  the  negroes  were  getting  out  of  the 
brig  into  the  boats.  About  five  minutes  before  the  signal  was 
given  by  the  Attorney  General  for  the  fleet  to  approach,  the 
black  pilot  who  was  in  his  boat,  cried  out  to  the  magistrates 
who  were  on  board  :  "  I  wish  you  would  hurry  there.  You  have 
**  had  your  time,  and  we  want  ours."  During  this  time  the  offi- 
cers and  company  remained  imder  arms  on  board.  A  half  an 
hour  after  the  negroes  went  ashore,  the  boat  was  sent  from  the 
barracks  alongside  of  the  brig,  took  out  the  prisoneij  and  guards, 
took  them  ashore,  and  the  nineteen  were  marched  to  prison. 
The  brig  lay  about  150  yards  from  the  wharf.  When  they  first 
anchored  it  was  in  the  outer  roads  about  a  mile  from  the  shore  ; 
they  lav  there  two  dajrs,  and  by  order  of  the  harbor  master  were 
warped  up  to  within  about  150  yards  of  the  wharf.  On  the 
day  they  arrived  at  Nassau,  Captain  Woodside,  master  of  the 
barque  Louisa,  of  Portland,  came  on  board  the  Creole  with  the 
American  Consul.  Captain  Woodside  proposed  to  come  on 
board  himself,  bring  part  of  his  crew  and  the  second  mate.  He 
offered  to  assist  in  taking  charge  of  the  vessel,  and  to  help  to 
master  the  slaves,  and  take  the  vessel  to  Indian  Key,  where 
they  could  have  got  aid  from  the  revenue  cutter  or  a  man-of-war 
of  the  United  States.  They  knew  there  was  one  there,  as  there 
is  always  one  stationed  there.  The  American  Consul  then  pro- 
posed to  get  the  crew  of  the  brig  Congress  of  New  York,  then 
lying  dismasted  at  Nassau,  to  assist  in  taking  the  vessel  to  In- 
dian Key  with  the  slaves  on  board.  Witness  agreed  to  this,  and 
agreed  to  take  charge  of  the  vessel,  which  was  requested  of  him 
by  the  American  Consul.  The  Consul  and  witness  went  ashore 
to  purchase  arms.  Those  who  had  them  in  Nassau  refused  to  sell 
them.  They  knew  witness,  as  did  every  body  in  Nassau,  in  24 
hours.  When  witness  walked  in  the  streets,  the  inhabitants, 
both  whites  and  negroes,  would  say  :  **  There  goes  one  of  the 
"  damned  pirates  and  slavers."  After  trying  to  purchase  arms, 
the  Consul  and  witness  continued  every  day  to  have  interviews 
with  Captain  Woodside  till  the  slaves  were  sent  ashore.  The 
force  was  to  come  on  board  when  wanted;  and  when  they 
could  not  buy  any  arms  it  was  agreed,  that  they  should  hav« 
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three  muskets  and  three  cutlasses  from  the  brig  Congress.  There 
were  no  arras  on  board  the  Louisa,  except  a  pair  of  horse-pis- 
tols, which  Captain  Woodside  wa?  to  bi'ing  on  board.  It  was 
intended  whenever  the  nineteen  slaves  should  be  taken  out  of 
the  brig,  that  witness  and  the  aid  he  was  to  receive,  should  take 
possession  of  the  brig  and  remaining  slaves,  and  bring  them  to 
Indian  Key,  for  which  purpose  their  force  would  have  been  suf- 
ficient. On  Friday,  the  day  that  the  slaves  were  liberated,  wit- 
ness was  on  shore  with  the  American  Consul,  when  he  saw 
Captain  Woodside  with  his  force  in  the  boat  and  the  arms  they 
had  procured  from  the  brig  Congress,  go  from  the  Congress  to 
the  Creole.  Witness  saw  her  stop  and  lay  off  a  few  minutes, 
when  she  approached  the  Creole  and  then  went  to  the  shore, 
and  Captain  Woodside  landed,  and  the  boat  then  went  back  to 
the  Congress  and  put  out  the  arms.  Witness  was  then  ashore 
with  the  American  Consul  on  a  visit  to  the  Governor.  Captain 
Woodside  repeated  to  them  that  he  had  been  to  the  brig,  and 
that  the  British  officer  in  command  would  not  let  them  come  on 
board.  This  was  about  two  hours  before  the  slaves  were  liber- 
ated. If  Captain  Woodside  and  his  men  had  been  permitted, 
they  would  have  been  in  sufficient  force  to  take  the  brig  to  In- 
dian Key,  with  the  remaining  slaves.  Witness  thinks  Captain 
Woodside  as  determined  a  man  as  he  ever  saw  in  his  life.  All 
the  sailors  in  port,  those  of  the  Louisa  and  Congress,  were  all 
anxious  to  come  on  board,  and  assist  in  rescuing  the  brig,  and 
carrying  her  and  the  slaves  to  Indian  Key.  They  were  all 
Americans,  who  took  a  deep  interest  in  rescuing  the  negroes 
from  the  island,  and  bringing  them  to  Indian  Key  on  the  coast  of 
Florida.  If  there  had  been  no  interference  of  the  English  au- 
thorities, the  negroes  would  have  been  brought  to  New  Orleans 
certainly.  That  interference  has  caused  the  loss  of  the  negroes* 
The  affray  would  not  have  prevented  the  negroes  from  being 
brought  to  New  Orleans,  had  it  not  been  for  the  interference  of 
the  authorities.  The  negroes  had  no  arms  at  Nassau,  (they  had 
been  thrown  overboard,)  and  might  have  been  easily  overcome, 
and  there  was  nothing  in  the  way  of  our  bringing  the  negroes  to 
New  Orleans  except  the  British  authorities.  Captain  Ensor 
and  deponent,  and  all  of  the  crew  except  three,  are  Americans ; 
one  of  the  three  was  a  Portuguese,  one  a  Dutchman,  and  the 
other  a  Frenchman.  Saw  nothing  in  the  conduct  of  the  others 
than  the  nineteen,  that  seemed  to  manifest  any  disposition  to 
take  part  in  the  affray.  None  but  the  nineteen  went  on  the 
quarter  deck  after  the  affray,  except  such  as  were  sent  there  by 
the  nineteen  on  some  business.  The  others  went  into  the  hold 
as  usual,  and  continued  doing  in  all  respects  just  as  they  did  be- 
fore the  affray.     After  the  negroes  were  liberated,  some  of  them 
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wished  to  come  to  New  Orleans,  but  said  they  were  afraid  to 
come  throagh  fear  of  being  killed  by  the  other  negroes. 

Witness  and  the  others  on  board  of  the  Creole  were  afraid  of 
their  lives.  It  is  deponent's  opinion  that  the  Governor  knew  all 
the  transactions  at  Nassau,  from  the  time  of  our  arrival  there 
until  we  sailed.  This  opinion  is  derived  from  what  he  saw- 
there — ^from  the  actions  of  the  magistrates,  the  interview  with 
the  Governor,  and  the  talk  of  the  people  on  shore.  The  author- 
ties  and  the  people  there  appeared  to  be  acting  in  concert.  The 
officer  in  command  put  on  board  the  second  day.  Captain  Fitz- 
gerald, stated  in  the  evening  on  deck,  (while  his  arms  were 
round  a  mulatto  girl,)  to  the  negroes,  that  they  were  all  fools  not 
to  have  killed  all  hands  when  they  had  a  chance,  and  run  the 
vessel  on  shore,  and  then  they  would  have  all  been  free  without 
any  further  trouble.  When  the  magistrates  came  on  board 
they  did  not  appear  to  be  under  the  direction  of  the  military  of- 
ficer on  board.  When  the  magistrates  and  the  Attorney  Gener- 
al were  on  board,  and  the  slaves  were  liberated,  then  the  milita- 
ry officers  appeared  to  be  under  the  directions  of  the  Attorney 
General.  After  the  slaves  were  liberated  on  Friday,  on  Satur- 
day or  Monday,  the  Attorney  'General  wrote  a  letter  to  Captain 
Ensor ;  the  American  Consul  has  the  letter.  Deponent  received 
the  letter  ;  the  purport  of  it  was,  that  the  slaves  had  ail  been 
to  him  and  made  oath  that  they  had  left  their  baggage  on  board, 
and  that  they  wanted  it,  and  asking  that  he  would  intercede 
in  their  behalf  in  getting  it.  Deponent  answered  the  letter ; 
stating  that  there  was  no  baggage  on  board  belonging  to  the 
slaves,  that  he  knew  of;  and  if  they  had  any,  it  belonged  to 
their  owners ;  that  they  were  slaves,  and  whatever  they  left 
on  board  belonged  to  their  owners ;  and  that  he  should  deliver 
nothing  without  a  permit  from  the  Custom-House,  and  an  order 
from  the  American  Consul.  Witness  received  the  letter  as  mas- 
ter of  the  Creole,  as  it  was  addressed  to  Captain  Ensor,  as  mas- 
ter. The  Attorney  General  then  got  a  permit  from  the  Custom 
House,  and  sent  an  officer  on  board,  and  ordered  deponent  to 
land  the  baggage  in  the  brig's  boat.  This  permit  was  sent  by 
an  order  of  a  Custom-House  officer.  Deponent  refused  to  do  it, 
saying  he  would  not  land  any  thing  in  the  brig's  boat,  saying 
that  they  must  get  their  own  boat  if  they  wanted  the  baggage 
brought  on  shore.  The  Custom-House  officer  then  got  a  boat 
from  the  shore,  a  barge,  which  he  thinks  belongs  to  the  Custom- 
House,  and  carried  all  the  baggage  of  the  negroes  ashore,  and  a 
bale  of  blankets  which  had  never  been  opened.  The  next  day 
(Tuesday,  16th.)  deponent  wanted  to  sell  a  few  barrels  of  pro- 
Visions  to  pay  our  expenses  in  lying  there,  (having  more  provis- 
ions than  we  wanted  for  the  remainder  of  the  voyage.)   The  pro- 
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visions  consisted  of  beef,  pork  and  naVy  bread.  Deponent  ap* 
plied  at  the  Custom- House,  to  the  collector  of  customs,  for  the 
privilege  of  entering  them,  but  he  refused  to  let  us  do  so,  un- 
less we  entered  the  slaves  on  the  Creole  as  passengers ;  refus- 
ing to  allow  them  to  be  entered  as  slaves.  Deponent  refused 
to  enter  them  as  passengers.  It  is  never  necessary  to  enter 
more  of  the  cargo  than  you  wish  to  dispose  of;  could  see  no 
other  object  in  their  refusal  than  to  get  us  to  enter  the  slaves  as 
passengers.  In  the  letter  of  the  Attorney  General  above  spo- 
ken of,  the  negroes  were  spoken  of  as  passengers.  Deponent 
saw  the  slaves  about  Nassau  for  four  or  five  days  after  they 
were  liberated  ;  conversed  with  several  of  them  whom  witness 
met  in  the  streets  every  day ;  all  the  slaves  whom  he  conversed 
with  expressed  a  willingness  to  come  to  New  Orleans,  but  sta- 
ted they  were  afraid  of  the  inhabitants  of  the  island.  A  mu- 
latto girl  belonging  to  plaintiff,  and  another  girl  called  Pin ckey, 
wished  to  be  smuggled  on  board  in  order  to  come  to  New  Or- 
leans. This  he  could  not  do,  in  consequence  of  the  brig  lying 
so  near  the  barracks,  where  a  sentry  was  kept  all  the  time. 
We  were  lying  within  half  a  gun  shot  of  the  barracks,  just  at 
the  mouth  of  the  fort.  The  threats  of  the  people  on  shore,  that 
the  slaves  should  not  go  away,  and  if  any  of  them  should  be 
attempted  to  be  taken  away  by  us,  that  they  would  sink  the  ves- 
sel, with  other  circumstances  above  mentioned,  deterred  us  from 
smuggling  any  slaves  on  board.  There  was  a  vessel  put  up 
for  Jamaica  the  day  after  the  slaves  were  liberated  ;  an  adver- 
tisement to  that  effect  appeared  in  the  paper  published  at  Nas- 
sau, and  passage  was  free  for  such  as  would  go.  There  are 
two  papers  published  at  Nassau,  the  Royal  Gazette  and  the 
Royal  Observer.  Deponent  was  told  by  the  American  Consul, 
and  Mr.  Stark,  agent  for  the  Baltimore  and  Boston  Insurance 
Companies,  he  believes,  that  this  vessel  was  put  up  by  the  au- 
thorities at  Nassau,  to  carry  the  slaves  who  came  on  board  the 
Creole  to  Jamaica,  and  such  was  the  general  understanding 
among  all  whom  he  conversed  with  on  shore.  That  vessel  had 
not  sailed  at  the  time  deponent  left  Nassau.  Deponent  left  the 
Thursday  after  the  negroes  were  liberated  ;  they  were  libera- 
ted on  Friday ;  on  Wednesday  previous  to  the  day  of  sailing, 
cleared  from  the  Custom-House.  On  clearing  deponent  had  to 
make  oath  that  he  would  bring  away  no  British  subjects  from 
the  island,  under  the  penalty  of  $2,000  and  twelve  months'  im- 
prisonment ;  such  an  oath  is  usual  there  ;  has  never  taken  such 
an  oath  elsewhere.  Deponent  considered  that  this  oath  ap- 
plied to  the  slaves,  whom  the  authorities  considered  as  English 
subjects,  he  presumes.  Five  of  the  slaves  came  to  New  Or- 
leans with  deponent ;  these  five   never  went  ashore.     The  ne- 
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groes  from  on  shore,  after  the  others  were  liberated,  tried  to 
get  them  ashore,  but  we  forbid  them.  The  black  pilot,  for  one, 
took  great  interest  in  getting  them  on  shore.  The  oath  that  de- 
ponent took  only  applied  to  bringing  off  British  subjects  from 
the  island ;  did  not  in  any  way  consider  it  to  apply  to  these  five, 
because  they  had  never  been  on  shore  It  was  part  of  the  ar- 
rangement that  the  chief  mate  and  second  mate  and  four  of  the 
men  of  the  Congress,  Captain  Woodside,  his  second  mate  and 
three  of  his  men,  and  more  if  necessary,  were  to  come  on  board 
and  assist  in  bringing  all  the  slaves  to  Indian  Key.  The  Cap- 
tain of  the  Congress  had  left  his  vessel,  and  gone  home  to  New 
¥ork.  Deponent  left  one  of  his  crew  at  Nassau ;  forgets  his 
name ;  he  was  called  Charles  on  board.  We  took  on  board,  at 
Nassau,  Ifwo  American  seamen  to  come  to  New  Orleans,  named 
Peter  and  Mike ;  these  were  under  the  hands  of  the  Consul 
when  we  arrived  there.  We  also  brought  on  the  second  mate 
of  the  Congress  as  our  second  mate ;  the  two  shipped  at  Nas- 
sau have  left  New  Orleans ;  all  the  other  seamen,  excepting 
the  one  left  at  Nassau  and  Jack  Lecompts,  the  Frenchman,  are 
still  with  deponent.  The  American  Consul  told  deponent  that 
the  day  before  the  Creole  sailed,  he  had  made  application  to  the 
Governor  to  send  the  slaves,  identified  with  the  affray,  to  New 
Orleans  for  trial,  which  the  Governor  refused  to  do.  We  were 
detained  one  day  in  waiting  for  the  Governor's  answer.  In  the 
morning  of  the  arrival  of  the  Creole,  in  a  conversation  between 
deponent,  the  Governor  and  the  American  Consul,  the  Governor 
stated  as  soon  as  the  slaves  got  their  foot  on  the  island,  they 
would  be  free.  Two  of  the  five  slaves  who  came  with  us  to 
Orleans,  and  had  remained  in  the  cabin,  on  the  voyage  from 
Richmond  to  Nassau,  appeared  to  be  crying,  and  did  not  know 
what  to  da  One  of  them  was  a  wcmian,  perhaps  thirty  years 
of  age,  named  Rachel  Glover ;  the  other,  Mary,  a  mulatto  girl, 
about  thirteen  years  of  age ;  the  other  two  women  had  been 
in  the  hold  all  the  voyage,  and  remained  in  the  hold  until  all 
the  others  had  left  the  vessel,  saying  that  they  did  not  wish  such 
freedom  as  there  was  there ;  they  preferred  coming  to  their 
masters.  The  boy,  making  the  fifth,  was  the  son  of  one  of  the 
women  in  the  cabin. 

When  the  Creole  left  Nassau,  the  Captain  was  still  sick  and 
helpless.  In  coming  from  Richmond,  they  passed  by  Norfolk, 
leaving  it  12  miles  to  the  right  in  going  to  sea.  Thirty-two  or 
thirty-three  of  the  slaves  on  board  were  taken  on  board  in 
Hampton  Rc^uds  from  Norfolk,  the  brig  lying  at  anchor  at  the 
time.  When  the  negroes  came  on  board  no  examination  was 
made  to  see  if  they  had  any  arms  in  their  packs ;  never  exam- 
ined the  packs  of  negroes,  nor  has  ever  known  it  to  be  done  to 
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see  if  they  had  any  arms  in  their  packs ;  saw  no  pistols  on  the 
voyage  until  the  affray ;  if  any  pistols  or  weapon  of  any  kind 
had  been  seen  in  possession  of  the  negroes,  they  would  not  have 
been  permitted  to  retain  them.  The  brig  was  seaworthy  in 
every  respect  when  she  left  the  port.  When  the  Attorney  Gen- 
eral addressed  the  slaves  as  above  stated,  he  appeared  to  be  the 
chief  commander  of  the  whole  concern,  acting  as  next  to  the 
Governor.  The  Attorney  General  and  one  magistrate  together 
put  the  19  under  the  charge  of  the  military,  on  the  Friday  when 
the  slaves  were  liberated.  They  advertised  in  the  papers  a  ves- 
sel for  Jamaica  for  emigrant  passengers  ;  and  applied  to  no  oth- 
er class  of  persons.  Defendant  is  now  mate  of  the  Creole.  The 
log-book  was  kept  by  deponent  up  to  the  liberation  of  the  slaves 
at  Nassau,  and,  from  that  time  till  our  arrival  at  New  Orleans, 
by  Mr.  Stevens.  When  deponent  joined  the  vessel,  the  cargo 
was  on  board ;  and  he  asked  the  Captain  how  many  slaves  he 
expected  to  have  on  board  ;  he  replied,  from  150  to  200.  Depo- 
nent made  the  entry  of  150  on  the  log-book,  and  let  it  remain  so. 
In  clearing  the  vessel  at  Nassau,  the  oath  above  alluded  to  was 
made  before  the  collector  of  that  port.  Before  the  Attorney 
General  made  his  address  to  the  negroes  at  the  time  of  their 
liberation,  he  called  up  all  the  negroes  to  listen  to  what  he  had 
to  say.  They  thought  they  had  all  the  slaves  up.  The  five 
spoken  of  they  could  not  see ;  two  were  in  the  cabin  with  the 
little  boy,  and  the  other  two  were  in  the  hold.  Deponent  did 
not  see  himself  these  five,  and  thought  they  were  all  up  with  the 
others,  except  those  in  the  cabin.  All  the  negroes  who  sailed 
from*Richmond  and  Norfolk  were  carried  to  Nassau,  except 
those  killed  in  the  affray,  who  were  thrown  overboard.  Saw 
none  of  the  three  negroes  he  speaks  of  above  as  being  killed, 
but  others  told  him  they  were  killed ;  and  on  our  arrival  at  Nas- 
sau, when  the  names  of  all  the  negroes  were  registered,  there 
were  three  of  them  missing ;  whether  they  died  in  the  fight  he 
only  knows  from  hearsay,  but  does  not  know  that  three  were 
missing  when  the  slaves  were  registered  at  Nassau. 

On  his  cross  examination,  Gifford  stated  that  he  did  not  hear 
the  names  of  any  of  the  magistrates.  The  one  who  assisted 
the  negroes  over  the  gangway  was  a  large  portly  man  with 
black  whiskers,  a  full  blooded  toping  Englishman,  dressed  in 
light  clothes.  Knows  that  the  nineteen  who  were  arrested 
and  put  in  prison  at  Nassau,  were  engaged  after  the  insurrec- 
tion in  controlling  and  managing  every  thing  on  board*  De- 
ponent is  not  aware  that  any  other  negroes  were  brought  out 
in  the  Creole,  but  those  mentioned  in  the  different  bills  of  la- 
ding ;  was  only  mate  of  the  vessel,  and  in  that  capacity  had  an 
opportunity  of  knowing.     When  the  vessel  got  to  sea,  was  told 
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that  there  were  135  slaves  on  board,  all  told,  and  he  believes 
this  to  have  been  the  true  number.  Witness  thinks  about  tv^o- 
thirds,  or  nearly  so,  were  males.  Witness  never  applied  after 
the  insurrection  to  the  rest  of  the  slaves  to  assist  the  officers 
against  the  nineteen ;  his  reason  was,  that  four  of  these  nine- 
teen slaves  were  always  stationed  on  the  quarter  deck  of  the 
brig,  armed  with  knives  and  a  pistol,  and  one  forward  in  the 
gangway  with  a  musket  and  bayonet.  They  thus  guarded  wit- 
ness*  on  the  quarter  deck,  and  kept  him  there  so  that  he  had  no 
opportunity  of  communicating  with  the  others.  The  guard 
was  kept  by  the  nineteen  in  turn,  they  relieving  each  other ; 
neither  witness,  nor  anyone  in  existence,  could  have  got  back 
possession  of  the  vessel  after  the  nineteen  had  possession;  nor 
could  it  have  been  done  by  stratagem,  for  no  communication  was 
allowed.  The  negroes  had  made  up  their  minds,  as  witness 
understood,  to  kill  all  the  whites  as  soon  as  they  made  land,  and, 
of  course,  he  would  have  done  all  he  could  to  save  his  life,  if  he 
had  any  chance.  They  even  took  away  his  penknife.  No 
combination  was  entered  into  between  the  witness  and  the 
white  seamen,  because  they  could  not  do  any  thing,  being  with* 
out  arms  of  any  kind,  and  no  more  than  one  seaman  at  a  time 
was  ever  allowed  to  come  on  the  quarter  deck  to  take  the 
wheel.  Witness  states  it  to  be  his  belief,  that  under  the  cir- 
cumstances in  which  they  were  placed,  it  was  utterly  impossi- 
ble for  him  and  the  white  seamen  who  remained  on  board*  to 
regain  the  control  or  possession  of  the  vessel ;  that  there  was 
no  one  moment,  between  the  insurrection  of  the  negroes  and  the 
time  they  reached  Nassau,  when  they  could,  by  any  possibility, 
have  regained  control  of  tJie  vessel  from  the  nineteen.  On  the 
night  of  the  insurrection  the  vessel  had  been  hove  to,  and  she 
remained  so  all  night,  even  after  the  negroes  had  obtained  con- 
trol of  her ;  but  the  next  morning  they  put  her  head  to  the  south, 
south-west ;  this  was  the  same  direction  which  was  necessary 
to  be  pursued,  whether  they  were  bound  to  Nassau  or  New  Or- 
leans, as  they  had  to  make  Abaco  first.  During  this  time  it  was 
the  witness  who  gave  the  orders  for  steering.  The  true  direc- 
tion from  the  point  where  the  insurrection  occurred  to  Nassau, 
was  S.  S.  W.,  and  as  they  had  commenced  running  on  that 
course  and  were  bound  for  Nassau,  it  was  not  subsequently 
changed.  If  the  vessel  had  been  under  witness  control  in  the 
prosecution  of  her  voyage  to  New  Orleans,  they  would  have 
abandoned  the  S.  S.  W.  course  at  the  Hole-in-the- Wall,  and  then 
would  have  steered  a  course  about  W.  by  N.  for  Stirrup  Key. 
From  the  moment  of  passing  the  Hole-in-the- Wall,  the  vessel 
continued  in  a  S.  S.  W.  course  for  Nassau.  This  course  was 
pursued  because  D.  Ruffin  and  George  Portlock,  who  both  un- 
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derstood  the  compass^  relieved  eaoh  other  in  watching  the  com- 
pass, each  in  torn  lying  down  armed,  close  by  the  binnacle, 
where  they  could  see  the  compass,  and  threatening  instant 
death  if  the  coarse  was  changed*  The  officers  and  crew  of  the 
Creole,  from  the  moment  that  the  insurrection  occurred,  were  in 
a  situation  in  which  they  could  do  nothing  under  Heaven,  by 
which  they  could  have  brought  the  vessel  to  New  Orleans. 
Witness  not  only  abandoned  all  hope  of  ever  getting  to  New 
Orleans  from  the  moment  the  insurrection  occurred,  but  had 
abandoned  all  hope  of  ever  setting  his  foot  on  shore,  as  the  ne- 
groes declared  that  as  soon  as  they  got  near  the  land,  they 
would  kill  all  the  whites  on  board,  but  the  Frenchman,  and  run 
the  vessel  ashore  themselves.  Witness  being  asked  whether 
the  negroes  on  board  would  have  been  compelled  to  go  ashore, 
if  they  had  desired  to  remain  on  the  vessel,  answers,  that  he 
supposes  they  went  ashore  through  fear ;  that  the  magustrate 
said  to  them,  ^  now  get  over  the  side  of  the  vessel,"  and  they  got 
into  the  boats.  Witness'  impression  was,  that  if  the  negroes 
in  the  vessel  had  not  got  into  the  boats,  the  negroes  in  the  boats 
would  have  come  on  board  and  taken  possessaon  of  the  vessel. 
Witness  being  asked  whether,  in  his  opinion,  if  these  nineteen 
men,  who  had  control  of  the  vessel,  could  have  been  got  rid  of 
by  some  chance  or  accident,  the  officers  and  crew  of  the  brig 
could  have  regained  control  of  her,  and  brought  her  to  New  Or- 
leans, answers — ^that  he  does  not  know ;  that  this  idea  never  en- 
tered into  his  mind ;  that  he  would  not  have  known  whom  to 
trust,  not  knowing  whether  these  nineteen  had  been  appointed 
by  the  others  as  chiefs,  or  whether  they  had  assumed  the  com- 
mand themselves.  Never  explained  to  any  body  in  the  island 
that  he  was  going  to  bring  away  the  five  slaves  that  remained 
on  board,  except  to  the  Consul.  Never  saw  any  of  the  Creole 
negroes  after  their  examination  in  the  boats  that  <»me  around 
the  Creole ;  supposes  that  they  were  deterred  from  coming  by 
the  negroes  on  shore.  Deponent  pointed  out  of  those,  the  nine- 
teen that  he  has  mentioned ;  Mr.  Stevens  pointed  out  some,  Mer- 
ritt,  McCargo  also,  and  some  of  the  crew.  Fart  of  them  were 
pointed  out  as  being  engaged  in  the  affrav,  and  a  part  from  their 
conduct  subsequent  to  the  affiray,  and  their  taking  part  in  the 
management  of  the  vessel  the  next  day.  The  rest  were  not 
kept  under  any  restraint  by  the  nineteen  after  the  affray,  only 
they  were  not  allowed  to  come  aft,  except  to  pump  out  tne  ves- 
sel ;  could  not  tell  what  their  opinion  was ;  had  no  conversa- 
tion with  them,  but  saw  nothing  in  their  deportment  that  would 
induce  him  to  believe  they  would  assist  him  in  re-taking  the 
vessel.  Believes  it  was  Elijah  Morris  who  fired  the  first  pistol ; 
does  not  know  who  fired  the  second  pistol.    Saw  the  Attorney 
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General  give  the  signal  for  the  musquito  fleet  to  approach.  It 
may  have  been  given  by  some  of  the  magistrates,  but  did  not 
see  it. 

Giffordn  being  recalled  by  plaintiff,  states  that  from  any 
thing  he  saw  he  could  not  tell  whether  if  the  nineteen  had 
been  got  out  of  the  way  after  the  affray,  they  could  have 
brought  the  vessel  to  New  Orleans.  Saw  nothing  and  no- 
ticed nothing  that  showed  that  the  others  would  not  be  submis- 
sive inasmuch  as  he  was  guarded  himself,  and  had  as  much  as 
he  could  do  to  notice  those  who  guarded  him.  Saw  nothing  to 
induce  him  to  believe  that  the  others  were  engaged  with  the 
nineteen  in  the  riot. 

Cross  examined :  says  that  he  saw  nothing  in  the  conduct  of 
the  other  negroes  that  could  induce  him  to  believe  that  they 
would  join  him  in  bringing  the  vessel  to  New  Orleans,  being  so 
much  engrossed  by  his  own  situation  and  the  guards  around 
him,  that  he  noticed  nothing  else.  The  moment  the  negroes 
left  the  vessel,  theAttomeyGeneral,  with  one  of  the  magistrates, 
was  in  the  Attorney  General's  boat,  lying  a  short  distance  from 
the  brig.  Previous  to  his  going  into  the  boat,  he  had  made  a  - 
signal  by  beckoning  his  hand  for  the  boat  to  approach. 

The  evidence  introduced  in  this  case  is  too  volumnious  to  be 
embodied  in  the  report.  The  witnesses  for  the  plaintiff  cor- 
roboratedy  in  thema  in,  the  evidence  of  Gifford.  As  to  the  ad- 
dress of  the  British  Attorney  Greneral,  the  testimony  is  contra- 
dictory. Leidnerj  a  Prussian  by  birth,  a  passenger  on  the  Cre- 
ole, introduced  by  the  plaintiff,  deposed :  *^  That  he  heard  one  of 
the  English  officers,  he  believes  it  was  the  English  Consul,  say 
to  the  slaves  on  the  Creole :  '  Friends,  come  all  on  deck,'  and 
they  all  came  on  deck,  and  looked  at  him,  and  he  then  said  to 
them,  *You  are  all  free,  and  you  may  go  where  you  please  now, 
and  if  you  want  to  go  ashore,  there  are  the  boats.'  At  the  same 
he  said,  'Come  alongside  with  your  boats;'  and  he  was  then 
speaking  to  the  negroes  in  the  boats  around  the  Creole." 

Merrittf  a  witness  for  the  plaintiff,  who  had  charge  of  the 
negroes  on  the  Creole,  testified  that  when  the  taking  of  the 
depositions  was  concluded,  **  the  Attorney  General  ordered  all 
who  had  been  identified  as  taking  part  in  the  mutiny,  to  come 
on  the  poop.  The  soldiers  took  them  by  the  shoulders  and  led 
them  to  the  poop.  The  soldiers  then  removed  from  their  former 
station,  and  came  to  the  poop,  and  formed  in  a  line  on  the  poop. 
The  Attorney  General  then  addressed  the  negroes  who  were  inno- 
cent, sAd  sai  Jto  them :  *'My  friends,  we  have  detained  you  here  for 


222  NEW  ORLEANS, 


McCargro  t.  The  New  Orleani  Izuurance  Company. 


a  short  time,  on  purpose  of  finding  eut  who  was  engaged  in  the 
mutiny  and  murder  on  board  of  the  Creole.  There  have  been  19 
identified  as  taking  the  most  active  part,  which  we  shall  detain 
until  we  get  further  orders  from  Her  Majesty's  government. 
The  rest  of  you  are  free,  and  at  liberty  to  go  on  shore,  and 
wherever  you  please."  He  then  addressed  the  mutineers :  **Men, 
there  are  19  of  you,  which  have  been  identified  being  engaged 
in  the  mutiny  and  murder  of  Mr.  John  Hewell,  and  attempted 
to  murder  the  Captain  and  others  on  board,  for  which  we  shall 
confine  you  in  prison,  in  order  to  have  time  to  communicate  to 
the  British  government,  to  ascertain  whether  you  will  be  tried 
here  or  elsewhere."  One  of  the  magistrates  then  made  a  sig- 
nal for  the  boats  to  come  alongside,  beckoning  with  his  hand. 
This  magistrate  was  Burnside,  who  took  the  most  active  part  in 
taking  the  depositions.  On  this  signal  being  given,  the  boats 
came  alongside  as  quickly  as  they  could  get  their  anchors  up, 
&c.  When  they  got  alongside,  they  vi^anted  to  come,  on  board, 
and  the  magistrate,  Burnside,  told  the  negroes  not  to  come  on 
board,  but  to  take  the  negroes  quietly  down  from  the  Greole, 
.and  assist  them  on  shore.  The  Attorney  General  then,  accom- 
panied by  one  of  the  magistrates,  got  into  his  boat,  and  left  the 
Creole's  side ;  they  rowed  oflf  a  short  distance  from  the  vessel, 
and  laid  on  their  oars.  The  negroes  in  the  boats  from  the  shore 
then  called  to  the  slaves  on  board  of  the  Creole,  to  come  to  them, 
and  they  assisted  them  down  in  the  boats.  Some  of  the  women 
slaves  were  conducted  to  the  steps  of  the  gangway  of  the  Creole 
by  one  of  the  magistrates,  and  assisted  over  the  side  by  him  in- 
to the  boat.     The  magistrate  was  Burnside. ' 

**  After  the  Attorney  General  had  finished,  deponent  was 
standing  by  his  side,  and  requested  him  to  state  to  the  negroes 
that  all  who  thought  proper  to  proceed  on  the  voyage  could  do 
so.  The  Attorney  General  would  not  do  so,  and  stated,  in  ef- 
fect, that  he  would  not  make  any  such  remark.  Then  depo- 
nent said :  *  Men  and  women,  all  of  you  who  think  proper  to 
proceed  on  the  voyage  to  New  Orleans,  have  the  privilege 
of  doing  so  on  board  of  the  Creole.*'  They  said  nothing  to  this, 
as  he  heard.     He  supposed  they  paid  some  attention  to  him. 

'*  Witness  said  nothing  to  the  negroes^similar  in  import  to 
what  was  said  by  the  Attorney  General.  The  Attorney  Gener- 
al said  that  they  might  go  on  shore,  and  witness  said  that  they 
might  go  on  board.  The  Attorney  General  did  not  say  to  the 
negroes,  '  that  they  were  no  longer  under  the  restraint  of  the 
military  guard,  or  any  such  words  at  all.'  If  he  had  said  these 
words,  witness  would  have  heard  him,  for  witness  was  standing 
as  close  to  him  as  he  could,  without  touching  him.  It  is  not 
true,  *that  the  slaves  left  the  brig  in  consequence  of  what  wit- 
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ness  told  them  ;*  but  five  staid  in  consequence  of  what  witness 
told  them.  It  is  not  true  that  witness  stated  to  the  slaves,  'that 
they  were  perfectly  at  liberty  to  go  on  shore.' " 

This  witness  denied  that  he  told  the  slaves  "  that  it  was  not 

the  wish  of  any  person  to  detain  them  on  board  against  their 

wills,"  or  "that  if  they  wished  to  leave  the  vessel  they  could  do 

8o ;"  or  that  he  asked  "  the  officer  in  command  whether  he  had 

any  orders  to  withdraw  the  guard,  and  requested  him  to  notify 

them  of  his  intention,  if  such  should  be  the  case,  as  they  were 

afraid  to  remain  with  the  people,  without  protection." 

StevenSj  the  second  mate  of  the  Creole,  confirmed  generally 
the  testimony  of  Gifibrd.  He  testified  that  "  he  did  not  remem- 
ber exactly  the  words  the  Attorney  General  made  use  of  to  the 
slaves ;  but  the  amount  of  it  was,  that  those  who  were  not  en- 
gaged in  the  murder  were  free,  and  might  go  where  they 
pleased.  That,  at  a  signal  given  by  one  of  the  British  officers 
on  board,  the  negroes  came  rushing  up  in  their  boats  with  a 
loud  noise ;  and  that  one  of  the  magistrates  stood  in  the  gang- 
way, and  helped  the  slavi's  over  the  sides." 

Curtint  a  seaman  on  the  Creole,  deposed,  on  behalf  of  the 
plaintifi*,  that  "  when  the  Attorney  General  finished,  he  said  to 
the  negroes,  that  they  were  free,  and  the  negroes  then  made  a 
break  over  the  side  of  the  boat.  That  the  magistrates  were 
present,  and  aiding  in  getting  the  negroes  into  the  boats." 

Foxwellf  anotEer  seaman,  testified,  "  that  the  negroes  were 
sent  on  shore  bv  a  man  who  seemed  to  be  a  British  officer.  He 
told  them  that  tney  could  go  ashore ;  that  they  were  all  free.  He 
said  this  loud  enough  for  the  negroes  in  the  boats  to  hear  him.  The 
negroes  lay  all  around  the  vessel  in  their  boats,  saying  to  the  of- 
ficer on  board  to  bear  a  hand  and  get  through,  that  they  wanted 
to  come  on  board.  They  obeyed  the  officers.  The  negroes  on 
board  the  brig  rushed  out  of  the  brig  into  the  boats.  The  mo- 
ment that  the  boats  got  alongside,  one  or  two  of  the  British  offi- 
cers stood  at  the  gang-way,  and  helped  two  or  three  of  the  ne- 
groes to  get  into  the  boats." 

TheophilusJ,  D.  McCargo^  a  passenger  on  the  Creole,  intro- 
duced by  the  plaintiff*,  testified, "  that  the  Attorney  General  stood 
on  the  quarter  deck,  and  called  the  slaves  who  had  not  been 
concerned  in  the  mutiny  up  to  him.  They  stood  on  the  main 
deck,  and  he  said,  *  My  friends,  you  have  been  detained  a  short 
time  on  board  of  the  vessel  to  find  out  those  engaged  in  the 
murder  of  Mr.  Hewell,  and  attempting  to  kill  the  Captain  and 
others,  and  that  nineteen  had  been  identified,  and  that  all  the 
rest  of  you  are  free  and  at  liberty  to  go  on  shore,  and  where  you 
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please.'  He  spoke  to  the  mutineers,  and  said  that  they  would 
have  to  remain  in  prison  till  they  could  communicate  with  the 
English  government,  to  know  if  they  were  to  be  tried  there  or 
elsewhere.  Deponent  then  saw  one  of  the  magistrates  beckon- 
ing with  his  hand  to  the  boats,  to  come  alongside.  Deponent 
heard  Mr.  Gifford  say  to  the  Attorney  General,  that  he  protest- 
ed against  the  boats  coming  alongside,  or  the  negroes  going  on 
shore.  The  boats  immediately  came  alongside  of  the  vessel. 
The  magistrates  told  the  people  in  the  boats  not  to  come  on 
board,  but  ordered  the  slaves  to  pass  out  of  the  brig  into  the 
boats,  and  assisted  some  of  them  over  the  side.  They  all  left 
the  vessel  but  five,  who  secreted  themselves  in  the  hold  and 
cabin.  The  Attorney  General  left  the  vessel  in  his  boat,  and 
lay  a  little  way  off,  looking  on." 

John  f,  Bacon^  on  behalf  of  the  plaintiff,  testified  that  the 
brig  Creole  arrived  at  Nassau  early  in  the  morning  of  the  ninth 
of  November,  1841.  That  he  visited  said  vessel  during  the 
morning  of  the  ninth  of  November,  1841,  at  the  request  of  Gif- 
ford, mate  of  said  vessel,  which  was  after  he  had  had  an  interview 
with  the  Governor,  with  the  mate ;  and  he  visited  the  vessel  in 
the  capacity  of  American  Consul.  On  first  visiting  said  vessel, 
on  the  morning  of  ninth  of  November,  1841,  I  found  two  or 
three  white  citizens,  several  Custom-House  officers,  a  colored  pilot 
and  his  colored  crew  on  board,  a  large  number  of  the  male  and 
female  slaves  on  the  forward  deck  of  the  vessel  apparently  in  a 
very  quiet  state ;  Mr.  Gifford  having  been  previously  requested 
by  me  to  go  on  board  and  take  charge  of  tne  vessel,  and  keep 
the  American  colors  set,  I  found  him  in  charge ;  and  Dr.  Chipman, 
the  surgeon  dressing  the  wounds  of  the  Captain,  (he  having 
been  previously  requested  by  me  to  go  on  board).  After  the 
wounds  of  the  Captain  had  been  dressed,  and  after  the  arrival 
of  a  guard  of  colored  troops,  consisting  (as  I  believe)  of  twenty 
colored  privates,  sergeant  and  corporal,  under  command  of  Lieu- 
tenant Mends,  a  white  officer,  and  after  having  introduced  to 
Lieutenant  Mends,  immediately  on  his  coming  on  board,  Mr. 
Gifford,  as  the  officer  then  in  command  of  the  vessel,  and  who 
was  to  be  obeyed  as  such,  and  after  having  been  informed  by 
Lieutenant  Mends,  on  my  making  the  enquiry  of  him,  that  his 
orders  were  to  permit  no  colored  passengers  (as  he  called  the 
slaves)  to  leave  the  vessel,  and  no  colored  persons  to  come  on 
board,  except  by  authority  from  the  Governor  or  American 
Consul,  and  that  no  white  persons  would  be  prohibited  from  go- 
ing on  shore,  nor  any  persons  that  I  might  wish  to  send  on  board, 
I  returned  with  the  Captain  in  my  boat,  with  two  of  the  wound- 
ed sailors.  I  had  my  carriage  on  shore,  in  which,  with  difficul- 
ty, Captain  Ensor  was  placed,  and  conveyed  him  to  lodgings. 
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Immediately  on  the  mate's  informing  me  of  the  situation  of  the 
vessel,  I  repaired  with  him  to  the  government  house  and  ob- 
tained an  interview  with  the  Governor,  Sir  Francis  Cockburn, 
and  stated  to  him  the  circumstances,  and  requested  him  to  take 
measures  to  prevent  the  slaves  from  coming  or  escaping  on 
shore,  and  that  an  investigation  might  also  be  made  so  as  to  iden- 
tify the  murderers  and  have  them  secured.  The  Governor  said 
he  did  not  think  he  was  authorized  to  interfere  with  the  slaves 
in  any  manner,  but  he  felt  inclined  under  the  circumstances  to 
comply  with  my  request,  so  far  as  to  identifying  and  securing 
the  murderers,  but  that,  as  to  the  rest  of  the  slaves,  they  must  be 
considered  and  treated  as  passengers.  While  in  conversation 
with  the  Governor,  a  report  was  made  to  him  by  the  harbor- 
master, that  the  brig  Creole  had  arrived  with  one  hundred  and 
thirty-five  passengers ;  the  Governor  called  my  attention  to  it, 
firom  the  fact  that  they  were  styled  passengers  in  the  report.  The 
Governor  then  took  down  a  statement  from  the  mate  in  writing 
for  the  purpose,  as  I  understood,  of  consulting  with  the  Attor- 
ney General,  for  whom  he  despatched  a  messenger  while  I  was 
present ;  he  also  requested  me  to  make  my  application  in  wri- 
ting, promising  to  inform  me  of  the  result  of  his  determination 
as  soon  as  he  liad  consulted  with  the  Attorney  General.  We 
then  left  the  government  house,  and  I  despatched  a  note  simpl}* 
requesting  him  not  to  suffer  the  slaves  on  board  to  land,  until  a 
further  investigation  was  made.  I  did  not  enlarge  this  request 
at  this  time,  for  fear  of  jeoparding  his  compliance,  for  I  well 
knew,  both  from  the  conversation  I  had  with  the  Governor  at 
this  time,  and  from  the  opinions  of  many  of  the  officers  of  the 
government,  and  also  of  private  individuals,  which  I  had  fre- 
quently heard  expressed,  that  it  would  be  deemed  a  violation  of 
the  laws  of  Great  Britain,  in  any  manner  to  molest  or  prevent 
slaves  from  obtaining  their  freedom,  if  once  within  the  jurisdic- 
tion of  the  Colony,  no  matter  in  what  manner  they  might  ar- 
rive or  be  brought  within  their  jurisdiction,  and  therefore  that 
a  request  in  writing  to  forward  the  vessel  on  her  destination 
with  the  residue  of  the  slaves  on  board,  would  have  been  deem- 
ed inadmissible.  A  copy  of  the  said  note  or  communication  is 
hereto  annexed,  marked  A.*  After  writing  said  note,  calling  at 
the  house  of  the  surgeon  with  a  request  for  him  to  go  on  board, 
and  also  making  preparations  to  receive  the  captain  and 
wounded  men  on  shore,  I  proceeded  to  go  on  board,  and  on  my 
way,  received^a  note  from  the  Colonial  Secretary,  informing  me 


*  The  different  docnmcntB  referred  to  by  the  witneae,  will  be  foand  in  a  note 
at  the  end  of  his  evidence. 
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that  the  Governor  had  instructed  him  to  say  that  he  had  ordered 
a  military  party  on  board  the  brig,  a  copy  of  which  note  is  an« 
nexed,  marked  B.    I  then  repaired  on  board,  Captain  Woodside 
accompanying  me  at  my  request.    Soon  afiter  my  return  from 
the  vessel,  I  received  a  verbal  message  from  the  Governor,  re- 
questing me  to  attend  the  Governor  and  Council,  then  in  session, 
on  the  subject  of  the  slaves.    On  my  attending,  the  Governor 
said  he  had  sent  for  me  to  inform  me  of  the  course  that  hioLself 
and  Council  had  determined  to  pursue,  and  which  he  proceeded 
to  read  to  me  from  a  paper  before  him,  and  hoped  I  would  be 
satisfied  with  it,  to  which  I  replied  that  I  was  satisfied  with 
the  troops  being  sent  on  board  and  an  investigation  being  di- 
rected, but  declined  a  further  acquiescence  at  that  time*   I  also 
desired  a  copy  of  their  deliberations,  which  was  furnished  me 
in  the  course  of  the  day,  which  is  hereto  annexed,  marked  C. 
I  soon  after  repaired  on  board  in  company  with  liobert  Dun- 
come,  and  J.  J.  Burnside,  a  Justice  of  the  Peace.    Robert  Dun- 
come  was  Police  Magistrate,  and  commenced  the  examination 
of  the  officers  and  men,  which  was  continued  that  day  until 
near  night.    The  examination  was  continued  the  next  day  by 
the  said  Robert  Duncome  and  Lieutenant  Elwyn,  a  Justice  of 
the  Peace.    Burnside  did  not  attend  on  that  day.     The  examin- 
ation continued  all  day,  and  was  postponed  until  Friday  morn- 
ing, the  12th  November,  1641,  in  consequence  of  the  illness  of 
the  captain  and  one  of  the  men,  it  being  deemed  proper  by  the 
magistrates  that  at  this  stage  of  the  examination,  the  captain 
should  be  next  examined.      On  Friday  morning,  about  nine 
o'(4ocki  Mr.  Duncome  ealled  at  my  office  at  the  American  Con- 
sulate, and  informed  me  that  he  M'as  soon  going  on  board  for 
the  purpose  of  having  the  persons  implicated  identified,  by  hav- 
ing them  brought  before  the  witnesses  for  that  purpose,  and 
then  having  them  and  the  troops  brought  ashore.     I  replied  to 
Mr.  Duncome :  "  How  is  this,  you  know  well  that  we  were,  by 
agreement,  to  go  on  to-day  with  the  examination  of  the  cap- 
tain and  the  man  on  shore ;''  and  I  then  mentioned  the  fact  to 
Mr.  Duncome,  or  had  done  it  the  day  previous,  that  the  captain 
knew  which  slave  had  murdered  Mr.  Hewell,  and  I  considered 
him  a  very  important  witness.     Mr.  Duncome  then  remarked, 
•*  it  was  by  authority^ ;  and  I  said,  "  of  the  Governor?"  to  which 
he  nodded  assent,  and  immediately  rode  away.    This  conver- 
sation took  place  while  he  was  on  horseback.    The  object  of 
Mr<  Duncome  in  giving  me  the  above  notice  was,  as  he  said, 
that  I  might  accompany  him  on  board ;  and  he  mentioned  the 
time  when  they  would  leave,  which  I  think    was  ten  o'clock. 
Soon  after  this,  in  proceeding  down  the  principal  street  on  my 
way  to  my  dwelling  house,  and  towards  the  place  where  the 


MARCH,  1645.  227 


McCvgoT.  The  New  Orleaas  Inraraoee  Companj. 


.  vessel  lay,  I  was  enquired  of  by  a  respectable  white  inhabitantj 
if  I  knew ''  that  the  slaves  on  board  the  Creole  were  to  be  res- 
cued and  brought  on  shore  by  the  blacks  of  the  island  to-day  ?" 
This  being  the  first  intimation  I  had  of  any  such  design,  I  an- 
swered, "  No.^    He  assured  me  that  it  was  a  fact.   From  thence 
I  proceeded  to  the  Vendue  House,  a  sort  of  Exchange  for  the 
town,  where  I  saw  two  respectable  white  inhabitants  of  the 
town,  who  appeared  much  interested  in  looking  towards  the 
direction  'of  the  vessel,  on  which  I  enquired,  "what  was  going 
on  ?"    One  of  the  gentlemen  remarked :  "  Do  you   see   that 
launch'' — ^pointing  towards  the  vessel  and  to  a  launch  appa- 
rently about  half  way  between  us  and   the  vessel.     I  replied 
that  ^  I  did."    I  cannot  now  distinctly  recollect  the  exact  words 
that  passed  between  us,  but  it  was  in  substance,  that  thcU  launch 
belonged  to  one  of  the  parties  present,  and  that  the  slaves  Mirere 
to  be  liberated  by  the  blacks  by  means  of  boats.     I  then  pro- 
ceeded on  my  way  to  breakfast ;  after  which  I  repaired  to  the 
Police  Office  for  the  purpose  of  going  on  board  with  the  magis- 
trates, to  identify  the  criminals;  and  on  going  towards  the  boat 
to  embark  for  that  purpose,  I  was  also  informed  by  several 
persons  that  an  attempt  was  to  be  made  to  liberate  the  slaves  by 
force.     I  also  received  a  note  from  a  respectable  white  person, 
stating  that  the  black  servants  in  the  service  of  said  person  had 
gone  to  assist  in  liberating  the  slaves  on  board   the  Creole,  and 
that  the  arrangement  had  bren  made  with  said  servants  during^ 
the  night  previous  for  that  purpose.     I  also  noticed  in  going 
down  to  the  boat,  a  number  of  females  as  well  as  males,  on  the 
front  upper  piazzas,  with  spy  glasses  directed  towards  the 
brig.     On  arriving  at  the  boat,  and  when  I  was  about  embark- 
ing, I  was  informed  that  an  attempt  had  already  been  made  to 
board  the  vessel  by  black  persons  in  boats  around  her.     I  also 
saw  quite  a  number  of  boats  near  and  about  the  vessel.   Mr. 
John  Finder  who  was  present,  and  about  entering  the  boat, 
heard  this  remark,  and  was  also  informed  that  there  was  a 
large  collection  of  persons  on  the  shore  opposite  where  the  ves- 
sel lay,  on  which  he  remarked :  '*  I  will  not  go  on  board,  but  will 
walk  down  that  way," — ^meaning  towards  where  the  persons 
had  collected.     I  also  decided  not  to  go  on  board,  but  to  return 
immediately,  and  communicate  to  the  Governor,  the  fact  of  the 
mob  on  shore,  and  the  attempt  to  board  the  vessel.     I  returned 
immediately  to  my  office  where  I  found  Mr.  Gifford  waiting  for 
me,  who  informed  me  of  there  being  a  Targe  collection  of  boat«( 
around  the  brig,  filled  with  blacks,  armed  with  clubs,  and  using 
threatening  language  and  gestures,  and  that  the  crew  were 
greatly  intimidated,  and  he  wished  to  know  what  I  intended  to 
do.     I  informed  him,  I  had  then  come  to  the  ofBce  for  the  pur« 
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pose  of  communicating  the  facts  to  the  Governor,  and  soliciting 
his  interference  to  protect  the  vessel  and  slaves.  I  then  imme* 
diately  despatched  a  note  to  the  Grovemor,  a  copy  of  which  is 
hereto  annexed,  marked  D.  I  also  informed  Mr.  Gifford,  that  in 
consequence  of  the  unwarrantable  breaking  off  of  the  investi- 
gation, the  arrangement  in  reference  to  putting  men  on  board 
had  not  been  completed  because  I  supposed^  the  examinatioa 
would  have  occupied  two  days  longer,  but  I  would  still  endeavor 
to  get  some  men  on  board,  and  desired  him  to  return  with  his 
boat's  crew  immediately,  and  I  would  inform  him  of  the  result 
of  the  application  to  the  Governor  for  the  protection  of  the  ves- 
sel and  slaves.  I  immediately  sent  for  Mr.  Creasy,  the  mate  of 
the  brig  Congress,  and  then  in  command  of  said  brig,  the  cap- 
tain having  gone  to  the  United  States,  and  requested  him  to  go 
on  board  the  brig  Creole  with  four  of  his  best  men>  and  report 
that  they  were  sent  by  the  American  Consul.  He  accordingly 
proceeded  towards  the  brig  Creole  with  four  sailors,  whom  I 
saw  embark  from  the  Congress,  taking  with  them  several  mus- 
kets, she  laying  but  a  short  distance  from  my  office.  I  saw  her 
on  the  way  to  the  Creole,  until  my  view  was  interrupted  by  in- 
tervening vessels ;  after  some  time  he  returned  and  reported  to 
me  that  on  going  alongside  he  was  refused  admission  on  board 
by  one  of  the  magistrates,  Mr.  Burnside,  on  which  he  informed 
the  magistrate  that  he  was  from  the  American  Consul,  and  that 
they  also  threatened  to  fire  into  his  boat  if  he  attempted  to  con^ 
on  board.  The  boat  used  on  this  occasion  belonged  to  the 
barque  Louisa,  the  boat  of  the  brig  Congress  having  been 
washed  away  from  the  davits,  by  the  gale  which  compelled 
her  to  put  into  Nassau  in  distress.  The  people  continued  col- 
lecting on  shore,  and  the  excitement  increasing,  when  I  re- 
ceived an  answer  to  my  note  to  the  Governor,  a  copy  of  which 
is  hereto  annexed,  marked  E.  At  the  same  time  I  was  in- 
formed by  the  messenger  from  the  Governor,  that  the  Council 
was  then  in  session,  and  that  they  would  soon  wish  to  see  me. 
In  about  a  half  an  hour  a  messenger  requested  my  attendance 
before  the  Governor  and  Council.     I  accordingly  attended. 

On  attending,  the  Governor  informed  me,  that  on  receiving 
my  note  he  had  convened  the  Council.  (In  relating  the  conver- 
sation that  took  place  between  the  Governor  and  myself,  I  may 
not  give  the  precise  language  used,  but  the  substance,  except  in 
reference  to  his  directions  to  the  Attorney  General,  which  is  giv- 
en in  his  precise  words.)  That  I  was,  no  doubt,  aware  there 
was  much  excitement  about  the  brig  Creole  and  the  people  on 
board,  and  also  that  many  exaggerated  accounts  were  in  circu- 
lation, that  there  was  a  large  collection  of  colored  people,  but 
that  he  did  not  think  that  they  had  or  would  conomit  an  j  acts  of 
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violence,  such  as  I  had  charged  them  with  or  seemed  to  antici- 
pate. I  replied,  that  at  ail  events,  the  officers  and  crew  of  the 
brig  were  verv  much  alarmed  for  their  own  safety  and  that  of 
the  slaves  on  board,  and,  I  thought,  not  without  just  reason.  He 
then  introduced  the  subject  of  the  slaves  being  passengers,  and 
contended  strenuously  that  he  so  considered  them,  and  the 
Council  agreed  with  him  that  they  must  be  treated  as  passen- 
gers ;  while  I  contended  that  they  were  slaves,  and,  under  the 
circumstances,  as  much  a  portion  of  the  cargo  as  the  tobacco 
on  board,  and,  as  proof  that  my  position  was  correct,  referred 
him  to  the  manifest  of  the  slaves,  which  I  had  in  my  possession. 
He  further  stated,  that  he  had  just  been  informed  that  I  had  at- 
tempted to  send  on  board  the  brig  a  large  amount  of  arms  and 
ammunition,  with  some  men.  On  which,  I  stated  to  him  the 
facts,  as  above  detailed,  and,  also,  that  they  had  been  refused 
admission  on  board ;  I  also  stated,  that  I  much  regretted  that  the 
examination  of  witnesses  could  not  have  proceeded  further,  as 
Captain  Ensor  could  identify  the  person  who  murdered  Mr. 
Hewell,  and  could  also  identify  more  who  were  engaged  in  the 
affray  than  any  other  individual ;  on  which  the  Governor  made 
a  suggestion,  that  the  people  on  board  might  be  made  to  pass 
before  the  Captain  at  his  lodging,  but  he  immediately  corrected 
himself,  and  said  that  would  not  do,  for  the  moment  they  placed 
their  feet  on  shore,  he  would  have  np  more  right  to  molest  or 
control  them  than  other  person :  he  further  said,  the  Council 
had  decided  to  send  the  Attorney  General  on  board  the  brig, 
with  such  persons  as  he  might  select,  and  suggested  that  the 
Provost  Marshal  should  be  one,  for  the  purpose  of  preventing 
any  violence  being  committed  by  the  persons  around  the  vessel, 
to  have  those  implicated  in  the  murder,  and  troops  removed  on 
shore,  and  then  to  see  that  no  obstruction  was.  given  to  the  pas- 
sengers (as  he  designated  the  slaves)  landing ;  and,  immedi- 
ately^ thereon,  repeated  these  directions  to  the  Attorney  Gener- 
al, and  requested  him  to  proceed  immediately  on  board.  I  left 
without  making  any  remark  by  which  my  acquiescence  could 
be  in  any  way  inferred  and  found  Mr.  Gifford  and  Capt.  Wood- 
side  waiting  at  the  Custom-House  dock,  immediately^pposite  to 
the  Council  room,  and  informed  them  of  the  determination  of 
the  Council,  stating,  that  1  did.  not  see  that  any  thing  more 
could  be  done  on  our  part  to  prevent  the  liberation  of  the  slaves, ' 
as  their  liberation,  I  was  satisfied,*  had  been  determined  on  since 
their  first  arrival  in  port ;  but  I  desired  Mr.  Gifford  immediately 
to  repair  on  board  the  brig  and  protest  against  every  act  of  the 
Attorney  General  and  those  with  him,  that  would  have  a  tenden- 
cy to  deprive  him  of  the  control  of  the  slaves.  I  also  requested 
Captain  Woodside  to  accompany  him,  and  they  left  in  their  boat 
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about  the  same  time  that  the  Attorney  General  and  his  party 
did.  In  about  an  hour  after  their  departure,  I  saw  a  large  con- 
course of  people,  principally  blacks,  who  collected  around  the 
public  buildings,  but  a  short  distance  from  my  office ;  on  which, 
I  went  to  where  they  were  collected,  and  saw  the  slaves  from 
the  Creole  with  others  going  into  the  office  of  John  Pinder,  Esq., 
Inspector-General  of  the  Police,  and  I  attempted  also  to  get  ad- 
mittance, but  was  prevented  by  the  crowd,  which  numbered  be- 
tween one  and  two  thousand,  considerably  over  one  thousand, 
and,  as  Mr.  Pinder  has  since  informed  me,  on  that  occasion  he 
took  a  register  of  their  names  together  with  their  occupations. 
I  then  proceeded  towards  my  dwelling  house,  in  company  with 
Mr.  Hamilton,  the  Pilot  of  the  Port,  who  said  to  me,  in  reply  to 
a  remark  of  mine,  it  was  in  vain  to  expect  that  those  people 
(meaning  the  slaves)  would  be  permitted  to  leave  the  harbor 
without  their  consent ;  that  he  had  orders  from  the  Governor 
not  to  take  out  the  brig  while  they  were  on  board.  After  the 
slaves  were  thus  landed,  I  also  saw  the  troops,  and  the  slaves  re- 
tained in  custody,  coming  from  the  brig  to  the  shore,  I  should 
think  nearly  an  hour  after  the  landing  of  the  slaves.  During  the 
evening  Mr.  Gifford  and  Captain  Woodside  reported  to  me  the 
manner  in  which  the  slaves  had  been  liberated.  And  on  Satur- 
day, the  13th  November,  I  proceeded  to  take  the  examination  of 
Captain  Woodside,  and  the  officers  of  the  brig  and  of  Mr.  Mer- 
ritt.  And,  early  on  Monday  morningr  the  15th  November,  I 
despatched  a  protest  against  the  proceedings  of  Her  Majesty's 
officers,  in  liberating  the  slaves  on  board,  and,  also,  requested 
that  the  nineteen  slaves  in  custody  might  be  forwarded  to  th^ 
United  States,  in  the  brig  Creole,  (a  copy  of  which  communica- 
tion is  annexed,  marked  F,)  which  request  was  refused  by  the 
Governor,  who,  in  communicating  his  refusal,  also  enclosed  me 
the  report  of  the  Attorney  General,  containing  his  statement  of 
the  transactions,  on  board  of  the  brig  (See  document  G).  Du- 
ring Monday,  Captain  Ensor  sent  me  a  letter,  which  he  had 
received  from  Thomas  M.  Mathews,  Esq.,  Attorney  at  Law, 
demanding  the  immediate  delivery  of  the  baggage  of  fifty- 
four  slaves  of  the  Creole,  and  threatening  proceedings  at  law 
unless  the  demand  was  immediately  complied  with.  On  con- 
sulting with  Mr.  Gifford  and  ascertaining  that  the  baggage  con- 
sisted principally  of  some  old  blankets  and  some  old  clothes,  the 
slaves  having  taken  on  shore  their  principal  and  best  clothing 
when  they  left  the  vessel,  as  he  informed  me,  and  rather  than 
contest  fifty-four  suits,  and  having  ascertained  that  the  retain- 
ing fee  in  each  suit  would  be  three  guineas,  and  that  the  courtof 
inferior  jurisdiction,  in  which  the  suits  would  be  commenced, 
was  a  court  of  final  jurisdiction,  from  which  no  appeal  would 
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lie,  and  that  the  juries,  as  far  as  I  had  observed,  were  mostly 
composed  of  oolored  people,  never  having  seen  more  than  two 
white  persons  on  a  jury  at  a  time,  I  advised  Mr.  GiBbrd  to  give 
up  the  articles  of  clothing  left  by  the  slaves  on  a  baggage  pass 
being  produced  from  the  Custom-House,  and  thereupon  prepared 
an  answer  to  Mr.  Mathews'  letter,  which  I  signed  and  forward- 
ed. I  subsequently  saw  in  the  hands  of  the  searcher,  so  called, 
(being  a  Custom-House  officer)  a  regular  baggage  permit  to  re- 
ceive the  baggage  of  the  passengers^  and  have  it  landed.  I  at- 
tempted, with  Mr.  Gifford,  to  come  to  an  entry  in  the  Custom- 
House  of  the  vessel  and  cargo  that  remained  on  board,  for  the 
purpose  of  disposing  of  some  of  the  surplus  provisions  on  board, 
which  had  been  provided  for  the  slaves;  when  such  entry  was 
refused  by  the  Custom-House  officers,  unless  the  slaves  still  on 
board  were  entered  as  passengers,  which  entry  being  refused^ 
no  entry  was  made.  On  the  17th  day  of  November,  the  officers 
of  the  brig,  together  with  one  seaman,  Blinn  Curtis,  executed 
their  protest  before  me,  as  American  Consul ;  and,  on  the  same 
day,  I  shipped  a  second  mate  and  two  men,  and  on  the  18th  the 
brig  proceeded  on  her  voyage  to  New  Orleans,  the  captain  hav- 
ing been  left  on  shore  with  one  of  the  men,  they  being  too  ill 
to  proceed,  and  one  of  the  wounded  men  being  put  on  board, 
though  too  ill  to  do  duty. 

]V|r.  Dillet,  the  aid-de-camp  of  the  Governor,  was  the  only 
man  on  horseback  whom  I  saw  take  any  part  in  directing  the 
movements  of  the  mob  on  shore,  and  communicating  with  those 
around  the  vessel.  And  when  waiting  for  orders  or  to  receive 
reports,  he  reined  his  horse  in  front  of  the  wing  of  the  public 
building  in  which  the  Governor  and  Council  held  their  session 
and  while  in  session,  and  was  active  throughout  the  whole  day, 
to  wit,  Friday,  the  12th  day  of  November,  1841.  No  attempt 
was  made  to  disperse  this  collection  of  people,  but,  on  the  con- 
trary, every  facility  was  afforded  them,  by  furnishing  them  with 
boats,  and  publicly  conmiending  their  proceedings,  both  before 
and  after  the  liberation  of  the  slaves.  For  these  reasons,  and 
facts  before  detailed,  particularly  the  breaking  off  the  examina^ 
tion  of  witnesses  so  abruptly,  and  in  my  view  so  improperly,  I 
have  not  the  least  doubt  on  my  mind  that  the  collection  of  peo- 
ple on  this  occasion  was  with  the  knowledge  of  persons  in  au- 
thority, and  was  for  the  purpose  of  taking  off  the  slaves,  as 
soon  as  the  troops  should  be  removed,  and  that  but  for  my  offi- 
cially communicating  the  knowledge  of  the  collection  of  a  mob 
to  the  Governor,  they  would  have  been  permitted  to  do  so.  The 
troops,  it  is  true,  were  put  on  board-  at  my  request,  but  with 
the  express  understanding  that  they  would  be  removed  on  the 
termination  of  the  investigation ;  but  they  were  not  removed 
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until  after  the  slaves  had  been  liberated.  Thus,  the  vessel, 
after  having  been  occupied  by  the  troops,  was  not  left  by  them 
in  possession  of  the  officers  and  crew,  so  that  they  could  exercise 
any  control  over  the  slaves.  I  was  not  permitted  to  put  on  board 
sailors,  even  to  make  good  the  place  of  those  disabled.  I  am 
confident,  if  the  investigation  had  continued  one  day  longer, 
and  I  had  been  permitted,  a  sufficient  force  w^ould  have  been  put 
on  board  perfectly  to  manage  the  slaves  that  would  have  re- 
mained after  the  implicated  ones  should  have  gone  on  shore ; 
and,  consequently,  that  the  interference  of  the  authorities  at 
Nassau  was  the  sole  and  only  cause  of  their  liberation,  no  voli- 
tion on  the  subject  being  permitted  to  the  officers  and  crew  of 
the  brig,  Immediately  on  the  landing  of  the  slaves  I  was  in* 
formed  that  a  schooner,  called  the  Francis  Cockbum,  and  owned 
by  John  Pinder,  Esq.,  was  to  sail  in  a  few  days  for  Jamaica,  with 
emigrants,  as  they  are  called.  That  on  the  18th  of  November, 
she  sailed  for  Jamaica,  with  some  fifty  or  sixty  colored  people, 
between  forty  and  fifty  of  whom  were  slaves  from  the  Creole. 
This  fact  I  state  from  my  own  knowledge.  There  was  a  vessel 
sailed  shortly  after  with  some  of  the  slaves  from  the  Creole,  for 
the  same  destination. 

After  I  had  become  satisfied  that  no  assistance -would  be  af- 
forded me  to  get  the  yessel  to  her  destination  with  the  slaves  on 
board,  I  consulted  with  Captain  Woodside  as  to  the  best  mode 
to  protect  the  property  of  the  owners  of  the  slaves  and  vessel. 
While  the  troops  were  on  board,  I  did  not  feel  authorized  to  ad- 
vise an  abandonment  of  the  vessel,  and  considered  that  an  im- 
portant point  had  been  gained  in  arresting  the  mutiny  before  its 
consummation,  by  the  intervention  of  the  British  authorities ; 
and,*  also,  an  acknowledgment  by  them  of  the  national  charac- 
ter of  the  vessel,  by  permitting  an  investigation  by  British  ma- 
gistrates, and  also  permitting  British  troops  to  perform  duty  un- 
der the  American  flag.  I  enquired  of  Captain  Woodside  if  he 
were  willing,  provided  some  eight  or  ten  men  were  added  to  th^ 
crew  of  the  brig  Creole,  to  go  on  board  and  assist  in  navigating 
her  on  the  voyage,  as  far  as  Stirrup  Key,  or  further,  if  it  should 
be  deemed  necessary ;  in  which  case,  I  was  to  provide  a  passage 
for  him  and  such  of  his  crew  as  should  accompany  him,  back 
from  the  Key.  He  readily  assented  to  this  arrangement,  par- 
ticularly as  the  removal  of  those  engaged  in  the  murder  would 
probably  leave  but  few,  if  any,  who  had  been  active  in  the  mu- 
tiny, as  there  were  also  some  sixty  women  aiid  children.  There 
being  but  a  single  musket  on  board  the  Creole,  it  was  thought 
best  to  procure  more  muskets  and  a  couple  of  brace  of  pistols, 
sufficient  to  keep  the  slaves  on  board  from  leaving  the  vessel, 
after  the  troops  should  be  removed ;  which,  I  supposed,  agreea- 
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bly  to  the  arrangement  to  that  effect,  would  have  been  done  as 
soon  as  the  examination  terminated.  After  this,  I  consulted  with 
Captain  Ensor  in  reference  to  this  arrangement ;  and  he  ap- 
proved of  it.  Mr.  Gifford  also  assented  to  it,  and  expressed  his 
willingness  to  go  in  the  vessel,  in  command  of  her,  under  this 
arrangement.  It  was  also  arranged  with  Captain  Woodsider, 
that  he  should  take  four  of  his  crew ;  and  I  also  made  an  ar- 
rangement with  Mr.  Creasy,  mate  of  the  brig  Congress,  and 
then  in  comgnand  of  her,  for  four  of  his  men  to  go  on  board,  and 
he  also  volunteered  to  go  himself,  if  it  was  deemed  necessary. 
This  arrangement  was  made  during  Wednesday  and  Thursday, 
the  10th  and  11th  days  of  November.  On  Thursday  afternoon, 
in  company  with  Mr.  Gifford  and  Mr.  Merritt,  we  called  at 
three  places  where  such  articles  were  kept  for  sale— two  by 
colored  people,  and  one  by  a  white  man — ^and  enquired  for  mus- 
kets and  pistols,  but  could  not  obtain  any.  Some  ammunition 
was  provided  and  put  on  board.  This  arrangement  was  pre- 
vented from  being  effected  in  consequence  of  the  suddenly  sus- 
pending the  examination,  and  other  facts  on  that  subject,  here* 
inbefore  particularly  detailed. 

I  have  omitted  to  state  two  circumstances  that  may  have  a 
tendency  to  aid  the  plaintiff.  Early  on  Saturday  morning,  the 
Idth  November,  1841,  on  going  to  my  office  I  met  John  Finder, 
Esq.,  who  made  the  following  remark  to  me :  *'  I  think  it  was 
well  we  went  on  board  yesterday ;  if  we  had  not,  I  have  no 
doubt,  blood  would  have  been  spilled."  On  the  morning  of  the 
12th  of  November,  1841, 1  saw  the  harbor-master,  Mr.  Tulford, 
whose  duty  it  is  to  see  that  vessels  are  properly  moored  in  the 
harbor,  (he  having  just  returned  to  Nassau,)  and  stated  to  him 
that,  in  my  judgment,  the  Creole  was  not  anchored  in  a  proper 
place,  that  in  case  of  a  north-west  wind  she  would  be  in  great 
danger  of  being  driven  on  the  rocks.  He  replied,  "  It  was  so;" 
and,  on  my  request,  promised  immediatety  to  have  her  warped 
further  up  the  harbor,  to  a  better  situation.  This  not  being  done 
agreeably  to  his  promise,  I  subsequently  inquired  of  him,  why 
he  had  not  performed  his  promise.  He  replied,  that  it  would 
have  been  worth  his  life  or  his  commission,  (I  cannot  be  positive 
which),  but,  on  Saturday,  the  13th  November,  1841,  he  did  it. 

Being  asked,  on  his  cross-examination,  whether  the  first  inter- 
ference, if  any,  on  the  part  of  the  British  authorities,  was  not  soli- 
cited by  yourself?  Whether  they  did  not  refrain  from  taking  any 
steps  in  the  matter,  till  you,  yourself  requested  that  a  guard 
should  be  sent  on  board?  He  answered:  Yes  ;  after  the  vessel 
arrived  in  port ;  but  she  was  boarded  outside  of  the  harbor  by 
a  black  pilot  and  his  black  crew,  and  brought  into  the  harbor 
by  him  and  his  crew.    I  first  communicated  the  situation  of  the 
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vessel  to  the  Governor,  who  then  ordered  a  guard  on  board,  as 
stated  in  my  answers  to  the  direct  interrogatories.  Being 
asked  whether  if  no  military  guard  had  been  sent  on  board, 
would  not  the  slaves  have  gone  ashore  without  the  possibility 
of  preventing  it  by  those  on  board,  witness  stated  that  he 
could  not  answer  this  interrogatory  any  further  than  to  say,  that 
if  the  military  guard  had  not  been  placed  on  board,  an  at- 
tempt would  have  been  made  to  prevent  their  landing.  Be- 
ing asked,  were  you  not  informed  by  the  authorities  of  the  is- 
land, that  they  would  aid  in  arresting  those  guilty  of  the  murder 
and  mutiny,  but  would  not  interfere  to  prevent  the  others  from 
going  ashore?  Witness  answered:  I  was  informed  by  the  au- 
thorities that  they  would  aid  in  arresting  those  guilty  of  murder, 
and  prevent  any  from  going  on  shore  until  the  examinations 
should  be  completed,  after  which  those  who  remained  were  to 
be  released  from  restraint  by  the  authorities.  Being  asked,  in 
whose  possession,  and  under  whose  control  did  the  Creole  arrive 
in  the  harbor  of  Nassau  ?  Was  she  in  possession  of  the  whites 
or  of  the  negroes?  If  of  the  latter,  had  they  not  to  all  intents 
and  purposes  gained  their  freedom  before  reaching  Nassau  ?  If 
Nassau  had  been  on  an  uninhabited  isle,  would  they  have  been, 
in  point  of  fact,  free  or  slaves,  on  reaching  that  harbor  ?  Wit- 
ness answered :  In  the  possession  and  under  the  control  of  the 
pilot,  but  I  have  no  doubt  she  was  brought  to  Nassau  till  the 
pilot  boarded  her  by  the  directions  of  the  mutineers.  I  do  not 
think  that  they  had  gained  their  freedom,  nor  could  they  even, 
according  to  the  English  interpretation  of  English  law,  have 
gained  their  freedom  before  landing  on  the  island.  As  the  lat- 
ter part  of  this  interrogatory  is  evidently  framed  for  the  pur- 
pose of  eliciting  an  opinion  only,  I  decline  answering  it.* 


*  Documents  referred  to  by  the  witnessy  Bacon : 

A. 
Consulate  of  the  United  States  of  America, 

Nassau,  Bahamas,  November  9,  1841. 
Sir  :  Having  had  detailed  to  your  excellency  the  particulars  of  the  mutiny 
and  murder  on  board  the  American  brig  Creole  by  slaves  on  boi^  said  brig,  1 
have  now  to  request  that  your  excellency  will  be  pleased  not  to  sufifer  any  of  the 
slaves  on  board  to  land  until  further  investigations  can  be  made, 

I  have  the  honor  to  be,  Sir,  very  respectfully,  your  obedient  servant, 

JOHN  F.  BACON,   United  States  Consul, 
His  Excellency  Colonel  Sir  Francis  Cockburn, 

Knight,  Commander-in-Chief,  <f^,  <f^. 

B. 

Nassau,  November  9,  1841. 
Sir  :  The  Governor  has  instructed  me  to  acknowledge  the  receipt  of  your  let- 
ter of  this  date,  relative  to  alleged  mutiny  and  murders  on  board  of  the  Ameri- 
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EnsoTf  the  captain  of  theCreole,  was  examined  on  behalf  of 
the  plaintiff,  but  having  been  disabled  by  his  wounds,  and  con- 
can  brig  Creole,  and  to  acquaint  yon  that, /or  the  fidfilmeni  cf  the  object  of  your 
letter^  his  excellency  has  ordered  a  military  party  on  board  of  the  said  hng.  liere 
will  be,  however,  no  impediment  to  any  of  the  white  persons  on  board  landing 
here. 

I  have  the  honor  to  be.  Sir,  yonr  most  obedient  servant, 

C.  R.  NESBITT,  CoioaUd  Secretary. 

John  F.  Bacon,  Esq., 

Consul  for  the  United  Slates  of  North  America. 

C. 

Nassau,  Abrem^  9, 1841. 
Sia:  In  compliance  with  your  request,  I  have  the  honor  to  forwaid  to  you, 
by  direction  of  the  (jovemor,  a  copy  of  the  statement  commnnicated  personally 
to  yon  this  morning  by  the  Governor  and  Council,  in  reference  to  the  case  of  the 
American  briff  Creole,  on  board  of  which  vessel  a  murder  and  certain  other 
ofiences  are  aUeged  to  have  been  committed. 

I  have  the  honor  to  be,  Sir,  your  most  obedient  servant, 

C.  R.  NESBITT,  CoUmial  Secretary. 
John  F.  Baoon,  Esq., 

Consul  for  the  United  Slates  of  North  America. 

Council  Chambers, 
Bahamas^  November  9,  1841. 

We  wish  to  state  to  you,  as  tlie  representative  of  the  (American  govemmentt 
that  the  circumstances  detailed  to  the  Governor  this  morning  in  your  presence, 
respecting  the  events  which  took  place  on  board  of  the  American  brig  Creole  on 
the  night  and  subsequently  to  the  7th  of  November,  have  been  given  all  possible 
consideration  to  by  the  Governor  and  Council,  by  whom  the  foUowing  decisions 
have  been  come  to : 

Ist.  That  the  courts  of  law  here  have  no  jurisdiction  over  the  alleged  offences. 

2d.  But  that  as  an  information  had  been  lodged  before  his  excellency  the  Go- 
vernor, charging  the  crime  of  murder  to  have  been  committed  on  board  of  the 
said  vessel  while  on  the  high  seas,  it  was  expedient  that  the  parties  implicated 
in  so  grave  a  charge  should  not  be  allowed  to  go  at  large,  and  that  an  investiga- 
tion ought  therefore  to  be  made  into  the  charges,  ana  examinations  taken  on 
oath,  when,  if  it  should  appear  that  die  original  mformation  was  correct,  and  that 
a  murder  had  actually  been  committed,  that  all  the  parties  implicated  in  BVLch 
orime,  or  in  any  other  acts  of  violence,  should  be  detained  here  until  reference 
could  be  made  to  the  Secretary  of  State,  to  ascertain  whether  the  parties  de- 
tained should  be  delivered  over  to  the  American  government  or  not,  and,  if  not, 
how  otherwise  to  be  disposed  of. 

3d.  That  so  soon  as  such  examinations  should  be  taken,  all  the  persons  on 
board  of  the  Creole,  jiot  implicated  in  any  of  iJie  offences  aUeged  to  have  been 
commitiedon  board  of  that  vessel,  must  be  released  from  further  restraint. 

4th.  That  a  detailed  account  of  what  has  taken  place  should  be  transmitted  to 
the  British  Minister  at  Washington. 
A  true  copy : 

C.  R.  NESBITT,  Colonial  Secretary. 

John  F.  Bacon,  Esq., 

Consul  for  the  United  States  of  North  America. 
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fined  to  his  bed  during  the  whole  time  that  the  Creole  was  at 
Nassau,  his  evidence  is  unimportant.  He  stated  that  the  ton- 
nage of  the  Creole  was  157  tons  and  25-95ths  of  a  ton. 

D. 

CONStTLATB  OP  THE  UnTTBD  StATES  OF  AMERICA, 

Nassau,  Bahamas,  November  12,  1841,  12  o'clock,  A,  M, 
Sir  :  On  proceeding  toffo  on  board  the  brig  Creole,  with  the  magistrates  this 
moraing,  I  saw  a  large  coflection  of  persons  on  the  shore  nearest  the  yessel,  and 
many  in  boats ;  and  was,  at  the  same  time,  informed  that  the  moment  the  troops 
shomd  be  withdrawn  finom  the  brig,  an  attempt  would  be  made  to  boajnd  her  by 
force.  I  was  further  informed  an  attempt  had  already  been  made.  I  have,  there- 
fore, to  request  your  excellency  will  take  such  measures  as  you  may  deem  pro- 
per tor  the  protection  of  the  said  vessel  and  cargo. 

The  above  facts  I  have  every  reason  to  believe  correct ;  and  did  not  accompany 
the  magistrates,  that  I  might  communicate  the  same  to  your  excellency. 
I  have  the  honor  to  be,  Sir,  very  respectfully,  your  most  obedient  servant, 

JOHN  P.  BACON, 

Unxted  States  Consul 
His  Excellency,  Colonel  Sir  Frarcis  Cockbu&n, 
Knight,  Commander-in-Chief,  <fc,  4^. 

E. 

Government  House, 
Bahamas,  November  13, 1841. 
Sir :  In  answer  to  vour  letter,  this  moment  received,  I  beg  to  state,  that  I  can- 
not think  it  possible  that  any  of  her  Majesty's  subjects  woiud  act  so  improperly 
as  to  attempt  to  board,  by  force,  the  American  brig  Creole ;  uid  shoidd  such  an 
unauthorized  attempt  be  made,  I  shall  be  quite  rmuiy  to  use  every  antiiorixed 
means  for  preventmg  it 
I  have  the  honor  to  be,  Sir,  your  most  obedient  servant, 

FRAN.  COCKBURN. 
John  F.  Bacon,  Esq., 

United  States  Consul,  4^.  <fc. 

F. 

Consulate  of  the  United  States  op  America, 
Nassau,  Bahamas,  Monday  morning,  November  14, 1841. 

Sir  :  I  have  the  honor  to  state  to  your  excellency,  that  I  was  not,  from  vari- 
ous causes,  enfi>led,  until  late  on  Saturday  evening,  to  obtain  a  detailed  state- 
ment, from  those  on  board  the  brig  Creole,  of  the  proceedings  of  the  Attorney 
General,  and  those  accompanjongmm,  by  which  all  the  slaves  on  board  the  said 
brig,  with  the  exception  of  four,  were  put  on  shore  and  liberated.  Against  the 
manner  of  their  libeiation,  and  all  the  proceedings  which  ultimately  e^tedit, 
on  the  part  of  Her  Majesty's  officers  and  subjectj^  I  deem  it  my  duty  to  enter  my 
solemn  protest ;  and,  also,  on  behalf  of  the  chief  mate,  now,  and  then  in  com- 
mand of  the  said  vessel,  also  to  protest 

These  fdaves,  as  I  view  the  case,  while  they  were  under  the  American  flag, 
and  regularly  cleared  from  one  slave-holding  mte  to  another,  within  the  United 
States,  were  as  much  a  portion  of  the  cargo  of  the  said  brig,  as  the  tobacco  and 
other  artides  on  board ;  and  whether  on  the  hich  seas,  or  in  an  English  nort,  does 
nor  change  their  character ;  and,  that  her  Majesty's  government  haa  not  the 
right  to  interfere  with,  or  control  the  officers  of  an  American  vessel,  thus  cir- 
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The  plaintiffs  offered  in  evidence  a  ^  Message  from  the  Pres- 
ident of  the  United  States,  commonicating,  in  compliance  with 

^^"^"^^^"^"^^^^^^^"""""■""^^""^■^      ^— ■^^^^— ^—  ^—^^^  ______  ^ 

cnmstaiiced,  in  such  a  conne  u  migiit  be  necessary  and  proper  to  secure  such 
property  fiom  being  lost  to  the  owners. 

I  beg  leave  further  to  state  to  your  excellency,  that  I  shall,  in  a  few  days,  be 
able  to  forward  the  brig  on  her  destination,  and  take  the  liberty  of  (^questing 
Foar  excellency  to  permit  the  sixteen  slayes  who  have  been  identified  as  having 
Deen  actually  concerned  in  the  murder  and  outrage  on  board  of  her,  and  now  in 
confinement,  as,  also,  the  three  who  are  in  confinement  for  the  same  oflbnce, 
not  having  yet  been  identified  by  the  captain  of  the  brig,  but  only  named  by  him, 
on  account  of  his  extreme  illness,  to  be  forwarded  to  the  United  States  by  this 
same  vessel,  they  to  be  secured  as  is  usual  in  such  cases.  I  am  induced  to 
make  this  request  of  your  excellency,  under  the  circumstances  that  I  have  not 
tfaepowertodetaint]iem,nor  can  I  persuade  the  witnesses  to  remain  here  until 
it  isasceftained  where  the  slaves  are  to  be  tried.  If  they  are  to  be  tried  here,  it 
would,  therefore,  be  almost  impossible  to  obtain  the  attendance  of  all  the  witness- 
es, without  which  the  persons  implicated  could  not  all  be  convicted,  though 
gidltjf .  This  difficulty,  I  apprehend,  must  exist  to  nearly  the  same  extent,  if  the 
criminals  are  to  be  detained  here  for  tm  length  of  time,  and  then  sent  to  the  Uni- 
ted States  to  be  tried  there.  This  difficulty  would  be  obviated  if  they  could  be 
forwarded,  as  I  have  requested.  I  feel  some  embarrassment  in  making  this  re- 
quest after  your  excellency  and  council  have  given  a  decision  on  this  point ; 
that,  however,  was  made  before  the  examination  by  which  the  persons  have  been 
implicated,  and  before  it  could  be  viewed,  by  me,  at  least,  in  all  its  beanngs. 

Ihave  the  honor  to  be.  Sir,  very  respectfully,  your  most  obedient  servant, 

JOHN  F.  BACON, 

United  Stales  CcnstU, 

His  Excellency,  Col.  Sir  Frahcis  Cockburn, 
Kntght^  Ccmma7ider4n'Chief,  <f«.  4«. 

6. 

Nassau,  November  1 6, 1 84 1 . 

Sn :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  this  date, 
and  cannot  withhold  firom  you  that  I  feel  somewhat  disappointed  at  its  contents, 
•a  it  has  been  tibe  wish  and  <^ject  of  myself  and  Council  to  meet  your  views  and 
widbes,  as  fitr  as  we  were  authorized,  in  all  that  has  taken  place  respecting  the 
American  brig  Creole ;  and  as  our  intentions  were  througlK>ut  made  known  to 
you  prerioos]^  to  being  acted  upon,  without  calling  forth  any  objections  on  your 
part,  we  could  not  but  consider  that  you  acquiesced  in  them. 

As  the  statement  contained  in  your  letter  respecting  what  occurred  while  the 
Attorney  Genend  was  on  board  of  the  Creole,  does  not  accord  with  the  official 
repoit  tbereof  made  to  me  by  that  officer,  I  transmit  a  copy  of  the  same  for  vour 
iniwmation ;  and  by  which  it  distinctly  appears,  that  neither  he  nor  any  of  the 
authorities  here  had  any  thing  to  do,  either  wiUi  the  negroes  quitting  the  vessel, 
or  their  landing  here. 

With  respect  to  your  request,  that  the  nineteen  persons  who  appear  to  have 
been  impUttted  in  the  murder  and  other  violences  committed  on  boiud  the  Creole, 
when  at  aea,  should  be  delivered  over  to  you  for  the  purpose  of  being  secured  and 
sent  to  America  for  trial,  I  can  only  refer  you  to  the  document  alreadv  furnished  to 
you  by  my  order  in  Council,  and  by  which  it  was  already  determined  that  the  nar- 
ties  referred  to  should  be  detained  here  until  instructions  should  be  receiveu  on 
the  subject  from  Her  Majesty's  government;  and,  under  your  apparent  acquies- 
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a  resolution  of  the  Senate,  copies  of  correspondence  in  relation 
to  the  mutiny  on  board  the  brig  Creole,  and  the  liberation  of  the 

cence  in  which,  and  your  agreeing  to  attend  the  investigation,  the  same  web  pro- 
ceeded with. 
I  have  the  honor  to  be,  Sir,  your  most  obedient  servant, 

FRAN.  COCKBURN,  Governor. 


Nassau,  November  13, 1841. 

Sm :  I  have  the  honor  to  report  to  your  excellency,  that,  in  accordance  with 
your  wishes,  I  yesterday  proceeded,  in  company  with  the  police  magistrate  and 
the  inspector  general  of  police,  for  the  purpose  of  visiting  the  American  brig 
Creole,  on  nearin?  which  vessel,  I  found  in  her  immediate  vicinity  several  boats 
filled  with  colorea  and  black  persons,  belonging  to  this  island ;  that  presuming 
these  to  be  the  persons  alluded  to  in  the  American  Consul's  communication  to 
your  excellency,  of  yesterday's  date,  I  visited  each  of  the  boats,  and  addressing 
the  persons  in  them,  informed  them  of  the  report  which  had  been  made  by  the 
Consul,  explained  to  them  the  liability  which  would  attach  to  them  if  they  acted 
in  the  wav  in  which  it  was  alleged  they  intended  to  act,  and  strenuously  urged 
them  to  abstain  even  from  using  words  or  gestures  which  might  be  considered 
as  having  a  tendencv  to  violate  the  peace.  In  answer,  the^  one  and  all  assured 
me,  that  it  was  not  their  intention  to  resort  to  any  acts  of  violence,  and  that  they 
had  merely  assembled  for  the  purpose  of  peaceably  conve^ng  to  the  shore  such 
of  the  persons  on  board  of  the  Creole  as  might  be  permitted  to  quit  her,  and 
should  desire  their  assistance.  The  persons  in  these  boats  were  without  anns, 
or  any  o^nsive  weapons,  with  the  exception  of  some  ten  or  a  dozen  stout  cudgels, 
which  I  observed  in  one  of  the  boats,  and  which  at  my  request,  the  parties  in 
possession  of  immediately  threw  overboard.  Having  thus  endeavored  to  guard 
against  a  breach  of  the  peace,  on  the  part  of  the  persons  from  the  shore,  I  went 
on  board  of  the  Creole,  and  had  there  pointed  out  to  me  by  the  police  magis- 
trate, eighteen  persons  against  whom  informations  had  been  lodged,  charging 
them  with  being  parties  to  the  murder  of  a  passenger,  and  the  wounding  of  the 
master  and  the  mate  of  the  Creole ;  in  addition  to  mese,  one  other  person  was 
subsequently  identified  by  two  witnesses  as  being  a  par^  concerned,  and  placed 
by  the  macristrates  with  the  eighteen  before-mentioned.  This  having  been  done, 
I  enquired  of  the  chief  mate  (the  officer  in  charge  of  the  vessel)  whether  he  had 
any  other  witnesses  to  produce ;  to  this  he  answered  in  the  negative.  I  then  re- 
quested Lieutenant  Hill,  the  officer  in  command  of  the  military  guard,  to  take 
charge  of  tbe^ accused  (nineteen  in  number),  and  I,  at  the  same  time,  informed 
these  persons"  that  they  would  shortly  be  conveyed  on  shore,  and  there  impri- 
soned, until  a  representation  of  their  case  should  be  made  to  the  British  govern- 
ment, by  whom  It  would  be  decided  whether  they  should  be  delivered  up  to  the 
American  government  for  trial,  or  how  otherwise  dealt  with ;  that  if  they  wished 
copies  of  the  informations,  they  should  be  furnished  with  them,  and  they  should 
also  be  at  liberty,  if  they  thought  proper,  to  have  witnesses  examined  in  refuta- 
tion of  the  charges  made  against  them,  with  all  of  which  they  expressed  them- 
selves to  be  satisfied. 

The  accused  having  been  thus  separated  from  the  other  persons  on  board,  I 
told  the  chief  mate,  that,  as  far  as  the  authorities  of  the  island  were  concerned, 
all  restrictions  upon  the  movements  of  the  other  persons  on  board  the  vessel 
were  removed,  and  requested  him  to  cause  every  person  on  board  the  vessel  to 
appear  on  deck,  in  order  that  I  might  communicate  the  same  to  them ;  with  this 
he  cheerfully  complied,  informing  me,  at  the  same  time,  that  it  was  not  his  desire 
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slaves  who  were  passengers  on  said  vessel."    Senate  Docu- 
ment, No.  51,  2d  Session  of  27th  Congress.    The  documents 

to  detain  on  board  hie  vessel  any  one  of  the  persons  (shipped  as  slaves)  who  did  not 
wish  to  remain,  and  that  they  had  his  free  permission  to  quit  her,  if  they  thought 
proper  to  do  bo  ;  but  that  he  was  apprehensive  that  the  persons  in  the  surround- 
ing boats  would,  as  soon  as  the  military  were  withdrawn,  board  hi?  vessel,  and 
commit  acts  of  robbery  and  other  violence.  To  this  I  replied,  that,  with  respect 
to  the  first  point,  I  had  no  instructions  to  interfere  between  himself  and  the  per- 
sons alluded  to ;  and  as  to  his  fears  of  being  attacked  from  the  people  in  the 
boats,  precautions  had  been  already  taken  to  guard  against  such  an  event,  and 
that  be  might  rely  upon  being  protected  by  the  authorities  against  any  violation 
of  the  law.  All  the  persons  on  board  having  by  this  time  been  assembled  on 
deck,  I  briefly  addressed  them,  telling  them,  that,  on  the  arrival  of  the  Creole  in 
this  harbor,  information  having  been  laid  by  the  mate  before  your  excellency, 
charging  a  murder,  and  certain  attempts  at  murder,  to  have  been  committed  on 
board  of  that  vessel,  and  the  protection  of  the  authorities  here  having  been 
claimed  by  the  American  consul,  a  guard  of  soldiers  had  been  placed  on  board, 
for  the  purpose  of  preventing  any  person  from  quitting  the  vessel  until  an  ex- 
amination could  take  place,  whereby  ihb  real  perpetrators  of  the  alleged  acts  of 
violence  might  be  discovered ;  that  such  an  cxaminttion  had  now  concluded,  and 
without  any  criminatory  evidence  having  been  adduced  against  any  of  the  par- 
ties whom  1  was  addressing ;  that  such  being  the  case,  I  had  to  inform  them 
that,  as  &r  as  the  authorities  of  the  island  were  concerned,  all  restrictions  on 
their  movements  were  removed.  I  had  no  sooner  concluded,  than  a  white  man, 
who  1  was  informed  was  a  passenger  of  the  name  of  Merritt,  addressed  the  peo- 
ple who  had  been  shipped  as  slaves,  and  told  them  they  were  at  perfect  liberty 
to  go  on  shore  if  they  pleased ;  information  which  they  appeared  to  receive  with 
^r^tpleasure,  and  a  general  intimation  of  their  intention  to  avail  themselves  of 
It  Tnis  took  place  in  the  presence  of  the  chief  mate  of  the  vessel,  who  de- 
clared to  myself,  and,  as  I  believe,  to  several  others  at  the  time,  his  perfect  ac- 
quiescence in  the  measure,  and  refused  (though  urged  to  do  so  by  the  master  of 
another  American  vessel,  who  happened  to  be  on  board),  to  forbid  the  approach 
of  the  boats,  several  of  which,  on  si^ns  from  the  negroes  on  board  the  Creole, 
had  been  brought  near  that  vessel  for  the  purpose  of  receiving  them.  I 
quitted  the  vessel  myself  in  company  with  the  police  magistrate  before  any  of 
the  persons  in  question  had  left  her,  but  was  not  many  yards  from  her  when  I 
observed  them  crowding  over  her  sides  and  getting  into  the  boats.  I  have  fbi- 
ther  to  report  that  the  inspector  general  of  police,  at  the  request  of  the  mate 
remained  on  board  of  the  Creole  until  the  prisoners  were  removed,  by  which 
time,  as  that  oflicer  has  informed  me,  only  three  or  four  of  the  persons  shipped 
as  slaves  remained  on  board,  and  those  expressing  their  determination  to  return 
with  the  vessel  to  America.  In  conclusion,  I  beg  leave  to  state  the  departure 
of  the  noCTos  in  question  from  the  Creole  was  their  own  free  and  voluntary  act, 
sanctioned  by  the  express  consent  of  the  mate,  and  that  neither  myself  nor  any 
other  of  the  authorities  of  the  colony  then  on  board  interfered  in  the  slightest  manner 
to  induce  them  to  take  that  step ;  and,  in  corroboration  of  this  and  the  previous 
statements,  I  have  to  refer  your  excellency  to  the  police  magistrate,  the  Inspec- 
tor General  of  police,  Mr.  Justice  Barnsides,  Lieutenant  Hill,  tho  Receiver  Gene- 
ral and  Treasurer,  and  Mr.  Hamilton,  the  pilot  of  the  bar,  who  were  all  present 
during  the  whole  transaction. 
I  have  the  honor  to  be,  Sir,  your  very  obedient  humble  servant, 

Gf.  C.  ANDERSON,  Attorney  General 
To  His  Excellency,  CoL  Sir  F.  Cockburn,  Knight,  Commander-m-Chief,  &c.  &c. 
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communicated  to  the  .Senate  consisted  of  two  letters  of  the 
American  Consul  at  Nassau  to  the  Secretary  of  State ;  the  offi* 
cial  correspondence  between  him  and  the  British  Grovemor;  the 
depositions  of  Woodside,  Merritt,  Gifford,  Stevens,  £nsoi,  Cur- 
tis, T.  J.  D.  McCargo,  and  Leidner,  taken  by  order  of  the  British 
authorities,  and  the  depositions  of  the  same  witnesses  before  the 
American  Consul ;  the  Protest  at  Nassau,  made  by  Ensor,  Gif- 
ford, Stevens  and  Curtis ;  and  that  at  New  Orleans,  signed  by 
Gifford  as  acting  master  of  the  Creole,  Stevens  as  mate,  Deve* 
reux  as  cook,  Speck,  Silvy,  Lecompts,  Foxwell  and  Curtis  as 
seamen,  and  Merritt,  T.  J.  D.  McCargo,  and  Leidner  as  passen- 
gers. The  depositions  conform  substantially  with  the  testimo- 
ny of  the  witnesses  as  given  by  such  of  them  as  were  examined 
on  the  trial. 

Woodside*s  evidence  was  not  taken  under  a  commission ;  but 
his  deposition  before  the  American  Consul,  printed  in  this  docu- 
ment, was  used  on  the  trial.*     He  deposes  that  on  the  12th  No- 
vember (yesterday)  this  deponent  was  requested  by  the  Ameri- 
can Consul  to  go  on  board  the  brig  .Creole.    That  he  went  on 
board  about  ten  o'clock,  A.  M.,  and  soon  after  two  white  per- 
sons came  on  board,  who  he  has  since  ascertained  to  be  the 
Rev.  Mr.  Poole  and  the  Rev.  Mr.  Aldridge,  Episcopal  clergymen, 
who  were  for  some  time  in  familiar  conversation  with  the  slaves, 
and  appeared  to  be  giving  them  directions  and  instructions,  as 
he  noticed  the  female  slaves  to  be  putting  on  their  bonnets,  and 
and  making  preparations  to  leave  the  vessel.     Deponent  heard 
Mr.  Poole  say  he  was  going  to  England,  and  it  was  requisite  he 
should  know  all  about  this  business,  so  that  he  coQld  represent 
th«  thing.    That  about  half-past  ten  or  eleven  o'clock,  A.  M., 
two  magistrates,  with  a  clerk,  came  on  board  to  identfy  the 
criminals.    That  immediately  on  their  coming  on  board,  a  sloop, 
a  large  lighter,  and  other  boats,  came  on  the  starboard  side  of 
the  vessel,  and  anchored  within  about  two  rods.    That  a  num* 
ber  of  small  boats  were  at  the  same  time  around  the  vessel,  all 
filled  with  black  people,  and  no  attempt  was  made  to  keep  them 
away,  except  not  to  board  the  vessel.    That  at  about  twelve 
o'clock  a  boat  with  five  white  men  came  alongside,  and  were 
ordered  off,  though  this  deponent  informed  the  ofiicers  that  they 
had  been  sent  by  the  American  Consul  to  supply  the  place  of 

*  Tlie  Reporter  has  been  informed  W  one  of  the  counsel  for  Uie  defence,  (Mr. 
Smith,)  that  attempts  were  made,  at  dirorent  places,  to  obtain  the  testimony  of  this 
witness,  under  commissions ;  but  that,  being  a  seafaring  man,  they  were  nnsnccess- 
ful. 
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those  on  shore.  That 'from  this  time  until  half-past  one,  the 
boats  continaed  to  increase  about  the  vessel.  Deponent  saw 
clubs  passed  from  the  sloop  and  lighter  into  all  the  small  boats. 
About  half-past  one  this  deponent  went  on  shore  with  one  of  the 
magistrates,  and  reported  to  the  Consul  the  situation  of  things, 
the  chief  mate  then  being  on  shore.  The  Consul  informed  de- 
ponent the  Governor  and  Council  were  in  session,  and  he  should 
probably  soon  know  the  result  of  their  deliberations,  and  re- 
quested deponent  and  mate  to  wait.  On  his  return  from  the 
Council  Chamber  he  informed  deponent  and  the  mate,  that  the 
Attorney  General  and  others  had  been  directed  to  go  on  board, 
iSrst  send  the  criminals  and  troops  on  shore,  and  then  to  see 
that  no  obstruction  was  given  to  the  slaves  coming  on  shore, 
and  to  the  boats  going  alongside,  as  they  must  be  treated  as 
passengers,  &c.  The  Consul  then  requested  us  to  go  on  board, 
and  directed  the  mate  to  protest  against  all  the  doings  of  the 
Attorney  General  which  should  in  any  way  liberate  the  slaves. 
That  the  deponent  and  mate  in  one  boat,  and  the  At- 
torney General  and  his  party  in  another,  left  about  the 
same  time.  The  Attorney  General  first  came  alongside  the 
large  launch,  and  directed  them  to  throw  away  their  clubs ;  that 
no  violence  must  be  used ;  but  that,  as  soon  as  the  guard  was 
ordered  aft,  word  would  be  given  for  them  to  come  alongside, 
and  take  away  those  that  desired  to  leave.  A  number  of  clubs 
were  thrown  overboard.  The  tWo  boats  then  immediately 
went  alongside  the  brig,  without  communicating  with  more  of 
the  great  number  of  boats  which  surrounded  the  vessel  in  every 
direction,  except  two  or  three  on  the  starboard  side.  After  a 
further  examination  and  identification  of  more  criminals,  the 
Attorney  General  came  on  deck,  and  informed  the  prisoners  that 
they  stood  charged  with  mutiny  and  murder,  for  which  they 
must  be  detained  in  custody,  and  if  any  wished  to  see  the  affi- 
davits, he  would  attend  the  jail  to  read  them,  or  furnish  them 
with  copies,  and  if  they  wanted  any  evidence  taken,  he  would 
attend  to  that  for  them.  He  then  said  to  the  other  slaves,  ^'M en, 
you  are  all  free,  you  can  go  where  you  please,'"  or  words  of  the 
same  import.  That  Mr.  Pinder,  one  of  those  who  accompanied 
the  Attorney  General,  gave  the  word : ''  Boats,  you  can  come 
alongside,'^  which  they  immediately  did,  and  made  fkst  to  the 
vessel,  some  of  the  blacks  from  the  boats  coming  over  the  bows 
of  the  vessel.  That  in  a  few  minutes  most  of  the  slaves  had 
left  the  vessel.  This  deponent  also  heard  threats  made  to  the 
mate  and  crew  that  if  any  resistance  was  made,  there  would  or 
might  be  bloodshed,  and  that  they  had  better  let  them  go  quiet- 
ly on  shore.  That  the  chief  mate  and  crew  were  much  intimi- 
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dated.     That  soon  after  the  slaves  had  left  the  vessel,  the  crim- 
inals, with  the  guard,  also  left  the  vessel. 

The  facts  recited  in  the  Protest  at  Nassan,  conform  to  the  tes- 
timony subsequently  given  by  the  v»ritnesses.  The  Protest  made 
at  New  Orleons,  so  far  as  it  relates  to  the  occurrences  subsequent 
to  the  arrival  of  the  Creole  at  Nassau,  is  subjoined : 

Ben.  Blacksmith,  Madison,  Ruffin,  and  Morris,  kept  watch  by 
turns  the  whole  time,  to  their  arrival  at  Nassau,  with  knives 
drawn.  So  close  was  the  watch,  that  it  was  impossible  to  res- 
cue the  brig.  Neither  passengers,  officers,  nor  sailors,  were  al- 
lowed to  communicate  with  each  other.  The  sailors  performed 
their  usual  duties,  and  were  allowed  to  go  about  as  usual.  The 
pilot  that  came  on  board  as  the  brig  approached  Nassau,  and 
all  his  men  in  the  pilot-boat,  were  negroes.  The  pilot  was  acting 
under  the  legal  authorities  of  the  island.  He  and  his  men, 
on  coming  on  board,  mingled  with  the  slaves,  and  told  them  they 
were  free  men ;  that  they  could  go  on  shore,  and  never  could 
be  carried  away  from  there.  One  of  the  pilot's  men  told  one  of 
the  female  slaves,  that  he  should  claim  her  for  his  wife.  The 
regular  quarantine  officer  came  alongside,  and  Gifibrd  went  on 
shore  in  his  boat ;  he  conducted  GifTord  to  the  American  Con- 
sul, who  accompanied  him  to  the  Governor  of  New  Providence 
and  all  the  other  Bahama  islands.  GifTord  then  related  to  the 
Governor  all  the  facts  relating  to  the  voyage  from  Richmond  to 
that  port.  The  American  Consul,  in  behalf  of  said  vessel  and 
all  interested,  requested  of  the  Governor  that  he  should  send  a 
guard  on  board  to  protect  the  vessel  and  cargo,  and  keep  the 
slaves  on  board  till  such  time  as  they  could  know  what  they 
could  do.  The  Governor  did  so,  and  sent  a  guard  of  twenty- 
four  negro  soldiers,  with  loaded  muskets  and  bayonets  fixed,  in 
British  uniform,  commanded  by  a  white  officer,  on  board.  They 
took  possession  of  the  vessel  and  all  the  slaves.  That  from 
Tuesday,  the  tenth,  till  Friday,  the  twelfth  day  of  November, 
they  tried  Ben.  Blacksmith,  Madison,  Ruffin.  and  Morris,  and 
put  them  in  the  longboat,  placed  a  sentry  over  them,  and  fed 
them  there.  They  mingled  with  the  negroes,  and  told  the  wo- 
men they  were  free,  and  persuaded  them  to  remain  on  the 
island.  Captain  Fitzgerald,  commanding  the  company,  told 
Mary,  one  of  the  slaves  owned  by  Thomas  McCargo,  in  pres- 
ence of  many  of  the  other  slaves,  how  foolish  they  were,  that 
they  had  not,  when  they  rose,  killed  all  the  whites  on  board,  and 
run  the  vessel  ashore,  ai^d  then  they  would  have  all  been  free, 
and  there  would  have  been  no  more  trouble  about  it.  This  was 
•on  Wednesday.  Every  day  the  officers  and  soldiers  were 
changed  at  nine  o'clock,  A.  M.    There  are  five  hundred  regular 
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soldiers  on  the  island,  divided  into  four  equal  companies,  com- 
manded by  four  officers,  called  captains.  There  was  a  regular 
sentry  stationed  every  night,  and  they  placed  all  the  men  slaves, 
except  the  four  that  were  tried,  in  the  hold,  and  placed  a  guard 
over  the  hatchway.  They  put  them  in  the  hold  at  sunset,  and 
let  them  out  at  sunrise.  There  were  apparently  twelve  to  thir* 
teen  thousand  negroes  in  the  town  of  Nassau  and  vicinity,  and 
about  three  or  four  thousand  whites.  That,  on  Wednesday,  the 
tenth,  at  about  nine  o'clock,  A.  M.,  three  civil  magistrates  of  the 
island  came  on  board,  and  eommenced  examining  all  the  white 
persons  on  board.  They  completed  this  examination  on  Friday 
following.  On  Friday,  the  Attorney  General  came^on  board 
with  the  three  magistrates,  and  the  depositions  were  signed. 
The  American  Consul  was  present  the  first  two  days.  The 
magistrates  were  acompanied  by  a  clerk.  The  Attorney  Gen- 
eral, on  Friday,  placed  the  nineteen  mutineers  in  the  custody  of 
the  captain  of  the  guard,  and  ordered  them  upon  the  quarter 
deck.  There  were  about  fifty  boats  lying  round  the  brig,  all 
filled  with  men  from  the  shore,  armed  with  clubs,  and  subject 
to  the  order  of  the  Attorney  General,  and  awaiting  a  signal 
from  one  of  the  magistrates.  A  sloop  was  towed  from  the  shore 
by  some  oar-boats,  and  anchored  near  the  brig,  and  was  also 
filled  with  men  armed  with  clubs.  All  the  men  on  the  boats 
were  negroes.  The  fleet  of  boats  was  under  the  immediate 
command  of  the  pilot  who  piloted  the  brig  into  harbor. 
This  pilot,  shortly  before  the  signal  was  given  by  one  of  the  ma- 
gistrates, said  that  he  wished  they  would  get  through  the  busi- 
Hess;  they  had  their  time,  and  he  wanted  his.  The  Attor- 
ney>  General  then  stepped  on  the  quarter  deck,  and  addressing 
himself  to  all  the  slaves,  except  the  nineteen  who  were  in  cus- 
tody, said :  **  My  friends,  you  have  been  detained  a  short  time  on 
board  of  the  Creole,  for  the  purpose  of  ascertaining  the  individ- 
uals who  were  concerned  in  this  mutiny  and  murder ;  they  have 
been  identified,  and  will  be  retained ;  the  rest  of  you  are  free, 
and  are  at  liberty  to  go  on  shore,  and  wherever  you  please." 
Addressing  the  prisoners,  he  said :  ''Men,  there  are  nineteen  of 
yon  who  have  been  identified  as  having  engaged  in  the  murder 
of  Mr.  Hewell,  and  in  an  attempt  to  kill  the  captain  and  others; 
you  will  be  detained  and  lodged  in  prison  for  a  time,  in  order 
that  we  may  conununicate  to  the  English  government,  and  as- 
certain whether  your  trial  shall  take  place  here  or  elsewhere.'' 
At  this  time,  Mr.  Gifibrd,  the  mate  of  the  vessel,  then  in  com* 
mand,  ihe  captain  being  on  shore  under  the  care  of  a  physician, 
addressed  the  Attorney  General,  in  the  presence  of  the  magis- 
trates; protested  against  tho  boats  being  permitted  to  come 
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alongside  of  the  vessel,  or  that  the  negroes,  other  than  the  nine- 
tern,  should  be  sent  on  shore.  The  Attorney  General  repliedy 
that  Mr.  Gifford  had  better  make  no  objection,  but  let  them  go 
quietly  on  shore,  for  if  he  did,  there  might  be  bloodshed.  At  this 
moment  one  of  the  magistrates  advised  Mr.  Merritt,  Mr.  Mc- 
Cargo, and  the  other  passengers,  to  look  to  their  money  and  ef- 
fects, as  he  apprehended  that  the  cabin  of  the  Creole  would  be 
sacked  and  robbed.  The  Attorney  General,  with  one  of  the 
magistrates,  stepped  into  his  boat,  and  withdrew  into  the  stream, 
a  short  distance  from  the  brig,  where  they  stopped ;  a  magish 
trate  on  the  deck  of  the  Creole  gave  the  signal  for  the  boats  to 
approach ;  instantly,  virith  a  huzza  and  a  shout,  the  fleet  of  boats 
came  alongside  of  the  brig,  and  the  magistrate  directed  the 
men  to  remain  on  board  of  their  boats ;  commanded  the  slaves 
to  leave  the  brig  and  go  on  board  the  boats.  They  obeyed  his 
orders,  and  passing  from  the  Creole  into  the  boats,  they  were 
assisted,  many,  of  them,  by  this  magistrate.  During  this  pro- 
ceeding, the  soldiers  and  officers  were  on  the  quarter  deck  of 
the  Creole,  armed  with  loaded  muskets,  and  bayonets  fixed,  and 
the  Attorney  General,  with  one  of  the  magistrates,  in  his  boat, 
lay  at  a  convenient  distance,  looking  on.  After  the  negroes 
had  embarked  on  the  boats,  the  Attorney  General  and  his  ac- 
companying magistrate  pushed  out  the'  boat  and  mingled  with 
the  fleet,  congratulating  the  slaves  on  their  escape,  and  shaking 
hands  with  them.  Three  cheers  were  then  given,  and  the  boats 
went  on  shore,  where  thousands  were  waiting  to  receive  the 
slaves.  That  when  this  proceeding  was  over,  and  all  the 
slaves,  except  the  nineteen,  landed,  a  barge  was  sent  from  the 
barracks  to  the  Creole,  to  take  on  shore  the  nineteen  prisoners, 
and  the  guard  which  had  been  left  over  them ;  they  were  taken 
on  shore  to  the  barracks,  and  the  nineteen  carried  thence  to 
prison.  One  of  the  nineteen  died  the  day  after  he  had  been  put  in 
prison,  in  consequence  of  wounds  received  in  the  aflray.  Dur- 
ing the  investigation  carried  on  by  the  magistrates  on  board  the 
Creole,  and  on  the  evening  of  the  same  on  which  day  the  slaves 
and  prisoners  were  landed  the  nineteen  were  recognised  and 
identified  by  the  witnesses.  That  many  of  the  negroes  who  were 
emancipated  expressed  a  desire  to  go  to  New  Orleans  in  the 
Creole,  but  were  deterred  from  it,  by  reason  of  threats,  which 
were  made  to  sink  the  vessel,  if  she  attempted  to  carry  the 
slaves.  Three  women,  one  girl,  and  a  boy,  concealed  them- 
selves on  board  of  the  Creole,  and  were  brought  to  New  Or- 
leans in  the  brig;  many  of  the  male  slaves,  and  nearly  all  of 
the  female  slaves,  would  have  remained  on  the  vessel  and  come 
to  New  Orleans,  had  it  not  been  for  the  commands  of  the  ma- 
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gistrates,  and  interference  as  before  stated.  That  on  Monday 
jbllo wing  these  events,  being  the  fifteenth  day  of  November,  the 
Attorney  General  wrote  a  letter  to  Captain  Ensor,  informing 
him  that  the  passengers  of  the  Creole  (as  he  called  the  slaves) 
had  applied  to  him  for  assistance  in  obtaining  their  baggage, 
which  was  still  on  board  the  brig,  and  that  he  should  assist  them 
in  getting  it  on  shore.  To  this  letter,  Mr.  Gifford,  the  officer  in 
command  of  the  vessel,  replied,  that  there  was  no  baggage  on 
on  board  belonging  to  the  slaves,  that  he  was  aware,  as  he  con- 
sidered them  cargo,  and  the  property  of  their  owners,  and  that 
if  they  had  left  anything  on  the  brig  it  was  the  property  also  of 
their  masters ;  besides,  he  could  not  land  anything  without  a 
permit  from  the  Custom-House,  and  an  order  from  the  American 
Consul.  That  the  Attorney  General  immediately  got  a  permit 
from  the  Custom-House,  but  no  order  from  the  American  Consul, 
and  sent  an  officer  of  the  customs  on  board  the  brig,  and  de- 
manded delivery  of  the  baggage  of  the  slaves  aforesaid  to  be 
landed  in  the  brig's  boat.  The  master  of  the  Creole  not  finding 
himself  at  liberty  to  refuse,  permitted  the  officer  with  his  men 
to  come  on  board,  and  take  such  baggage  and  property  as  they 
chose  to  consider  belonging  to  the  slaves.  They  went  into  the 
hold  of  the  vessel,  and  took  all  the  wearing  apparel,  blankets, 
and  other  articles  of  the  negroes ;  also  one  bale  of  blankets  be- 
longing to  Mr.  Lockett,  which  had  not  been  opened.  These 
things  were  put  on  board  of  the  boat  of  the  officer  of  the  cus- 
toms and  carried  on  shore,  the  master  of  the  brig  refusing  to 
send  them  on  shore  in  the  brig's  boat.  That  the  correspondence 
which  took  place  between  the  Attorney  General  and  the  mas- 
ter of  the  brig,  is  in  the  possession  of  the  American  Consul  at 
Nassau.  That  on  the  next  day,  Tuesday,  Captain  Ensor  pro- 
posed to  sell  a  portion  of  the  provisions  on  board  the  brig,  in 
order  to  pay  her  expenses  while  lying  at  Nassau,  having  more 
than  enough  for  the  remainder  of  the  voyage  to  New  C&leans. 
The  collector  of  the  customs  refused  to  allow  the  provisions  to 
be  landed,  (consisting  of  several  barrels  of  meat  and  navy 
bread,)  to  be  entered,  unless  the  slaves  which  had  been  emanci* 
pated  should  be  likewise  entered  as  passengers.  The  master  of 
the  brig  refused  to  accede  to  this  condition.  The  next  day  after 
the  landing  of  the  slaves  from  the  Creole,  the  officers  of  the 
government  of  New  Providence  caused  to  be  advertised  a  ves- 
sel for  Jamaica,  to  take  out  passengers  to  that  island  (passage 
paid).  A  number  of  the  slaves  of  the  Creole  entered  their 
names  for  that  said  island.  It  was  generally  said  by  persons, 
white  and  black,  that  the  object  of  putting  this  vessel  up  for  Ja- 
maica, was  to  carry  away  the  slaves  of  the  Creole.    The  cap- 
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tain  was  so  informed  by  the  American  Consul,  and  Mr.  Stark, 
agent  of  the  Boston  Insurance  Companies*  That  about  two  or 
three  hours  after  the  brig  reached  Nassau,  Captain  Woodside, 
of  the  bark  Louisa,  with  the  American  Consul,  came  on  board, 
and  it  was  agreed  that  Captain  Woodside,  with  as  many  of  his 
crew  as  could  be  spared,  and  the  second  mate  and  four  sailors 
of  the  brig  Congress,  should  come  on  board  with  arms,  and  with 
the  officers  and  crew  of  the  Creole,  rescue  the  brig  from  the 
British  officers  then  in  command,  and  conduct  her  to  Indian 
Key,  where  there  was  a  United  States  vessel  of  war.  The 
Louisa  and  the  Congress  were  American  vessels,  and  the  arrange- 
ment was  made  under  the  control  of  the  American  Consul. 
The  captain  was  to  come  on  board  the  Creole,  with  a  part 
of  the  crews  of  the  Louisa  and  the  Congress,  as  soon  as 
the  Creole  was  ready  to  leave  Nassau. 

Frequent  interviews  were  had  every  day  with  Captain  Wood- 
side, the  American  Consul,  and  the  officers  of  the  Congress,  on 
the  subject,  and  the  whole  plan  was  arranged.  Accordingly, 
on  the  morning  of  the  12th  of  November,  Captain  Woodside, 
with  the  men  in  a  boat,  rowed  to  the  Creole.  The  muskets  . 
and  cutlasses  were  obtained  from  the  brig  Congress.  Every 
effi>rt  had  been  made,  in  concert  with  the  American  Consul,  to 
purchase  arms  of  the  dealers  at  Nassau,  but  they  all  refused  to 
selL  The  arms  were  wrapped  in  the  American  flag,  and  con- 
cealed in  the  bottom  of  the  boat  As  said  boat  approached  the 
Creole,  a  negro  in  a  boat,  who  had  watched  the  loading  of  the 
boat,  followed  her,  and  gave  the  alarm  to  the  British  officer  in 
command  on  board  the  Creole ;  and  as  the  boat  came  up  to  the 
Creole,  the  officer  called  to  them,  ^*  Keep  ofi*,  or  I  will  fire  into 
you.'*  His  company  of  twenty-four  men  were  then  all  stand- 
ing on  deck,  and  drawn  up  in  line  fronting  Captain  Woodside's 
boat,  and  were  ready,  with  loaded  muskets  and  fixed  bayonets, 
for  an  engagement.  Captain  Woodside  was  thus  forced  to 
withdraw  from  the  Creole,  and  the  plan  was  prevented  from  be- 
ing executed ;  the  said  British  officer  still  remaining  in  com- 
mand of  the  Creole.  The  officers  and  crews  of  the  Louisa  and 
the  Congress,  and  the  American  Consul,  were  warmly  interested 
in  the  plan,  and  every  thing  possible  was  done  for  its  success. 
Indian  Key  is  about  four  hundred  miles  from  Nassau.  The 
nineteen  negroes  had  thrown  overboard  and  burnt  all  their 
weapons,  before  their  arrival  at  Nassau ;  and  the  aid  thus  of- 
ferea  of  American  sailors  and  arms,  was  amply  sufficient  for  the 
management  and  safety  of  the  Creole  on  her  voyage.  That  if 
there  had  been  no  interference  on  the  part  of  the  legal  authori- 
ties of  Nassau,  the  slaves  might  have  been  safely  brought  to 
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New  Orleans.  It  was  that  interference  which  prevented  aid 
from  being  rendered  by  the  American  sailors  in  Nassau,  and 
caused  the  loss  of  the  slaves  to  their  owners.  That  on  the  same 
day  on  which  the  slaves  were  liberated,  and  before  the  Attor- 
ney General  and  the  magistrates  came  on  board,  the  American 
Consul  and  the  captain  had  another  interview  with  the  British 
Governor.  The  Consul  stated  that  they  wanted  time  to  write 
to  Indian  Key,  on  the  Florida  shore,  to  get  a  vessel  of  war  of 
the  United  States  to  come  and  protect  the  brig  and  cargo  on 
her  vovage  from  Nassau  to  New  Orleans,  and  a  guard  was 
wanted  to  protect  the  said  brig  and  cargo  in  the  meantime. 
The  Governor  refused  to  grant  one  for  that  purpose.  The  Con- 
sul then  proposed  to  get  the  crews  of  the  American  vessels  then 
in  the  port  of  Nassau,  and  place  them  on  board  the  brig  to  con- 
duct her  to  New  Orleans,  and  requested  the  Governor  to  station 
a  guard  on  board  until  the  American  sailors  could  be  collected ; 
but  the  Governor  reAised  to  station  the  guard  as  requested.  A 
proposition  was  then  finally  made  by  the  American  Consul  to 
the  Governor,  that  the  American  seamen  then  in  port,  in  Ameri- 
can vessels,  should  go  on  board  the  Creole,  and  be  furnished 
with  arms  by  the  Grovemor,  lor  the  purpose  of  defending  the 
vessel  and  her  cargo,  (except  the  nineteen  slaves  who  were  in  the 
fig^t,  who  were  to  be  left  behind,)  on  her  way  to  New  Orleans. 
T^is  the  Grovemor  also  refused.  That  on  the  15th,  the  Consul, 
on  behalf  of  the  master  of  the  brig  Creole  and  all  interested, 
proposed  to  the  Governor  to  permit  the  nineteen  slaves  who 
were  in  the  aSrav  to  be  sent  to  the  United  States,  on  board  of 
the  Creole,  for  tnal ;  and  this  too  was  refused.  That  two  half 
boxes  tobacco  (marked  L.  Banks)  were  broken  up  and  destroyed 
by  the  negroes,  and  about  six  or  seven  barrels  lying  on  the 
deck  of  the  brig  were  thrown  overboard  by  the  negroes,  to 
make  room  for  them  to  walk  the  deck ;  the  contents  of  which 
said  barrels  they  do  not  know.  That  on  the  19th  day  of  Novem- 
ber the  said  brig  sailed  from  Nassau,  bound  for  the  port  of  New 
Orleans,  leaving  Captain  Ensor  at  said  port,  unable  to /proceed 
on  the  voyage  in  consequence  of  the  severity  of  his  wounds. 

The  Lt^-book  of  the  Creole  was  also  offered  in  evidence  by  the 
plaintiff. 

The  defendants  introduced  the  evidence  of  Oeorge  Campbell 

Anderson^  the  Attorney  Greneral  of  the  colony  of  New  Providence. 

He  deposed,*  that  he  visited  the  Creole  on  the  12th  of 
November,  at  the  desire,  and  by  the  authority  of  his  excellency 

*  This  evidenee,  tod  that  of  the  other  witneiaea  for  defendants  waa  taken  nnder  a 
eommMon  al  Naasaiii  in  April,  1842. 
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Sir  Francis  Cockburn,  Governor  of  the  colony,  and  did  so  for 
the  purpose  of  ascertaining  whether  an  inquiry,  which  had  been 
carried  on,  on  board  of  such  vessel  for  several  days,  relative  to 
certain  acts  of  violence  alleged  to  have  been  committed  on 
board  of  the  Creole  previous  to  her  arrival  at  Nassau,  had  ter- 
minated, and,  if  terminated,  to  take  the  necessary  measures  for 
removing  to  the  shore  such  persons  as  might  be  identified  as 
participators  in  such  acts ;  and  the  execution  of  this  duty  was, 
he  presumed,  entrusted  to  him  in  consequence  of  the  office 
which  he  holds.  That  on  getting  on  board  the  Creole,  he  had 
pointed  out  to  him  by  the  police  magistrate,  (who  was  one  of 
the  magistrates  by  whom  the  inquiry  before  referred  to  had  been 
conducted,)  eighteen  persons  who  the  police  magistrate  in- 
formed him  had  been  identified  by  the  oath  of  the  mate  and 
others,  as  having  been  concerned  in  the  murder  of  a  IVIr.  Hewell, 
and  in  the  several  other  acts  of  violence  alleged  to  have  taken 
place  on  board  of  the  Creole.  The  deponent  then  inquired  of 
the  mate  whether  he  had  any  further  evidence  to  adduce  before 
the  magistrates,  and  after  some  little  delay,  a  person  of  the 
name  of  Leitener  was  produced,  who  identified  one  other  of  the 
black  men  as  a  party  concerned  in  the  acts  before  referred  to ; 
an  affidavit  to  this  efiect  having  been  sworn  to  by  Leitener,  and 
the  mate  having  then  informed  witness  that  he  had  no  further 
evidence  to  produce,  witness  requested  Lieutenant  Hill,  the 
officer  in  command  of  the  military  guard,  to  take  charge  of  the 
accused,  (nineteen  in  number,)  and  at  the  same  time  informed 
those  persons,  that  they  would  shortly  be  conveyed  on  shore, 
and  there  imprisoned  until  a  representation  of  their  case  could 
be  made  to  the  British  government,  by  whom  it  would  be  deci- 
ded whether  they  should  be  delivered  up  to  the  American  gov- 
ernment for  trial,  or  how  otherwise  dealt  with.  By  this  time. 
Lieutenant  Hill  had  drawn  his  guard  together  on  the  quarter 
deck  of  the  vessel,  where  witness  requested  him  to  keep  the 
accused  until  he  went  on  shore  to  make  arrangements  for  their 
being  received  into  the  common  goal. 

Having  thus  disposed  of  the  implicated  parties  for  the  time, 
witness  turned  to  the  chief  mate,  who  was  standing  near  him, 
and  told  him  that  as  far  as  the  authorities  of  the  island  were 
concerned,  all  restrictions  upon  the  movements  of  the  other  per- 
sons on  board  of  the  vessel  were  removed,  and  requested  the 
mate  to  cause  every  person  on  board  the  vessel  to  appear 
on  deck  in  order  that  witness  might  communicate  the 
same  to  them  ;  with  this  the  mate  immediately  complied,  sta- 
ting to  witness,  at  the  same  time,  that  it  was  not  his  (the 
mate's)  desire  to  detain  on  board  the  vessel  any  one  of  the  per- 
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sons  shipped  as  slaves,  who  did  not  wish  to  remain,  and  that 
had  his  free  permisiion  to  quit  her  if  they  thought  proper  to  do 
so ;  but  that  he  was  apprehensive  that  the  persons  in  certain 
boats,  which  were  then,  and  had  been  during  the  previous  part 
of  the  day,  lying  in  the  immediate  vicinity  of  the  Creole,  would, 
as  soon  as  the  military  were  withdrawn,  board  his  vessel  and 
commit  acts  of  robbery  and  other  violence.  In  reply  to  this, 
witness  distinctly  told  him,  the  mate,  that  he  had  no  instructions 
to  interfere  between  himseli  and  the  persons  he  called  slaves, 
but  that  with  respect  to  his  fears  of  being  attacked  from  the 
people  in  the  boats,  precautions  had  been  already  taken  to 
guard  against  such  an  event,  and  that  he  might  rely  upon  being 
protected  by  the  authorities  of  the  island  against  any  viola- 
tion of  the  law.  In  a  short  time  the  mate  informed  him  that 
all  the  persons  on  board  were  assembled  on  deck.  They  ap- 
peared to  consist  principally  of  black  and  colored  persons,  to 
the  number  of  about  one  hundred.  These  persons  being  so  as- 
sembled, witness  addressed  them,  and  told  them  that  on  the  ar- 
rival of  the  Creole  in  this  harbor,  information  had  been  laid  by 
the  mate  before  the  Governor  of  the  colony,  charging  a  murder 
and  certain  attempts  at  murder  to  have  been  committed  on 
board  of  the  vessel,  and  that  the  protection  of  the  authorities 
here  having  been  claimed  by  the  American  Consul,  a  guard  of 
soldiers  had  been  placed  on  board  for  the  purpose  of  prevent- 
ing any  persons  from  quitting  the  vessel  until  an  examination 
could  take  place,  whereby  the  real  perpetrators  of  the  alleged 
act  of  violence  might  be  discovered ;  that  such  examination  had 
now  concluded,  and  without  any  criminatory  evidence  having 
been  adduced  against  any  of  the  parties  whom  witness  was 
addressing  ;  that  such  being  the  case,  he  had  to  inform  them 
that  as  far  as  the  authorities  of  the  island  were  concerned  all  re- 
strictions on  their  movements  were  removed.  Witness  had  no 
sooner  concluded,  than  a  white  man,  who,  he  wsis  informed,  was 
a  passenger,  of  the  name  of  Merritt,  and  who  was  standing  just 
below  witness,  on  what,  he  believes,  is  called  the  main-deck, 
stepped  forward,  and  told  the  colored  persons  that  it  was  not  the 
wish  of  any  one  belonging  to  the  vessel  to  detain  them  on  board 
against  their  wills ;  that  they  were  at  liberty  to  go  on  shore, 
or  stay  and  continue  the  voyage,  as  they  thought  proper ; 
that,  as  they  were  in  a  British  port,  they  would,  by  going 
on  shore,  become  free,  and  he  called  upon  them  to  say 
what  they  would  do.  A  shout  almost  immediately  rose 
from  among  the  colored  persons,  who  appeared  to  witness  at  the 
time  with  one  voice  to  express  their  determination  to  quit  the 
vessel,  and  immediately  the  boats  before  mentioned  commen- 
ced nearing  the  vessel ;  during  the  time  that  this  took  place, 
VX)L.  X.  32 
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the  mate,  Gifibrd,  was  standing  next  to  witness,   and  as  the 
boats  were  approaching  close  to  the  vessel,  a  person,  (who  he 
afterwards  understood  was  named  Woodside,)  said  to  GifiFord 
that  he  ought  to  protest  against  what  was  taking  place,  when 
Gifibrd  replied  that  he  would  not,  and  turning  to  witness  again 
expressed  his  perfect  willingness  that  the  people  should  go  on 
shore.     Immediately  after  this  took  place,  witness  accompanied 
by  the  police  magistrate,  quitted  the  vessel.     That  immediately 
after    his   quitting   the  vessel,  he   observed    numbers  of  co- 
lored persons   crowding  over  her  sides  and  getting  into  the 
boats  which  were  then  alongside  of  her.     On  his  getting  to  the 
shore  he  directed  the  provost-marshal  to  proceed  on  board  and 
take  charge  of,  and  bring  on  shore  the  nineteen  persons  before 
particularly  mentioned,  and  in  the  course  of  that  evening  the 
provost-marshal  reported  to  him  that  he  had  done  so,  and  had 
lodged  the  accused  parties  in  the  common  goal.     With  the  ex- 
ception of  those  nineteen  the  leaving  of  the  said  vessel  by  the 
colored  persons  appeared  to   be,  and  was,   as    witness  verily 
believes,  entirely  voluntary,  but   as  to  their  ages  and  appear- 
ances he  cannot  depose.     The  names  of  the  nineteen  persons  so 
accused  are  George  Grundy,  Adam  Camay,  Madison  Washing- 
ton, Ben  Johnson,  Elijah  Morris,  Doctor  RuiHn,  Richard  Butler, 
Philip   Jones,  Robert    Lumpkins,    Peter  Smallwood,   Warner 
Smith,  Watter  Brown,  American  Wordhouse,  Horace  Beverley, 
Addison  Tyler,  William  Jenkins,  George  Burden,  George  Port- 
lock,  and  Pompey  Garrison ;  George  Grundy  and  Adam  Camay 
have,  as  he  has  been  informed,  since  died,  and  the  remaining 
seventeen  were,  on  the  sixteenth  of  this  month,  liberated  by  an 
order  of  the  judges  of  the  Court  of  Admiralty  Sessions  of  this 
colony. 

On  his  cross-examination  this  witness  stated,  that  he  is  a 
member  of  Her  Majesty's  Executive  Council  of  the  colony, 
as  also  Her  Majesty's  Attorney  General  for  the  colony,  both  of 
which  situations  are  held  during  pleasure,  and  he  has  held  the 
first  for  about  fifteen  months,  and  the  other  between  four  and 
five  years ;  the  first  is  merely  an  honorary  appointment,  the  lat- 
ter one  of  emolument ;  as  a  member  of  the  Executive  Council, 
he  is  a  sworn  adviser  of  the  representative  of  his  sovereign  in 
this  colony ;  and  as  Attorney  General,  he  performs  all  those 
forensic  duties,  which  appertain  to  the  oflice  of  a  crown  law- 
yer. That  he  is  of  European  descent,  and  is  in  no  way  con- 
nected by  descent  with  the  African  race.  That  he  is  not  aware 
of  having  ever  openly  declared  any  particular  views  on  the 
subject,  but  has  no  hesitation  in  saying,  that  he  is  favorable  to 
a  general  emancipation  of  slaves,  without  reference  to  the  par- 
ticular nation  to  which  they  may  belong.     Tbathe  holdsthat,  as 
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slavery  is  abolished  throughout  the  British  dominions,  the  moment 
a  vessel  comes  into  a  British  port  with  slaves  on  board,  to  what- 
ever nation  such  vessel  may  belong,  and  however  imperious  the 
necessity  may  have  been  which  drove  her  into  such  port,  such 
slaves  became  immediately  entitled  to  the  protection  of  British 
laws,  and  that  the  right  of  their  owners  to  treat  and  deal   with 
them  as   slaves,  ceases.      That  he  has  perused   the   copy  of 
the   protest   referred   to,  and  finds   several   allegations  men- 
tioned in  it  which  are  wholly  untrue.      First:  That  part  of 
the  protest  which  alleges  that  the  boats  were  subject  to  the  or- 
der of  the  Attorney  General.     Second :  That  part  which  alleges 
that  Gifford  addressed  the   Attorney  General,  and    protested 
against  the  boats  being  permitted  to  come  along  side,  and  that 
the  negroes,  other  than  the  mutineers,  should  be  sent  on  shore  : 
as  also,  that  part  which  alleges  that  the  Attorney  General  re- 
plied, that  Gifford  had  better  make  no  objection,  but  let  them 
go  quietly  on  shore,  for  if   he  did  there  might  be  bloodshed. 
That  the  whole  of  the  above  mentioned  statement  is  a  complete 
fabrication,  nothing  in  the  slightest  degree  similar  to  it  having 
taken  place,  but,  on  the  contrary,  Gifford,  in  his,  witness'  pre- 
sence, not  only  refused  to  protest   when  urged  to  do  so  by  Cap- 
tain Woodside,  but  expressly   told  witness  that  he  had  no  ob- 
jection whatever  to  the  persons  in  question    landing,  if  they 
wished  to  do  so.     Third :  That  part  w^hich  alleges,  that  after 
the  negroes  had  embarked  in  the  boats,  the  Attorney  General 
and  magistrate  pushed  out  their  boat  and  mingled  with  the 
fleet,  congratulating  the   slaves  on  their  escape,  and  shaking 
hands  with  them.     Fourth :  All  that   part  in  which  the  Attor- 
ney General  is  mentioned,  as  concerned  in   any  way   with  ob- 
taining the  landing  of  the  baggage  of  the  slaves.     That  witness 
never  wrote  a  letter  to  Captain  Ensor,  nor  was  concerned  di- 
rectly or  indirectly  in  obtaining  the  landing  of  the  baggage  of 
the  persons  referred  to.     Fifth :  That  part  also,  which  pretends 
to  set  out  the  words  made  use  of  by  deponent  in  addressing  the 
slaves,  is  partially  untrue,  deponent  never  having  made  use  of 
the  words,   "  you  are  free  and  at  liberty  to  go    on   shore,   and 
wherever  you  please.**    That  witness  purposely  avoided  ma- 
king use  of  language  similar  to  that  set  forth,  for  although  he 
considered  that  the  persons  referred  to  were  indisputably  enti- 
tied  to  their  liberty,  and  had  the  same  right  as  the  other  pep- 
sons  on  board  of  the  Creole   to  visit  the  shore,  and  to  remain 
there  if  they  thought  proper,  yet  he  did  not  conceive  that  it  was 
necessary  that  there  should  be  any  interference   on  the  part  of 
the  authorities  to  enable  them  to  exercise  such  right. 

The  foregoing  contradictions  he  makes  from  his  own  knowl- 
edge, as  the  allegations  refer  to  himself  individually.     He  also 
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knows  that  part  of  the  protest  to  be  untrue  which  alleges  that 
a  vessel  was  put  up  by  the  officers  of  government  for  Jamaica. 
He  also  believes  all  such  parts  of  the  protest  as  go  to  allege  that 
the  boats  were  waiting  the  signal  of  a  civil  magistrate,  and  that 
such  signal  was  made  by  a  magistrate,  to  be  entirely  untrue. 
And  he  verily  beHeves  that  if  such  had  been  the  case,  that  he 
must  have  known  it  There  are  also  various  other  parts  of 
the  protest  which  he  believes  to  be  untrue.  In  answer  to  the 
question,  whether  an  American  citizen,  owner  of  a  slave  on 
board  of  an  American  vessel  in  the  port  of  Nassau,  would  be 

Eermitted  by  the  local  authorities  to  exercise  that  control  over 
is  slave  at  that  place,  which  such  owner  would  be  permitted 
to  exercise  in  a  country  where  the  rights  of  a  master  over  a 
slave  arc  fully  recognized,  and  where  the  person  standing  in  the 
relation  of  a  slave  is  bound  to  implicit  obedience  ? — ^the  witness 
stated,  that  British  laws  do  not  recognize  the  relation  of  master 
and  slave,  and  therefore,  as  a  matter  of  course,  in  the   case 
supposed,  the  person  termed  a  slave  would  be  considered  and 
treated  by  the  local  authorities  as  a  freeman.     Being  asked, 
whether  if  such  an   American  owner  had  used   violence  or 
blows,  or  put  such   slave  in   fetters  to  enforce   his  control  as 
master  over  the  slave,  would  or  would  not  the  British   authori- 
ties at  Nassau,  upon  application  to  them  or  upon  their  knowl- 
edge of  the  facts,  have  interfered  to  prevent  the  master  from 
using  any  such  means  to  enforce  his  control  over  the  slave,  or 
have  punished  him  if  he  had  used  them  ? — ^he  answered,  that 
he  decidedly  thinks  in  a  case  similar  to  the  one  supposed,  that  it 
would  be  the  duty  of  the  local  authorities  to  interfere,  to  prevent 
and  to  punish  conduct  similar  to  that  supposed,  in    the  same 
manner  as  it  would  be  the  duty  of  the  authorities  to  interfere  to 
preserve  the  peace,  and  to  punish  offences  committed  in  the  port 
of  Nassau,  by  one  white  American  citizen  on  another.     On  be- 
ing asked,  whether  if  Captain  Woodside  and  others  haul  joined 
the  officers  and  crew  of  the  Creole,  and  fired  upon  the  blacks 
in  the  musquito  fleet  when  they  advanced  upon  the  Creole,  and 
killed  any  of  the  negroes  belonging  to  the  Creole,  for  attempt- 
ing to  go  ashore  at  Nassau,  would  or  would  not  all  the  American 
citizens  concerned  in  these  deaths,  have  been  hanged  as  mur- 
derers ? — ^witness  stated,  that  he  is  of  opinion  that  such  killing 
would  have  been  murder,  and  that  all  the    parties   concerned 
therein  would  have  been  liable  to  the  pains  and  penalties  at- 
taching to  that  crime. 

On  being  asked :  Can  you  state  positively,  that  no  officer, 
civil  or  military,  of  the  island  of  Nassau,  did  either  directly  or 
indirectly  aid,  countenance,  advise,  encourage  or  assist  in  any 
manner  the  slaves  or  negroes  on  the  Creole  to  obtain  their 
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liberty?     Can  you  state  the  same  as  to  the  people  of  the  island 
black  and  white?     Witness  answered,  that  the   authorities  of 
the  colony  were  passive  on  the  occasion  referred  to ;  they  nei- 
ther interfered  to  prevent   the  landing  of  the  persons  in  ques- 
tion after  the  investigation  had  terminated,  nor  did  th^y  inter- 
fere to  induce  the  carrying  into  effect  such  landing,  save  and 
except  so  far  as  relates  to  the  nineteen  accused  parties.     With 
respect  to  the  black  and  colored  population  of  the  island,  he 
believes  that  a  great  number  of  them  did,  as  far  as  they  possi- 
bly could,  without  proceeding  to  acts  of  violence  or  breaches  of 
the  law,  aid,  countenance,  encourage  and  assist  the  persons  in 
question  in  landing  from  the  vessel.     That  a  number  of  the  co- 
lored persons  who  arrived  on  the  Creole  are  still  in  Nassau ;  oth- 
ers, he  believes,  have  left  for  Jamaica,  but  he  knows  nothing 
on  this  latter  point  of  his  own  knowledge.     That  he   has  set 
forth  truly  and  correctly  every  circumstance  coming  within  his 
knowledge,  and  has  truly  stated  the  substance  of  every  word 
uttered  by  him  while  on  board  the  Creole,  having  any  connec- 
tion with  the  matters  at   issue   between  the  parties  to  this 
suit :     as    also,  of  what  was    said   to    him  by  Gifford,  the 
mate,  and   what   he   heard  said  by  Merritt,    the    passenger. 
That  he  has  already  stated  every    particular  connected    with 
the  landing  of  the  people  in  question  from  the  Creole.     With 
respect  to  what  was  done  by  the  Governor,  he  can  only  say 
that,  at  the  request  of  the  American  Consul,  the  Governor  sent 
the  military  guard.before  mentioned  on  board ;  that  he  caused 
the  enquiry  before  mentioned  to  be  carried  on  by  the  police 
magistrate,  assisted  by  another  justice  ;  and  that  he  sent  depo- 
nent on  board  as  before  stated ;  and  that  he  afterwards  caused 
the  accused  parties  to  be  detained  in  custody  until  the   decision 
of  his  government,  to  whom  he  made  a  full  report  of  the  case, 
was  made  known. 

The  deposition  of  the  Attorney  General  as  to  the  addresses 
made  by  him  on  board  the  Creole,  and  as  to  the  remarks  of 
Merritt  to  the  slaves,  is  confirmed  by  the  testimony  of  all  the 
witnesses  examined  on  behalf  of  the  defendants,  who  were  pre- 
sent at  the  time.  These  witnesses  all  concur  in  declaring  that, 
with  the  exception  of  the  nineteen  implicated  in  tho  murder, 
all  the  negroes  who  left  the  brig  did  so  voluntarily,  and  without 
any  inducement  or  encouragement  from  the  colonial  authorities, 
civil  or  military.  They  contradict  the  statements  in  the  protest 
in  many  other  respects,  as  to  the  number  of  boats  around  the 
Creole,  the  fact  of  the  magistrates  having  assisted  the  negroes 
into  the  boats,  &c. 
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Hamilton,  a  lieutenant  in  the  British  navy,  and  branch  pilot, 
and  magistrate  at  Nassau,  deposed,  that  when  the   Attorney 
General  had  finished  his  address,  '*  that  Mr.  Merritt,  one  of  the 
passengers,  (a  white  person,)  then  stepped  forward,  and  ad- 
dressing the  colored  people,  told  them,  that  there  was  no  wish  or 
intention  to  prevent  them  from   going  on  shore,  but  that  they 
might  either  go  or  stay  as  they  pleased.     That  to  these  exact 
words  he  would  not  depose,  but  that  the  person  whom  he  under- 
stood was  Merrit,  used  words  to  that  effect,  and  with  precisely 
the  same  meaning.     He  does  most  solemnly  swear,  that  so  soon 
as  the  last  speaker  had  finished,  Captain  Woodside  came  to  him 
and  said :    *  If  I  had  been  Mr.  Merritt,  I  would  not  have  acted 
as  he  has  done,  but  would  have  protested  against  their  leaving 
the  vessel ;'  thus  openly  acknowledging,  that  free  permission 
had  been  given,  without  the  slightest  intervention  of  any  of  the 
authorities.     That  the  mate  Gifibrd  expressed  his  fears,  that  a 
disturbance  would  take  place,  upon  the  authorities  leaving  the 
vessel,  and  the  boats  coming  alongside.     Upon  which  he  (wit- 
ness) spoke  to  the  Inspector-General  of  the  police,  and  both  of 
them  offered  to  remain  on  board,  and  promised  that  they  would 
prevent  any  person  from  coming  on  board,  which  offer  was 
gratefully  accepted.     That  so  soon  as  the  boats  came  alongside, 
they  ordered  that  no  person  should  come  on  board,  and  that  the 
colored  people  jumped  and  scrambled  into  the  boats  as  fast  as 
they  could,  without  a  word  being  spoken  to  them.     Their  leav- 
ing was,  therefore,  voluntary.     After  all  but  four  or  five  had 
left  the  brig,  some  of  the  colored  people  in  the  boats  asked 
them,  if  they  also  were  not  coming ;  but  they  were  desired  not 
to  interfere,  but  to  allow   every  person  to  do  as  he  pleased. 
That  accordingly  those  persons  remained,  and  the  others  in  the 
boats  left  for  the  shore,  where  he  (witness)  also  went.     That 
Gifford,  on  the  morning  before  witness  went  on  board,  express- 
ly stated  to  him,  that  it  was  not  his  intention  to  endeavor  to 
prevent  the  negroes  from  landing,  as  he  was  determined  ndt  to 
go  to  sea  again  with  these  people." 

Finder,  the  Inspector-General  of  police  of  the  Bahama  Islands, 
confirmed  the  evidence  of  Anderson  and  Hamilton.  He  fur- 
ther deposed,  that  "the  leaving  of  the  brig  by  the  negroes  was 
their  own  voluntary  act,  sanctioned  by  the  mates  then  in  charge, 
who  expressed  a  wish  to  him  (witness)  to  get  rid  of  them,  inas- 
much as  their  lives  were  in  danger  while  the  colored  passen- 
gers continued  on  board,  and  declared  that  they  would  not  pro- 
ceed on  the  voyage  with  them,  and  requested  him,  as  an  officer 
of  the  police,  to  remain  on  board  for  their  protection  until  they 
went  on  shore,  which  he  did.  The  person  calling  himself  second 
mate  further  told  him,  that  the  chief  mate  and  himself  had  told 
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the  colored  persons,  previous  to  his  (witness')  going  on  board, 
that  they  could  not  be  carried  from  this  port  contrary  to  their 
wish." 

Dalzellt  a  serjeant  of  police,  who  acted  as  clerk  in  taking 
the  depositions  under  the  orders  of  the  colonial  Governor, 
deposed,  **  that  he  distinctly  heard  Mr.  Merritt,  after  the  Attor- 
ney General  informed  those  against  whom  no  charges  had  been 
brought,  that  the  restrictions  which  it  had  been  necessary  to 
place  over  them  were  then  withdrawn,  state  to  those  persons, 
(the  colored  passengers,)  that  they  were  free,  and  that  they 
could  stop  on  board,  or  go  onshore  if  they  pleased ;  that  he  dis- 
tinctly heard  Mr.  Gifford,  Mr.  Stevens  and  Mr.  Merritt  state,  on 
the  quarter  deck  of  the  brig,  that  they  would  not  stop  on  board 
with  the  colored  passengers  if  the  authorities  took  away  the 
military  guard,  as  they  did  not  consider  themselves  safe.  Mr. 
Gifford,  the  first  mate,  never  did,  by  any  means  whatsoever,  en- 
deavor to  hinder  the  colored  passengers  from  leaving  the  vessel, 
but  appeared  more  satisfied  to  be  left  on  board  by  himself  with 
the  white  passengers  and  the  crew  of  the  vessel." 

Bumsidcj  the  Surveyor-General  of  the  colony,  who  had  ac- 
companied the  police  magistrate  on  board  by  desire  of  the  Gov- 
ernor, corroborated  the  evidence  of  the  other  witnesses  for  the 
defence. 

John  Grant  Andersony  the  Receiver-General  and  Treasurer  of 
the  colony,  deposed,  "  that  he  was  on  board  of  the  Creole  on  the 
day  on  which  the  American  negroes  quitted  her.  He  heard  the 
Attorney  General's  address  to  the  prisoners  and  others  on  board  ; 
it  was  uttered  in  a  loud  tone  of  voice  from  the  front  of  the  poop 
deck.  He  was  standing  on  the  larboard  side  of  the  main  deck, 
near  the  main  mast,  and  is  positive  the  Attorney  General  never 
made  use  of  the  words :  *  You  are  free,  and  at  liberty  to  go  on 
shore  and  wherever  you  please  ;*  but  after  the  Attorney  Gene- 
ral had  ceased  speaking,  Merritt,  from  about  the  same  place 
from  which  the  Attorney  General  had  addressed  the  people, 
also  addressed  them,  telling  them  they  were  free  to  go  on  shore 
or  wherever  they  pleased — if  they  wished  to  leave  the  vessel 
they  could  do  so :  upon  which  the  boats  in  the  vicinity  of  the 
vessel  were  called  alongside,  he  believes,  by  the  American 
blacks,  and  the  disembarkation  immediately  commenced.  He 
is  so  positive  as  to  Merritt's  giving  the  people  the  permission  he 
has  stated,  as  Merritt  had  been  previously  standing  on  the  lar- 
board side  of  the  deck  with  him,  and  had  asked  him  to  tell  the 
people,  there  was  no  wish  to  detain  them,  provided  they  desired 
to  go  on  shore ;  but  not  having  come  on  board  in  any  official 
capacity,  he  told  Merritt  that  interference  on  his  part  might  be 
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injudicious,  and  advised  him  to  make  known  his  wishes  to  the 
Attorney  General  and  magistrates,  then  standing  upon  the  star- 
board side  of  the  poop  or  quarter  deck,  and  Merritt  immediately 
passed  over  to  hi.n.  He  does  not  know  what  might  have 
passed  in  conversation  between  these  gentlemen,  but  he  is  posi- 
tive as  to  the  facts  he  has  stated  as  to  their  addresses  to  the 
people,  every  word  of  which  he  could  distinctly  hear  from 
where^he  w6ls  standing,  complete  silence  and  order  prevailing 
at  the  time." 

Mendsy  Glubb,  Fitzgerald  and  Murray,  lieutenants  in  the 
second  West  India  Regiment  of  British  troops,  were  examined 
and  confirmed,  as  far  as  they  had  any  knowledge  of  the  facts, 
the  testimony  of  the  other  colonial  officers.  Lieutenant  Hill, 
who  conunanded  the  guard  on  board,  the  day  it  was  withdraw^n 
with  the  19  charged  with  mutiny  and  murder,  testified  "  that 
the  mate,  together  with  Mr.  Merritt,  and  the  ofiicers  of  the  brigt 
repeatedly  asked  witness  whether  he  had  any  orders  to  with- 
draw the  guard,  and  requested  him  to  notify  them  of  his  inten- 
tion, if  such  should  be  the  case,  as  they  were  afraid  to  remain 
with  the  people  without  protection.  This  was  of  course  pre- 
vious to  the  negroes  having  left  the  brig." 

Cobbe,  a  Major  in  the  2d  British  West  India  Regiment,  deposed, 
"that  the  Governor  desired  him,  on  the  morning  of  the  arrival 
of  the  Creole  in  the  harbor  of  Nassau,  to  send  an  officer  and 
guard  on  board  of  her,  which  he  told  witness  had  been  applied 
for  by  the  American  Consul.  That  the  muskets  of  the  soldiers 
were  by  his  orders,  and  not  by  those  of  the  Governor,  loaded, 
from  a  fear  that  the  negroes  on  board,  on  seeing  the  approach 
of  a  military  guard,  might  resist,  and  with  the  sole  and  only 
view  of  preventing  and  putting  down  any  violence  which  might 
originate  with  them,  and  with  respect  to  the  taking  possession 
of  the  vessel.  The  officer's  orders,  which  were  given  by  him  in 
writing,  were  not  to  interfere,  but  to  prevent  violence,  and  to 
allow  no  one  to  come  on  board  except  the  authorities,  and  not 
to  permit  any  of  the  negroes  to  land  until  an  investigation  had 
taken  place,  when  he  would  receive  further  instructions,  but  to 
allow  the  crew  to  do  just  as  they  pleased.  -  It  is  false,  that  there 
were  fifty  boats  about  the  brig  filled  by  negroes.  *  The  num- 
ber of  boats,  excluding  those  belonging  to  officers  and  persons 
in  official  capacities  on  board  of  the  brig,  did  not  exceed  five, 
if  there  were  so  many.  There  was  one  large  launch,  and  three 
boats  were  lying  ofi*  about  her,  no  boat  having  been  allowed  to 
come  alongside  except  those  which  had  brought  persons  official- 
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ly  occupied  on  board.  There  may  have  been  sticks  in  the  boats, 
bat  at  the  time  he  arrived  on  board  he  observed  none.  It  is 
also  false,  that  the  slaves  who  returned  to  New  Orleans,  were 
obliged  to  secrete  themselves,  inasmuch  as  he  himself  saw  three 
of  them,  after  all  the  others  had  left  the  vessel,  upon  deck,  and 
before  the  guard  and  prisoners  had  been  removed,  and  who 
were  as  much  at  liberty  to  go  on  shore  as  the  other  negroes, 
had  they  so  desired." 

Cfiffordt  who  was  re-examined  after  the  testimony  of  the  defen- 
dants' witnesses  had  been  taken,  deposed ''  that  Merritt  made  use 
of  no  such  language  as  is  stated  in  the  testimony  of  G.  C.  Ander- 
son, the  Attorney  General ;  that  he  did  not  step  forward,  and  tell 
the  slaves,  'that  it  was  not  the  wish  of  any  one  belonging  to  the 
vessel  to  detain  them  on  board  against  their  will;'  'or  that 
they  were  at  liberty  to  go  on  shore,  or  stay  and  continue  the 
voyage,  as  they  thought  proper ;  that,  as  they  were  in  a  British 
port,  they  would,  by  going  on  shore,  become  free ;  and  he  called 
upon  them  to  say  what  they  would  do.'  If  Merritt  had  said 
anything  of  the  kind,  witness  would  have  heard  him ;  the  whole 
of  it  is  a  fabrication.  That  it  is  utterly  false,  as  stated  by 
Hamilton, '  that  witness,  the  same  morning,  before  he,  Hamil- 
ton, went  on  board,  stated  to  him  that  it  was  not  his  intention 
to  prevent  the  negroes  landing,  as  he  was  determined  not  to  go 
sea  again  with  those  people.'  That  witness  protested  against 
the  boats  being  permitted  to  come  alongside  of  the  vessel,  or 
the  slaves  going  on  shore ;  and  it  is  a  fabrication  that  witness 
ever  remarked,  *  that  he  would  not  stop  on  board  of  the  brig, 
or  take  charge  of  her  to  her  destined  port,  with  th'e  slaves  on 
board,'  as  stated  in  Dalzell's  testimony.  Witness  never  ex- 
pressed to  the  Attorney  GeneialhisAyillingness  that  the  slaves 
should  go  on  shore ;  and  had  no  further  conversation  with  him 
than  what  has  been  already  stated.  Captain  Woodside  never 
said  to  witness,  that  he  ought  to  protest  against  what  was  taking 
place,  and  witness  never  said  to  Captain  W.,  that  he  would  not, 
as  stated  in  the  Attorney  General's  deposition." 

T.  /.  D,  McCargOp  whose  evidence  was  also  taken  after  the 
testimony  of  the  defendants  had  been  received,  declared,  '  that  he 
did  not  bear  Mr.  Merritt  make  use  of  any  such  words  as  stated 
in  said  depositions ;  that  Mr.  Gifford  protested  against  the  boats 
coming  alongside ,  and  the  negroes  going  on  shore.  Witness 
never  heard  Mr.  Stevens  remark  that  he  would  be  glad  to  get 
rid  of  the  slaves,  nor  any  one  else  on  board.  Witness  is  posi- 
tive that  the  Attorney  General  said  to  the  slaves, "  you  are  free, 
and  at  liberty  to  go  on  shore,  and  where  you  please."  He  was 
standing  near  the  Attorney  General." 

StevenSf  on  his  re-examination  by  the  plaintiff,  after  the  defen- 
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dants  had  introduced  their  evidence,  deposed  '^  most  positively 
that  the  statements  made  by  defendant's  witnesses,  as  to  what 
was  said  by  Wm.  H.  Merritt,  Z.  C.  Giflford,  L.  A.  Stevens,  and 
G.  G.  Anderson  are  not  true.     The  Attorney  General  made  use 
of  the  words,  to  the  slaves,  except  the  nineteen  who  were  in 
custody :  '  My  friends,  you  have  been  detained  here  for  a  short 
time,  for  the  purpose  of  finding  out  who  were  engaged  in  the 
mutiny,  and  murder  of  Mr.  Hewell,  on  board  of  the  brig,  on 
the  high  seas  ;  and  that  nineteen  had  been  identified,  and  would 
be  lodged  in  jail,  till  he  could  communicate  with  the  English 
government  as  to  what  was  to  be  done  with  them.     The  rest 
are  free,  and  at  liberty  to  go  on  shore  or  where  they  pleased.' 
He  then  turned  round  and  waived  his  handkerchief  to  the  boats, 
which  surrounded  the  brig ;  as  also  did  the  other  magistrates, 
&c.,  who  accompanied  the  Attorney  General.    Witness  is  posi- 
tive that  the  Attorney  Greneral  made  use  of  the  words — *The  rest 
are  free  and  at  liberty  to  go  on  shore  or  where  they  pleased  ;* 
and  that  the  Attorney  General  did  not  say,  *  there  will  no  longer 
be  any  restraint  upon  persons  on  board.'     Witness  was  stand- 
ing within  six  feet  of  the  Attorney  General  when  he  spoke  to 
the  slaves,  and  could  not  be  mistaken  in  what  he  said.     Mr. 
Merritt  did  not  tell  the  slaves  that  they  might  go  or  stay  as  they 
pleased,  nor  did  he  say  any  thing  to  them  that  he  heard  ;  wit- 
ness would  have  heard  it,  if  he  had  said  anything  to  them.     That 
witness  heard  Mr.  Gifford  protest  to   the  Attorney  General, 
against  the  boats  coming  alongside  and  against  the  negroes  go- 
ing on  shore.     This  was  in  the  morning  of  the  i2th  of  Novem- 
ber; after  Mr.  Gifibrd  had  come  with  Captain  Woodside  in  the 
boat  to  the  brig,  afler  the  address  of  the  Attorney  General. 
Witness  did  not  (as  stated  in  John  Finder's  testimony)  express 
a  '  wish  to  said  Finder  to  get  rid  of  the  slaves,  in  as  much  as 
their  lives  were  in  danger  while  the  colored  passengers  contin- 
ued on  board,  and  declared  that  they  would  not  proceed  on  the 
voyage  with  them,  and  requested  him,  as  an  officer  of  the  police, 
to  remain  on  board  for  their  protection,  until  they  went  on  shore.' 
The  whole  of  the  above  is  false.     Witness  never  did  tell  said 
Finder,  'that  chief-mate  and  himself  (witness)  had  told  the  co- 
lored persons,  previous  to  his  (Finder's)  going  on  board,  that 
they  could  not  be  carried  from  this  port  contrary  to  their  wish,' 
Witness  never  spoke  to  said  Finder." 

There  was  a  verdict  and  judgment  below  in  favor  of  the 

plaintiff  for  818,400,*  from  which  the  defendants  appealed. 


*  The  amount  sued  for  was  #20,800.    The  jury  deducted  1800  fur  one  of  the 
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jF.  B.  Conrad,  T.  'Slidellajid  Benjamin,  for  the  appellants. 

The  policy  in  this  case  is  on  certain  slaves,  at  and  from  Nor- 
folk to  New  Orleans,  **  beginning  the  adventure  upon  said 
goods  and  merchandize  from  and  immediately  following  the 
loading  thereof  on  board  the  said  vessel,  at  Norfolk  aforesaid.'' 

The  policy  contained  the  following  written  clause:  "This 
policy  covers  all  risks ;  and  chiefly  that  of  foreign  interference. 
Warranted  by  the  assured  free  from  elopement,  insurrection 
and  natural  death." 

I.  The  risk  in  this  case  never  conmienced.     The  slaves  of 

Elaintiff  were  never  put  on  board  at  Norfolk,  but  some  at 
lichmond,  and  some  a  few  miles  below  Richmond.  All  the 
testimony  is  concurrent  to  show  that  the  vessel  never  was  at 
Norfolk  at  all:  that  it  never  approached  nearer  to  Norfolk 
than  twelve  miles.  Some  slaves  were  brought  from  Norfolk  to 
the  vessel,  as  she  lay  twelve  miles  distant,  in  Hampton  Roads, 
but  none  of  these  belonged  to  plaintiff.  1  Phil,  on  Insurance, 
441.  Murray  v.  ColunMan  Insurance  Company,  4  Johnson,  442. 
Graves  v.  Mctrine  Insurance  Co.,  2  Caines,  340.  Constable  v. 
Noble,  2  Taunton,  405.  Payne  v.  Hutchinson,  2  Taunton,  405. 
Hughes  on  Insurance,  147-8. 

II.  The  insurors  are  discharged,  the  vessel  not  having  been 
seaworthy.  She  was  unso^aworthy  in  consequence  of  not  be- 
ing furnished  with  arms ;  from  the  want  of  proper  precautions 
and  discipline  with  regard  to  the  slaves;  and  from  the  numbers 
crowded  into  so  small  a  Vessel.  See  1  Phillips,  308,  311,  329, 
Fontaine  v.  Phesnix  Insurance  Company.  10  Johns.  57.  3 
Kent's  Comm.  288.  If  we  consult  the  log-book,  a  daily  record 
made  before  the  loss,  and  better  entitled  to  consideration  than 
testimony  collected  subsequent  to  the  loss,  we  shall  find  that  it 
shows  a  cargo  of  one  hundred  and  eighty-six  slaves;  150  on 
board  on  the  25th  October,  three  taken  on  board  at  Day's  Point 
on  the  27th,  and  thirty-three  taken  on  board  on  the  28th  October. 
The  testimony  subsequently  taken  declares  there  were  only  135; 
the  discrepancy,  however,  is  very  lamely  and  unsatisfactorily  ac- 
counted for  by  Gifford,  who  says,  "  he  asked  the  captain  how 
many  slaves  he  expected  to  have  on  board  ?  he  replied  from  one 
hundred  and  fifty  to  two  hundred.  Deponent  made  the  entry  of 
150  on  the  log  book,  and  let  it  remain  so." 

Let  us  suppose,  however,  that  there  were  not  186  slaves,  but 
only  135.    Of  these  it  is  'shown  by  Gifford's  evidence  that  about 


riaves  who  reached  New  Orieans  in  safety.  A  ^irther  sum  of  81*600  appears  to 
have  been  deducted,  as  half  the  value  of  four  of  plaintiff's  slaves,  who  were  proved 
to  have  taken  part  in  the  insurrection,  the  jury  bein^  of  opinion  that  their  loss  should 
be  divided  between  the  insurers  and  the  plaintiff. 
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two-thirds  were  males ;  this  gives  90  males.  The  tonnage  of 
the  Creole  was  157  25-9  5ths  tons.  Was  not  this  an  excessive 
cargo,  both  on  the  score  of  humanity  and  safety.  The  act  of 
Congress  of  2  March,  1819,  (which  does  not  indeed  apply  to  the 
very  same  subject  matter,  but  which  may  well  be  invoked  for 
the  purpose  of  showing  what  humanity  would  dictate),  forbids 
the  carrying  of  more  than  two  passengers  for  every  five  tons ; 
the  extent  to  which  the  Creole  could  have  gone,  heid  her  passen- 
gers been  ordinary  passengers,  would  have  been  63.  Now  this 
act  of  Congress  was  based  upon  considerations  of  humanity, 
and  it  was  deemed  necessary  to  enact  such  a  law,  although  our 
country  has  always  been  disposed  to  encourage  the  immigration 
of  foreigners.  Will  this  court  be  disposed  to  recognize  one 
standard  of  humanity  for  the  white  man,  and  another  for  the  ne- 
gro. Will  any  reasonable  man  say  that  185  negroes  would  be 
as  cheerful,  contented  and  indisposed  to  insurrection,  under  such 
circumstances  of  discomfort,  as  they  would  have  been  in  a 
larger  and  more  commodious  vessel? 

But  again — two-thirds  of  the  slaves,  say  ninety  of  them,  were 
males ;  there  were  ten  whites,  all  told,  comprising  the  crew  of 
the  Creole,  and  four  white  passengers,  T.  J.  D.  McCargo,  Hewell, 
Merritt  and  Leidner. 

Now  considering  this  immense  disproportion  of  the  whites  to 
the  blacks,  common  prudence  would  have  dictated  two  precau- 
tions— one,  that  the  whites  should  have  been  armed — ^the  other 
that  a  strict  police  should  have  been  maintained.  Both  were 
entirely  neglected. 

No  candid  mind  can  compare  the  great  disparity  of  physical 
force,  can  consider  the  nature  of  the  slave,  and  hiis  ever  wake- 
ful and  ever  active  longing  after  liberty,  can  reflect  upon  the 
utter  absence  of  an  armament  on  the  part  of- the  whites,  and 
the  preparation  on  the  other  hand  of  the  blacks,  can  mark  the 
neglect  of  wholesome  discipline,  and  of  reasonable  precaution 
by  the  officers  and  agents  throughout  the  voyage,  and  especial- 
ly when  they  approached  British  territory,  without  arriving  at 
a  clear  conviction  that  this  vessel  was  neither  properly  equip- 
ped nor  prudently  governed.  If  we  view  the  whole  evidence 
practically  and  disinterestedly,  we  surely  cannot  undertake  to 
say  that  this  insurrection  would  have  occurred,  that  the  control 
of  the  vessel  wcfcild  have  been  usurped  and  the  vessel  and  slaves 
have  gone  into  Nassau  harbor,  if  the  vessel  had  been  properly 
armed,  and  a  reasonable  discipline  had  been  maintained  on 
board  of  her.  One  of  the  great  and  wholesome  principles  of 
insurance  law  has  been  palpably  violated.  The  vessel  was  not 
seaworthy,  either  in  equipment  or  management,  considering  the 
nature  and  purpose  of  her  voyage. 
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Conscious  of  their  indefensible  position  on  the  score  of  pru- 
dencdi  and  reason,  the  plaintiff  attempti^  to  bolster  up  his  cause 
by  evidence  of  usage.  The  captain,  mate  and  sailors  are  called 
upon  to  establish  principles  of  law  under  the  convenient  form  of 
usage,  to  justify  the  absence  of  arms,  the  omission  of  reasona- 
ble precaution  when  the  slaves  came  on  board,  and  the  subse- 
quent neglect  of  police  and  discipline. 

A  custom,  to  obtain  the  force  of  the  law,  must  have  been  not 
only  of  long  continuance,  and  have  received  the  general  acqui- 
escence, but  it  must  have  its  foundation  in  reason.  "  Customs 
must  be  reasonable,"  says  Blackstone,  vol.  1,  p.  53,  [77]. 

''Four  properties  are  essential  to  a  custom,"  says  Petersdorf, 
^  viz :  a  reasonable  commencement ;  to  be  certain ;  to  have  a 
continuance ;  and  not  to  be  against  the  king's  prerogative." 
Verbo  Custom,  p.  482. 

Pour  qu'une  coutume  soit  cens^e  veritablement  introduite,  il 
faut  que  ce  soit  au  difaut  de  la  loi^  on  du  moins  que  la  loi  ayant 
cess^  d'etre  utile,  ait  cess6  d'etre  ezecut^e ;  que  la  coutume 
soit  conforme  a  la  raison  qui  doit  6tre  le  fondment  de  la  loi  qui 
n'est  pas  ^crite,  assui  bien  que  de  la  loi  6crite ;  qu'elle  soit  au- 
toris^e  par  le  consentement  de  celui  qui  a  droit  de  faire  des  lois; 
enfin  qu'elle  ait  tojours  €t6  observ6e,  c'est  a-dire,  qu'on  ignore 
le  tems  qu'elle  a  commenc^e  d'etre  mise  en  usage,  car  une 
coutume  inveter^e  sert  de  loi.  Clef  des  lois  Romaines — Vetbo 
Coutume,  vol.  1,  p.  98. 

Consuetudinis  ususque  longoevi  non  vilis  anctoritas  est  verum 
non  usque  adeo  sui  valitura  momento,  ut  aut  rationem  vmcat^ 
aat  legem  codicis  Lib.  VUI.  Tit.  LIII.  2.  And  Blackstone,  in 
the  same  spirit,  tells  us,  when  a  custom  is  actually  proved  to  ex- 
ist, the  next  inquiry  is  into  the  legality  of  it :  for  if  it  is  not  a 
good  custom,  it  ought  to  be  no  longer  used.  Malus  usus  abolen- 
dus  est.    Blaekstone,  vol.  1,  p.  52. 

But  if  the  usage  contended  for  by  the  plaintiff  were  clearly 
established,  it  would  be  repudiated  by  the  courts,  as  inconsistent 
vidth  prudence  and  common  sense.  An  usage  that  trifles  widi 
safety  is  not  to  be  tolerated. 

IIL  The  occurrence  of  an  insurrection  of  the  slaves  put  an 
end  to  the  risk.  This  was  an  occurrence  against  which  the  as- 
sured warranted  the  underwriters.  On  the  breach  of  the  war- 
ranty  the  risk  terminated. 

If  the  clause  in  the  policy  be  indeed  a  warranty,  the  conclu- 
sion that  on  its  breach  the  underwriters  were  discharged,  is  not 
contested ;  but  it  is  strenuously  contended  that  this  is  not  a 
warranty ;  that  it  is  an  exception  of  certain  risks  ;  and  the  fol- 
lowing passage  is  relied  on,  contained  in  1  Phil.  p.  34 :  ''As  any 
statement  of  a  fact  in  the  policy  is  a  warranty,  though  neither 
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the  word  uxzrrant^  nor  any  formal  expression  of  like  import  is 
used,  so  there  is  frequently  a  warranty  in  form,  where  there  is 
none  in  fact.  The  insured  often  warrants  the  property  free  from 
average,  free  from  detention  or  capture,  or  from  other  losses  and 
perils,  which  is  no  more  than  an  agreement  that  those  shall  not  be 
amongst  the  perils  and  losses  insured  against,  and  for  which  the 
underwriter  is  to  be  liable.  Although  these  forms  of  expression 
are  sometimes  spoken  of  as  warranties,  it  would  be  absurd  to  con- 
sider them  as  such  in  their  character  and  construction,  since,  in 
the  case  of  an  insurance  free  from  average,  for  instance,  it 
would  be  adopting  the  doctrine  that  the  occurrence  of  an  ave- 
rage loss  would  render  the  policy  void,  and  consequently  that 
the  happening  of  a  loss  which  is  not  insured  against  deprives 
the  assured  of  the  right  to  recover  for  one  that  is  insured 
against." 

One  of  the  plaintiff's  counsel  went  so  far  as  to  assert  as  a 
principle  of  insurance  law,  that  there  could  be  no  toarranty,  tech- 
nically so  termed,  except  of  a  fact  within  the  power  and  con- 
trol of  the  assured ;  and  another  stated  in  argument,  that  when, 
in  a  policy,  the  assured  stated,  "  I  warrant,"  the  law  construed 
this  into  ^*  I  do  not  warrant."  The  extremes  to  which  counsel 
are  driven  are  generally  sure  indications  of  the  weakness  of 
their  positions ;  and,  we  think,  it  not  difficult  to  show  that  the 
law  of  insurance  is  not  in  this  particular  as  absurd  as  it  is  sta- 
ted to  be. 

We  understand  Mr.  Phillips  to  mean  by  the  remarks  above 
quoted,  that  parties  sometimes  ignorantly  use  a  word  in  a  wrong 
sense,  and  that  such  misapplication  of  a  term  cannot  change 
the  nature  of  the  thing  itself.  If  a  man  say  I  sold  my  horse  for 
a  hundred  bushels  of  wheat,  his  misapplication  of  the  word 
'^  sold"  cannot  change  the  nature  of  the  contract  from  an  ex- 
change into  a  sale:  and  thus,  says  Mr.  Phillips,  if  a  man  says  in 
a  policy  warranted  free  from  general  average,  he  only  means 
that  the  risk  of  general  average  is  excepted  from  amongst  the 
responsibilities  of  the  underwriter  and  assumed  by  himself. 
But  we  believe  it  to  be  an  incontrovertible  proposition,  that  lan- 
guage is  to  be  understood  in  its  usual  nnd  proper  sense,  if  it  can 
be  applied  to  the  subject  matter  in  that  sense.  Now,  how  can 
it  be  pretended  that,  in  the  nature  of  things,  it  is  impossible  to 
warrant  against  an  insurrection  of  slaves  insured  ?  Is  it  because 
it  is  a  future  event  ?  Or  is  it  because,  as  contended  by  one  of  the 
counsel  it  is  a  matter  beyond  the  control  of  the  assured  ? 

Admitting  what  is  very  questionable,  and  what  might  indeed 
be  confidently  asserted  to  be  incorrect,  that  an  insurrection  of 
the  slaves  was  a  matter  beyond  the  control  of  the  assured,  let 
us  see  whether,  by  reason  oir  authority,  the  plaintiflTs  pretensions 
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can  be  sustained.  One  of  the  most  familiar  warranties  is  that 
of  sailing  with  convoy.  Suppose  a  vessel  insured  from  London 
to  any  port  in  the  Mediterranean,  warranted  to  take  convoy  at 
Oibraltar,     Here  is  a  future  event. 

Now  suppose  the  vessel  to  be  detained  by  head  winds  or 
calms  until  after  the  departure  of  the  convoy  from  Gibraltar, 
could  a  departure  without  convoy  be  excused  on  the  ground 
now  assumed  by  the  plaintiff,  and  the  underwriters  held  liable 
notwithstanding  the  breach  of  the  condition  on  which  they  con- 
sented to  bind  themselves  ? 

Suppose  a  vessel  bound  from  Natchez  to  New- York,  uxzr- 
ranted  to  take  four  additional  seamen  at  New-Orleans^  and  that 
the  assured,  by  reason  of  an  epidemic  in  New-Orleans,  should 
be  utterly  unable  to  comply  with  his  warranty,  would  the 
underwriters  remain  liable  on  the  voyage,  if  continued  without 
this  addition  to  the  crew  ? 

Now  in  what  manner  can  the  present  warranty,  that  there 
shall  be  no  insurrection  of  the  slaves  of  the  accused,  be  distin- 
guished from  those  just  cited  ? 

Marshal,  vol.  1,  p.  347,  (Cond/s  ed.)  expressly  divides  war- 
ranties into  affirmative  and  promissory.  He  cites  among  pro^ 
missory  warranties,  that  the  ship  shall  sail  on  or  before  a  given 
day ;  that  she  shall  depart  with  convoy ;  that  she  shall  be 
manned  with  a  certain  complement  of  men,  etc.  So  in  this 
case,  that  the  slaves  shall  be  submissive ;  that  they  shall  not 
become  insurgents  or  mutineers.  He  says  that  a  warranty  is 
a  conditition  precedent ;  its  breach  consists  either  in  the  false- 
hood of  an  affirmative,  or  non-compliance  with  an  executory 
stipulation.  *'  In  either  case  the  contract  is  void,  ab  initio,  the 
warranty  being  a  condition  precedent ;  and  whether  the  thing 
warranted  was  material  or  not ;  whether  the  breach  of  it  pro- 
ceeded from  fraud,  negligence,  misinformation,  or  any  other 
cause,  the  consequence  is  the  same.  The  warranty  makes  the 
contract  hypothetical ;  that  is,  it  shall  be  binding,  if  the  war- 
ranty be  complied  with.  With  respect  to  the  compliance  with 
warranties,  there  is  no  latitude,  no  equity  ;  the  only  question  is, 
has  the  thing  warranted  taken  place  or  not  ?  If  not,  the  insurer 
is  not  answerable  for  any  loss,  even  though  it  did  not  happen 
in  consequence  of  the  breach  of  the  warranty." 

And  the  same  writer,  when  speaking  of  the  causes  to  which 
non-compliance  may  be  attributed,  at  p.  349,  says:  ''It  is 
also  immaterial  to  what  cause  the  non-compliance  is  attribu- 
table, for  if  it  be  not  in  fact  complied  with,  though^  perhaps,  for 
the  best  7'e€uons,  the  policy  is  void.  The  condition  has  not  been 
performed,  or  the  contingency  has  not  happened,  on  which 
the  contract  was  made  ;  and  the  underwriter  has  a  right  to  say 
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that  there  is  no  contract.  Therefore,  if  a  ship  be  warranted  to 
sail  on  a  given  day,  and  she  be  prevented  by  any  accident,  as 
the  sudden  want  of  repairs,  the  appearance  of  an  enemy,  etc., 
from  sailing  till  the  next  day,  though  it  may  be  right  in  such 
case  not  to  sail  upon  the  day,  yet  the  warranty  is  not  complied 
with,  and  there  is  an  end  of  the  policy." 

In  Hore  v.  Whitmore,  Cowper,  784,  Lord  Mansfield  held,  that 
an  irresistible  force,  though  one  of  the  perils  insured  against^ 
would  not  excuse  a  non-compliance  with  a  warranty.  See 
Marshall's  observations  on  the  case,  vol.  1,  p.  352. 

In  Smith  v.  Beadsfuzw,  where  the  ship  insured  arrived  at  the 
place  of  rendezvous  before  the  time  appointed  for  the  convoy  to 
sail,  but,  finding  the  convoy  gone,  put  herself  under  the  pro- 
tection of  a  man-of-war,  which  came  there  to  join  the  squadron 
which  composed  the  convoy,  and,  under  her  protection,  joined  the 
convoy,  but  without  obtaining  sailing  instructions,  the  warranty 
was  held  to  be  broken,  and  the  insurers  discharged.  1  Marshall 
on  Ins.  262. 

How  do  these  decisions  compare  with  plaintiff's  position,  that 
in  the  present  case  there  is  no  warranty,  although  the  assured 
expressly  agrees  to  warrant,  because  the  promise  was  of  a  future 
event,  over  which  the  assured  had  no  control. 

Suppose  an  assurance  against  a  capture  only,  and  a  warranty 
by  assured  against  the  vessel's  losing  any  of  her  sails  or  spars 
by  stress  of  weather,  could  the  assured  recover  if  the  vessel, 
being  dismasted  by  a  storm,  should  afterwards  be  captured  by 
an  enemy  7 

In  this  case  there  is  insurance  against  British  interference, 
with  a  warranty  by  the  assured  that  his  slaves  shall  not  mutiny. 
They  do  mutiny,  and  carry  the  vessel  within  British  jurisdiction. 
Of  what  value  is  the  warranty  to  defendants,  if  they  are  held  to 
be  liable  for  the  direct  consequences  of  the  very  contingency 
against  which  they  were  warranted. 

The  palpable  meaning  of  the  contract  is,  we  will  assure 
you  against  British  interference,  but  you  must  warrant  that 
your  slaves  will  not  expose  us  to  that  interference  by  a  mu« 
tiny. 

iV.  But  if  this  clause  in  the  policy  be  construed  into  a 
mere  excepted  risk,  instead  of  a  warranty,  the  result  will  be 
equally  fatal  to  the  plaintiff's  claims.  His  slaves  were  lost 
by  the  excepted  risk ;  t.  e.  by  the  insurrection  ;  and  have  not 
been  recovered  to  the  present  hour.  The  mutiny  then  was 
the  proximate  cause  of  the  loss,  even  if  a  British  interference 
to  aid  the  slaves  on  their  arrival  at  Nassau  were  clearly  proved. 
See  Duval  v.  Com.  Ins.  Co.  10  Johns,  279.  Patrick  v.  Com. 
Ins.  Co.  11  Johnson,  9.      Waters  v.  Merchant^  (Louisville)  Ins. 
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Co,   11  Peters,  219.     Peters  v.   Warren   Ins.    Co,  14  Peters, 
100-10. 

y.  It  is  clear  that  as  soon  as  the  mutiny  was  consumma- 
ted, the  destination  of  the  vessel  was  changed,  the  intended 
terminus  of  the  voyage  was  abandoned,  and  a  new  one  sub* 
stituted. 

An  unjustified  deviation  destroys  all  claim  against  the  under* 
writers.  Was  the  deviation  in  this  case  justified  7  This  ques- 
tion depends  wholly  upon  another  question,  viz :  who  is  an* 
swerabie  for  this  insurrection  and  its  consequences  7  The  un- 
derwriters, or  the  owner  of  the  slaves  7 

The  general  principle  has  been  universally  recognised  in, 
civilised  countries  where  the  institution  of  slaveir  has  exist- 
ed, that  the  master  is  answerable  for  the  wrong  doing  of  his 
slave. 

Thus,  among  the  Romans : 

**  Ex  maleficiis  servorum,  veluti  si  furtum  facerint,  aut  bona 
rapuerint,  ant  damnum  dederint,  aut  injuriam  commisserint,  nox- 
ales  actiones  prodit®  sunt ;  quibus  domino  damnato  permittitur 
aut  litis  eestimationem  sufiere,  aut  ipsum  hominem  noxoB  dedere.'' 
Justinian's  Institutes,  Lib.  iv.  Tit.  viil. 

The  same  principle  is  recognised  in  Merlin,  Repertoire  de 
Jurisprudence,  vol.  ii.  p.  75,  title  Esclavage  : 

''En  cas  de  vol  ou  d'autre  dommage  caus6  par  Tesclave, 
outre  la  peine  corporelle  qu'il  subit,  le  maitre  doit  en  son  nom 
reparer  le  dommage,  si  mieux  il  n'aime  abandonner  Tesclave  ; 
cequ'il  doit  opter  dans  trois  jours." 

The  Civil  Code  of  Louisiatia,  art.  2800,  declares:  ''That 
the  masters  of  slaves  are  responsible  for  the  damage  occasioned 
by  them ;  the  master,  however,  has  the  right,  as  established  un- 
der the  title  of  master  and  servant,  of  abandoning  his  slave  in 
discharge  of  his  responsibility;"  and  art.  180,  that  "the  mas- 
ter shall  be  answerable  for  all  the  damages  occasioned  by  an 
ofience  or  quasi*ofi*ence  committed  by  his  slaves,  independent  of 
the  punishment  inflicted  on  the  slave." 

Unless  the  underwriters  have  expressly  taken  upon  themselves 
the  liability  for  a  loss  arising  from  an  insurrection  of  the  slaves 
of  the  assured,  the  principle  above  established  would  clearly 
throw  upbn  the  plaintiff  the  responsibility  of  the  insurrection, 
and  of  the  deviation,  which,  as  it  was  the  motive  of  the  revolt, 
was  also  its  direct  and  immediate  consequence* 

Where  the  loss  arises  from  the  inherent  vices  of  the  subject 

'  insured,  the  underwriters  are  not  liable.    See  Pothier,  Contr. 

d' Assurance,  p  105.    Stypmannus,  part  4,  cap.  7,  No.  810,  p.  45; 

and  Emerigon's  edition  of  Boulay  Paty,  vol.  1,  p.  858.    1  Phillips 

on  Ins.  627. 

Vol.  X,  *  34 
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In  the  present  case,  what  was  the  **  vice  pupre  de  la  cho8e" 
Considering  the  character  of  the  slave,  and  the  peculiar  paa* 
sions,  which,  generated  by  nature,  are  strengthened  and  stimu- 
lated by  his  condition,  he  is  prone  to  revolt  in  the  very  nature  of 
things,  and  ever  ready  to  conquer  his  liberty  where  a  probable 
chance  presents  itself*  Hence  the  profound  attention  which  the 
penal  codes  of  all  slave  holding  countries  give  to  the  police  of 
the  servile  population.  In  our  legislation,  we  find  the  most 
minute  and  careful  details  upon  this  subject,  establishing  a 
discipline  rigorous  indeed,  but  which  no  prudent  citizen  would 
desire  to  relax.  With  what  reason  can  we  distinguish  this  sub- 
ject matter  of  insurance,  and  abstract  it  from  the  operation  of 
the  well  established  general  principle  which  we  have  just  in- 
voked ?  Will  any  one  deny  that  the  bloody  and  disastrous  in- 
surrection of  the  Creole  was  the  result  of  the  inherent  qualities 
of  the  slaves  themselves,  roused  not  only  by  their  condition  of 
servitude,' but  stimulated  bj  the  removal  from  their  friends  and 
homes,  for  the  purpose  of  sale  by  their  owners  in  an  unknown 
land,  and  encouraged  by  the  lax  discipline  of  the  vessel,  the  nu- 
merical weakness  of  the  whites,  and  the  proximity  of  a  British 
province  ? 

Toescape  this  well  established  rule,  the  plaintiff's  counsel  have 
cited  a  decision  rendered  in  1778  by  a  tribunal  in  France,  in  the 
case  of  the  brigantine  Le  Comte  d'Estaing.  The  facts  in  that 
case  are  thus  stated  at  length  by  Emerigon  (Boulay  Paty), 
Cont.  d' Assurance,  ch.  12,  sec.  10 : 

"  J'ai  parl^  du  brigantin  Le  Comte  d'Estaing,  Capitaine  Jean 
Jacques  Olivier. 

"  Ge  navire  ^quip6  de  dix  neuf  hommes,  arriva  a  la  cote  de 
Gamble,  ou  le  capitaine  acheta  dix  neuf  captifs.  Le  centre 
mmtre  mourut.  On  toucha  a  Gor^e,  ou  le  Capitaine  Olivier  et  le 
maitre  de  Vequipage  moururent,  C^sar  Grasqui,  Capitaine  en  se- 
cond, prit  le  commandement  du  brigantin,  et  se  donna  pour  se- 
cond Gaspar  Benoit. 

'*  On  acheta  encore  quatorze  captifs,  ce  qui  fit  en  tout  trente 
trois  t^tes,  savoir :  Onze  negres,  quatre  n^resses,  dix  huit  n£- 
grillons  ou  negrites. 

On  se  hata  de  quitter  ce  rivage  funeste,  ou  les  Jievres  avaient 
wsipresque  tout  le  reste  de  Fiquipage  ;  on  mit  it  la  voile  pour 
)eM  iles  Fran^aises.  Pendant  la  route,  les  ndgres  se  saisirent  de 
^utrepont,  p6n6trdrent  dans  la  Sainte  Barbe,  d'o^  ils  montd- 
rent  dans  la  chambre,  s'y  retrancherent,  se  rendirent  maitres 
des  annes  et  firent  f^u ;  Gaspard  Benoit  fat  tu6 ;  d'autres  farent 
blesses.  On  se  r6fugia  sur  la  dunette,  et  en  avant  du  mat  de 
misaine,  ou  Ton  resta  pendant  quatre  jours,  n'ayant  pour  tout 
aliment  qu'une  ancre  d  eau-de  vie.  Le  brigantin  allait  au  gr^ 
du  vent. 
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"  On  aper^ut  au  loin  un  navire.  On  mit  pavilion  en  berne  ; 
les  signaux  I'urent  multiplies.  Ge  navire  qui  etait  le  Senaut  la 
Brunette,  de  Bordeaux,  Capitaine  Jean  Malleville,  s'avan9a ; 
Gasqui  et  ses  gens  s'y  r^Fugierent  ;  on  laissa  a  bord  un  novice 
qui  etait  malade,  et  un  petit  mousse  que  les  negres  r^volt^s 
avaient  retenu  aupres  d'eux. 

La  Senaut  arriva  a  la  Martinique,  oii  le  capitaine  Gasqui  fit 
son  eonsulat. 

Les  negres,  d^livr^s  de  la  presence  de  T^quipage  Fran^ais, 
jouirent  pendant  quelque  temps  de  la  liberty  pour  laquelle  ik 
avaient  combattu.  Le  Brigantin  counit  une  route  incertaine. 
II  6choua  sur  les  roches  d'une  des  iles  Caiques,  ou  les  ndgres  se 
r6fugidrent.  Un  bateau  Bermudien  Anglais  se  trouvait  sur  les 
lieux.  Le  capitaine  de  ce  bateau  enleva  tous  les  effets  du  bri- 
gantin, et  mit  feu  au  navire. 

Les  habitans  des  iles  turques  ayant  appris  que  des  ndgres 
s'etaient  refugi^s  aux  Caiques,  y  coururent ;  ils  se  saisirent  de 
sept  negres,  dont  le  chef,  pour  ^chapper  de  nouveau  a  la  servi- 
tude, se  pr^cipita  dans  la  mer,ou  il  trouva  une  mort  volontaire : 
Servitus  malorum  omnium  postremum,  non  modo  bello,  sed 
morte  etiam  repellendum.     Cic^ron,  Philip.  2,  cap.  44. 

On  pretend  que  le  autres  negres  et  n^gresses  p^rirent  de 
mis^re.     On  ignore  ce  que  d6vinrent  le  mousse  et  le  novice. 

La  sieur  Sales,  propri^taire  du  brigantin  et  de  la  cargaison, 
fit  abandon  a  ses  assureurs,  et  pr^senta  centre  eux  une  requite 
en  paiement  des  sommes  assur^es. 

Les  assureurs  proposaient  quatre  moyens  principaux  de  de- 
fense. J'ai  parie  des  deux  premiers,  supra,  ch.  8,  sect.  4.  lis 
disaient  de  plus,  que  I'accident  ^tait  arriv6  par  la  faute  du  Capi- 
taine Gasqui  et  de  I'^quipage  ;  ils  ajoutaient  enfin  que  le  sinis- 
tre  proc^dait  du  vice  propre  de  la  chose. 

L  assure  repondait:  1"^  Qu*on  ne  pourrait  imputer  (xucune 
fauJte  au  capitaine  ni  aux  mariniers  :  un  equipage  affaibli  par  la 
mort  des  principaux  officiers  et  par  les  maladies^  itait  hors  d^ilAt 
de  contenir  des  nSgres  dans  le  devoir.  2me.  Par  vice  propre  de 
la  chose,  Fordonnance  entend  la  corruption  physique  qui  corrode, 
gftte  et  detruit  les  marchandises  proprement  dites.  Les  mots 
dechet,  diminution,  empirance,  d^g&t,  d^perdition,  dont  se  ser- 
vent  les  textes  cites  dans  la  section  precedente,  n'ont  aucun 
rapport  ni  aux  affections  de  Time,  ni  aux  elans  produits  par 
I'amour  de  la  liberte. 

Quand  on  embarque  des  negres,  ce  sont  des  enemis  qu'on  em- 
barque;  car,  comme  les  embassadeurs  Scythes  disaient  k  Alexan- 
dre, il  n'y  a  jamais  d'amitie  entre  le  maitre  et  I'esclave ;  au  mi- 
lieu de  la  paixje  droit  de  la  guerre  subsiste  toujoui^.  Inter  dom- 
inum  et  servum  nulla  amicitia  est ;  etiam  in  pace,  belli  tamen 
jura  scrvantur.    Quinte-Curce,  lib.  %  cap.  8. 
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Les  assureurs  d'unnavire  qui  vafaire  latraitcdes  negres  sa- 
vent  qu'on  y  embarqnera  des  ennemis  qui,  par  leur  fait,  pour- 
ront  occasionner  la  perte  du  b&timent ;  la  r^volte  des  negres  est 
done  une  fortune  de  mer. 

Sentence  de  notre  amiraut^,  rendue  en  Mars,  1776,  qui  con- 
damna  les  assureurs  a  payer  au  sieur  Salles  les  sommes  assu- 
r^es.     Arr^t  du  13  Mai,  1778,  qui  confirma  cette  sentence. 

Now  there  were  circumstances  in  the  case  of  the  Gompte 
d'Estaing  which  we  look  for  in  vain  in  the  present  case.  The 
point  is  clearly  supported  by  evidence,  and  is  made  by  the  as- 
sured, that  the  crew  of  the  vessel  had  been  weakened  by  the 
death  of  the  principal  officers,  and  by  the  debilitating  effect 
upon  the  survivors  of  a  disease  engendered  by  the  climate,  and 
were  thus  incapacitated  to  keep  the  negroes  in  subjection.  It 
18  quite  clear  that  the  sickness  was  a  peril  of  the  sea,  and  as  the 
reasons  of  the  decision  of  the  Court  of  Admiralty  are  not  given, 
they  may  well  have  been  influenced  by  that  consideration,  as 
well  as  by  the  position  taken  by  the  assured,  that  revolt  was  not 
comprehended  under  the  general  principle  concerning  losses 
arising  from  the  qualities  of  the  subject  matter. 

Certain  it  is  that  the  logic  in  favor  of  the  assured,  as  stated  by 
Emerigon,  is  singularly  inconsequent.  ''  The  insurers  of  a  ship 
which  is  engaged  in  the  slave  trade  know  that  she  is  to  take  on 
board  enemies,  who  may,  by  their  conduct,  occasion  the  loss  of 
the  vessel.  The  revolt  of  negroes,  then,  is  a  peril  of  the  sea,  une 
fortune  de  mer.''  This  is  a  very  strange  deduction  from  the 
premises ;  so  illogical  in  itself,  and  so  inconsistent  with  a  clear 
principle  of  insurance  law,  that  Estrangin  and  Boulay  Paty, 
whose  opinions  are  entitled  to  high  respect,  express  distinctly 
their  disapproval. 

The  text  of  Pothier,  p.  106,  Contrat  d' Assurance,  who  it  will 
be  observed,  does  not  speak  of  the  case  of  mutiny,  is  as  follows : 

'^Suivant  la  m^me  regie,  si  des  voiles  ou  des  cables  sont  us6s 
de  v6tust6,  Tassureur  n'en  est  pas  tenu,  au  lieu  qu'il  en  serait 
tenu  si  c'6tait  la  violence  des  coups  de  vent  qui  en  edt  cause  la 
rupture. 

Suivant  la  m^me  regie,  lorsque  des  animaux  ou  des  negres 
sont  morts  de  mort  naturelle,  ou  m^me  lorsque  des  negres  par 
d6sespoir,  se  sont  donn6  la  mort,  I'assureur  n'en  est  pas  tenu : 
car  ce  sont  pertes  arriv^es  par  la  nature,  ou  le  vice  de  la  chose, 
ou  quelquefois  par  la  negligence  du  maitre,  qui  ne  pent  4tre  im- 
put6e  a  I'assureur  s'il  ne  s'en  est  charge  express6ment.  Autre 
chose  serait  s'ils  6taient  noy6s  dans  une  tempcte  ou  tuts  dans  un 
canibaty 

The  note  of  Estrangin  on  this  text  is  as  follows : 

*'  Je  pense,  comme  Pothier,  que  I'assureur  n'est  pas  tenu  si  les 
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ndgres  se  sont  tu6s  par  d^sespoir.  Valin,  Ordon.,  1681,  Ass. 
Art.  11  et  15;  et  Emerigon,  Ass.  ch.  12,  sect.  10,  sontdum^me 
avis.  N6anmoins  ils  tiennent  que  la  r6volte  des  negres  est  a  la 
charge  des  assureurs.  Emerigon  donne  pour  motif  que  ce  sont 
des  enemis  desquels  on  a  pu  privoirqu'ils  se  r^volteraient  et  que 
cet  6v6nement  ayant  lieu  en  mer,  est  a  la  charge  des  assureurs. 
On  pourrait  dire  de  m^me  que  les  assureurs  ont  su  qu'on  embar- 
quait  des  hommes  susceptibles  de  se  livrer  au  desespoir,  it  de  se 
tuer  pour  se  soustraire  aTesclavage  et  au  traitement  qu'ils  6prou- 
vent  a  bord. 

II  me  parait  que  la  r6voIte  et  le  desespoir  des  negres  tenant 
au  vice  ou  au  caractere  de  la  chose,  doivent  demeurer  a  la 
charge  de  I'assur^,  k  moins  que  les  circonstances  ne  le  fassent 
rapporter  k  quelque  6v^nement  particulier. 

''  Ainsi  Emerigon,  a  I'endroit  oit6,  et  ch.  8,  sect.  4  et  5,  rapport  e 
un  jugement  qui  dans  un  cas  de  r^volte  des  negres,  mit  r^v6ne- 
ment  a  la  charge  des  assureurs  ;  mais  il  y  avait  cette  circon- 
stance  que  I'^quipage  affaibli  par  des  maladies  contagieuses  et 
r^duit  k  peu  de  monde,  n'avait  pas  pil  se  d^fendre  contre  les  nd- 
gres,  r6v6nement  pourrait  des-lors  ^tre  impute  a  la  maladie  qui 
avait  affaibli  T^quipage,  et  qui  prise  en  mer  6tait  un  ^v6nement 
de  mer ;  mais  s'il  n'y  a  pas  de  circonstance  particuliere  qui  en 
fasse  juger  autrement,  la  revoke  ne  peut  ^tre  attribute  qu'au 
vice  de  la  chose,  ou  a  ce  que  le  capitaine  n'a  pas  fait  ce  qu'il  fal- 
lait  pour  la  pr^venir,  ce  qui,  dans  ce  dernier  cas,  attribuerait 
r^v^nement  a  son  fait  ou  a  sa  faute,  dont  I'assureur  ne  r^pond 
pas." 

Boulay  Paty,  in  commenting  on  the  text  of  Emerigon  and  the 
decree  of  the  French  Court  of  Admiralty,  thus  expresses  his 
opinion.     Assur.  ch.  xii,  sec.  10 : 

**  Si  la  traite  des  noirs  n'6tait  pas  d^fendue  par  nos  lois,  nous 
penserions  avec  Pothier,  Yalin  et  Emerigon,  que  les  assureurs 
ne  sont  pas  responsables,  lorsque  des  negres,  par  desespoir  se 
sont  donn^  la  mert.  Ce  sont  pertes  arrives  par  la  nature  ou  le 
vice  de  la  chose,  ou  quelquefois  par  la  negligence  du  maitre,  qui 
ne  peut  dtre  imput^e  a  I'assureur,  s'il  ne  s'en  est  charg^  express^- 
ment. 

Mais  nous  dirions  aussi  avec  M.  Estrangin  contre  I'avis  de 
ces  trois  auteurs,  que  la  r6volte  des  negres  a  bord  serait  6gale- 
ment  perte  arrivee  par  la  nature  ou  le  vice  de  la  chose,  ou  quel- 
quefois par  la  negligence  du  maitre.  La  r^volte,  ansi  que  la 
mort  par  d6sespoir  I'tient  aux  affections  del'ame,  et  aux  Plans' 
produits  par  le  d6sir  de  se  soustraire  a  I'esclavage.  L'une  et 
i'autre  ont  pour  motif  les  m^mes  causes,  qui  prennent  naissance 
dans  le  caractdre  de  la  chose.  (Yoyez  M.  Estrangin  sur  Po- 
thier, No.  06,  des  Assurances.) 


270  NEW  ORLEANS, 


r 


McCargo  v.  The  New  Orleans  Insurance  Company. 

Cependant  il  pourrait  y  avoir  des  circonstances  qui,  comme 
celles  de  Tespece  de  Tarr^t  du  13  Mai,  1778,  rapport^  par  Erne- 
rigon,  mettraient  la  revoke  des  negres*  a  la  charge  des  assu- 
reurs." 

Let  us  add^o  the  authority  of  these  distinguished  French  com- 
mentators, the  opinion  of  Lord  Mansfield,  the  father  of  the  law 
of  insurance  in  J'.ngland.  The  case  is  found  in  a  note  in  1 
Durnford  &  East's  iiep,  vol.  1,  p.  130.  It  was  an  action  on  a 
policy  of  insurance  op  slaves.  The  policy,  as  Lord  Mansfield 
states,  in  his  decision,  was  in  the  common  form.  But  there  was 
a  memorandum  on  the  policy,  that  "  the  assurers  are  not  to  pay 
any  loss  that  may  happen  in  boats  during  the  voyage  (mortality 
of  negroes  by  natural  death  excepted)  :  and  not  to  pay  for  mor- 
tality by  mutiny;  unless  the  same  amounts  to  ten  per  cent  to  be 
computed  upon  the  first  cost  of  the  ship,  outfit  and  cargo,  valu- 
ing negroes  so'  lost  at  £35  per  head."  The  demand  upon  the 
policy  was  the  loss  of  a  great  many  slaves  by  mutiny.  It  was 
proved  that  some  died  from  abstinence,  some  were  killed  out- 
right, or  received  wounds,  subsequently  proving  mortal,  in  the 
quelling  of  the  mutiny,  some  died  from  the  chagrin  at  their  dis- 
appointment in  the  failure  of  the  mutiny.  The  decision  of  Chief 
Justice  Mansfield  not  only  establishes  that  underwriters  are  not 
liable  for  those  slaves  who  died  by  fasting  or  despondency,  thus 
recognizing  the  doctrines  of  Pothier,  Estrangin  and  Bouly  Paty, 
etc.,  but  covers  fully  the  position  for  which  we  contend,  tnat  un- 
derwriters are  not  liable  for  losses  by  the  mutiny  or  insurrection 
of  the  slaves,  unless  by  the  positive  provisions  of  the  policy 
they,  the  underwriters,  have  taken  upon  themselves  that  risk. 
Now,  what  says  Lord  Mansfield  ?  We  quote  for  greater  cer- 
tainty, his  very  words : 

"  I  think  the  underwriters  not  answerable  for  the  loss  of  the 
'  market  or  the   price  of  it ;   that  is  a  remote  consequence,  and 
not  within  any  peril  insured  against  by  the  policy. 

"  The  question  for  the  jury  will  be,  whether  any  of  those  who 
died  by  any  other  means,  except  their  being  fired  upon,  or  in 
consequence  of  the  wounds  and  bruises  which  they  received  du- 
ring  the  struggle,  are  within  the  meaning  of  that  clause  in  the 
policy  which  insures  against  the  damage  by  mutiny. 

**  It  is  not  a  law  question.  I  know  of  no  law  on  the  subject ; 
the  jury  must  fix  the  rule,  as  the  question  arises  upon  a  matter 
of  fact.  Some  of  them  died  in  consequence  of  the  insurrection 
failing ;  those  certainly  cannot  be  within  the  policy. 

"  This  policy  is  in  the  common  form^  and  if  it  loere  not  for  the 
memorandum^  I  should  say  that  the  case  was  not  wrr^iN  the  in- 
strument. But  as  it  now  stands,  it  is  clear  that  those  who 
were  killed  by  the  firing,  or  died  in  consequence  of  their  bruises. 
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are  within  the  policy.    The  other  complicated  cases  must  be  left  * 
to  the  jury. 

**  I  shall  endeavor  to  discriminate  the  different  classes,  and 
when  the  general  rules  for  each  are  fixed,  it  will  be  easy  for  the 
jury  to  apply  the  particular  instances. 

1st.  The  first  class  certainly  comes  within  the  meaning  of 
the  policy,  of  mortality  by  mutiny  :  such  as  were  killed  in  the  af- 
fray. 

2d.  The  second  also  comes  within  -  the  same  description ; 
namely,  those  who  died  from  the  wounds  they  received  from  the 
firing  and  other  hostillites. 

3d.     Another  class  is,  I  think,  as  clearly  not  within  the  poli- 
cy.    Such  as,  being  bafiled  in  their  attempts,  in  despair  chose  a 
mode  of  death  by  fasting,  or  died  through  despondency.     That 
is  not  a  mortality  by  mutiny,  but  the  reverse  ;  for  it  is  by  failure  . 
of  mutiny. 

4th.  The  great  class  are  such  as  received  some  hurt  by  the 
mutiny,  but  not  mortal,  and  died  afterwards  of  other  causes,  as 
those  who  swallowed  water,  jumped  overboard,  etc.  This  is 
the  great  point." 

Verdict :  That  all  the  slaves  who  were  killed  in  the  mutiny  or 
died  of  their  wounds,  were  to  be  paid  for. 

That  all  those  who  died  of  their  bruises  which  they  received 
in  the  mutiny,  though  accompanied  with  other  causes,  were  to 
be  paid  for. 

That  all  who  had  swallowed  salt  water,  or  leaped  into  the 
sea,  and  hung  upon  the  sides  of  the  ship,  without  being  other- 
wise bruised,  or  died  of  chagrin,  were  not  to  be  paid  for. 

This  decision  is  positive,  that  if  the  underwriters  had  not  ex^ 
pressly  made  themselves  liable  for  the  mortality  by  mutiny,  that 
is,  for  a  loss  by  the  direct  and  immediate  consequences  of  muti- 
ny, they  would  not  have  been  bound. 

Whether  we  recur  to  the  principle  expressly  embodied  in  our 
law,  that  the  master  is  responsible  for  the  wrong,  doing  of  his 
slaves,  or  to  the  principle  of  insurance  law  respecting  the  vices 
of  the  subject  matter,  and  the  weight  of  authority  which  applies 
this  principle  to  the  mutiny  or  revolt  of  slaves,  we  are  alike 
brought  to  the  clear  conclusion  that  the  assured  must  bear  the 
loss  thus  incurred. 

We  have  thus  endeavored  to  show  that  the  deviation  is  at 
the  responsibility  of  the  plaintiff;  and  we  had  already  shown 
that  a  deviation  exempts  the  underwriters  from  further  respon- 
sibility. 

The  propriety  of  applying  the  rule  is  peculiarly  obvious  in  the 
present  case.  We  have  seen  that  the  law  is  &o  rigid  on  this  sub- 
ject, that  a  deviation  has  been  repeatedly  held  ^tal,  although 
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the  risk  was  not  thereby  increased,  but  only  changed  so  as  to 
be  no  longer  the  identical  risk.  With  how  much  greater  force 
does  the  rule  apply  to  the  present  case,  where  the  object  and 
the  consequence  of  the  deviation  was  the  carrying  the  vessel  at 
once  to  the  shores  of  a  British  province,  and  exposing  her  to  in* 
terference  of  British  power,  the  risk  against  which  the  under- 
writers undertook  to  indemnify,  in  case  the  exposure  thereto 
should  take  place  by  those  fortuitous  events,  those  perils  of  the 
seei,  and  those  alone  which  are  comprehended  in  the  policy. 

VI.  It  has  been  contended  that  the  insurrection  was  only  the 
remote,  and  that  British  interference  was  the  proximate  cause 
of  the  loss.  It  will  hereafter  be  shown  that  the  slaves  were  not 
lost  by  "  foreign  interference,"  the  risk  expressly  assumed  by  the 
underwriters ;  that,  on  the  contrary,  if  the  policj'  was  not  extin- 
guished by  the  insurrection  and  deviation,  still  the  slaves  volun- 
tarily left  the  vessel  at  Nassau,  thus  accomplishing  the  sole  ob- 
ject of  their  going  there,  and  that  the  underwriters  are  protected 
by  the  clause  that  the  company  is  not  liable  for  "  elopement." 
What  is  the  standard  by  which  to  test  the  cause  of  a  loss  ? 

The  case  of  Vallejo  v.  TVAccZer,  Cowper's  Reports,  p.  143,  was 
an  action  on  a  policy  of  insurance  upon  goods  on  board  the 
Thomas  and  Matthew,  from  London  to  Seville.  The  policy  was 
in  the  common  form,  and  contained  a  clause  to  indemnify  against 
barratry  of  the  master.  On  the  trial,  it  was  proved  that  this 
ship  was  put  up  as  a  general  ship  from  London  to  Seville,  and 
was  let  to  freight  by  one  Darwin,  who  chartered  her  to  Brown, 
the  captain.  That  it  is  the  course  of  vessels  going  on  this  voy- 
ag  to  stop  at  some  port  in  the  west  of  Cornwall,  to  take  in  pro- 
visions. That  this  ship  having  taken  her  cargo  on  board,  sailed 
from  London  to  the  Downs ;  while  she  lay  there,  all  the  other 
ships  bound  to  the  westward  bore  away ;  but  she  staid  till  the 
night  after,  and  then  sailed  to  Guernsey,  which  was  out  of  the 
course  of  the  voyage.  That  the  captain  went  there  for  his  own 
convenience,  to  take  in  brandy  and  wine  on  his  own  account :  af- 
ter which  he  intended  to  proceed  to  Cornwall.  That  the  night 
after  the  ship  quitted  Guernsey,  she  sprang  a  leak,  which  obliged 
her  to  put  into  Dartmouth. 

When  she  was  refitted  she  set  sail  again,  and  proceeded  for  Hel- 
ford,  in  Cornwall,  where  it  was  always  intended  she  should  stop 
to  take  in  provisions ;  but  on  her  way  she  received  further  dam- 
age, and,  on  her  arrival,  was  totally  incapable  of  proceeding 
on  her  voyage,  and  the  goods  were  much  damaged. 

"Lord  Mansfield. — The  question  then  is,  what  is  the  ground  of 
complaint  against  the  master  ?  He  had  agreed  to  go  on  a  voy- 
age from  London  to  Seville  ;  Darwin  trusts  he  will  set  out  im- 
mediately ;  instead  of  which  the  master  goes  on  an  iniquitous 
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scheme,  totally  distinct  from  the  purpose  of  the  voyage  to  Se- 
ville ;  that  is  a  cheat  and  a  fraud  on  Darwin,  who  thought  he 
would  set  out  directly ;  and  whether  the  loss  happened  in  the 
act  of  barratry,  that  is,  during  the  fraudulent  voyage  or  after,  is 
immaterial ;  because  the  voyage  is  equally  altered,  even  though 
there  is  no  iniquitous  intent.  But,  in  the  present  case,  there  is  a 
great  deal  of  reason  to  say,  that  the  loss  was  sustained  in  con" 
sequence  of  the  alteration  of  the  voyage.  The  moment  the  ship 
was  carried  from  its  right  course,  it  ivas  barratry;  and  here  the 
loss  was  immediately  upon  it.  Suppose  the  ship  had  been  lost 
AFTERWARDS,  whot  woutd  hovc  been  the  case  of  the  insured^  if 
not  secured  against  the  barratry  of  the  master  ?  He  would  have 
lost  his  insurance^  by  the  fraud  of  the  master ;  far  it  was  ctedr* 
ly  a  deviation,  and  the  insured  cannot  come  on  the  underwriters 
for  a  loss  in  consequence  of  a  deviation.  Therefore,  I  am  clear- 
ly of  opinion,  this  smuggling  voyage  was  barratry  in  the  mas- 
ter, 

"Willes,  Justice,  concurred. — ^The  only  doubt  I  had  in  this  case 
was,  when  the  loss  accrued ;  and  I  think  it  may  reasonably  be 
said  to  have  happened  in  consequence  of  the  smuggling  voyage; 
for  if  the  ship  had  proceeded  on  her  first  intended  course,  she 
vxmd  have  escaped  the  storm.  Though  this  was  a  deviation, 
yet  it  is  a  just  and  fair  rebutter  to  say,  that  it  was  barratry  in 
the  master,  which  is  insured  against  in  the  policy.  I  think  the 
justice  of  the  case  is  on  the  side  of  the  plaintiffs,  and,  therefore, 
that  there  ought  not  to  be  a  new  trial." 

This  case  is  quite  in  point,  and  more  particularly  for  this  rea* 
son;  barratry  of  the  master  is  a  risk  for  which  the  underwriters 
are  not  liable,  except  by  special  declaration  in  the  policy,  and 
hence  almost  all  policies  now  especially  include  that  risk.  Bar- 
ratry then,  if  not  especially  provided  for  in  the  policies,  would 
stand  on  the  same  footing  as  a  loss  from  the  vice  of  the  thing, 
le  vice  propre  de  la  chose,  for  which  the  underwriters  are, not 
bound,  unless  they  expressly  assume  it.*  Apply  then  the  lan^ 
guage  of  Lord  Mansfield,  substituting  the  word  insurrection  for 
barratry,  and  how  would  this  decision  stand  in  a  case  where  the 
underwriters  had  expressly  assumed  the  risk  of  insurrection  ? 


*  To  show  how  entirely  barratry  and  tho  yicee  of  the  thinff  stand  on  the  «amo 
footinff,  take  the  recent  Code  of  Spain,  made  in  1829,  where  Uie  two  are  found  in 
immediate  juxtaposition.  ^  No  son  de  cucnta  de  los  asepruradores  IO0  danos  que 
sobrevengan  por  alguna  de  las  causae  siguientes."  After  citing  deviation,  volunta- 
ry separation  from  convoy,  going  to  a  different  port,  the  Code  proceeds — *'  fiaraterias 
del  capitan  o  del  equipage,  no  habiendo  pacto  espreso  en  contrario-^-Mermas^  desper- 
dicios  y  p6rdida8  que  procedieren  del  vicio  propio  de  las  cosas  aseguradas,  como  no  se 
hubieren  comprendido  en  la  poliza  por  clausal  a  especial. — Codigo  dc  Commcrcio,  p« 
363,  Madrid  edition. 
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^'  Suppose  the  ship  had  been  lost  afterwards^  what  would  have 
been  the  case  of  the  insured  if  not  secured  against  the  insur- 
rection of  the  slaves  ?  He  would  have  lost  his  insurance  by  'the 
insurrection  of  the  slaves  and  altering  the  ship's  course.'  For 
it  was  clearly  a  deviation ;  and  the  insured  cannot  come  on  the 
undencriters  for  a  loss  in  consequence  of  a  deviation" 

Make  the  same  substitution  of  words  in  the  opinion  of  Justice 
Willes.  "  The  only  doubt  I  hcul  in  this  case  was,  vJien  the  loss 
accrued ;  and  I  think  it  may  be  reasonably  said  to  have  hap^ 
pened  in  consequence  of  the  'insurrection  of  the  slaves,  and 
their  carrying  the  vessel  to  Nassau' ;  for  if  the  ship  had  proceed* 
ed  on  her  first  intended  course  'to  New  Orleans,  she  would  have 
escaped  the  British  emancipation.' " 

In  Schieffelin  v.  The  New  York  Insurance  Company^  9  John- 
son, p.  26,  Kent,  C.  J.,  says :  "  Suppose  the  policy  was  against 
capture  only,  and  the  vessel  was  captured,  and  then  shipwrecked 
while  in  the  hands  of  the  captor ;  I  should  think  the  assured 
would  have  a  right  to  abandon,  and  to  maintain  that  his  right  to 
recover,  as  a  total  loss,  attached  upon  the  capture ;  and  that  the 
subsequent  casualty  was  one  with  which  he  had  no  concern." 

Now  apply  this  opinion  to  the  present  case.  Suppose  that 
here  the  underwriters  had  expressly  assured  against  insurrec- 
tion, and  had  not  made  themselves  liable  for  "  risks  of  emanci- 
pation, seizure  or  detention  of  foreign  powers,"  and  suppose  the 
slaves  having  risen  and  taken  possession  of  the  vessel,  as  they 
did,  and  carried  her  to  Nassau,  were  there  all  seized  by  the' 
British  government ;  what  would  be  the  position  of  the  as- 
sured upon  such  a  policy,  and  under  such  facts  ?  Why,  in  the 
language  of  Kent,  the  assured  would  have  a  right  to  abandon, 
and  to  maintain  that  his  right  to  recover,  sts  for  a  total  loss,  at- 
tached upon  the  insurrection  and  the  seizure  of  the  vessel  by 
the  slaves ;  and  that  the  subsequent  casualty  was  one  with 
which  he  had  no  concern.  Now  here  the  parties  occupy  exact- 
ly the  reverse  of  the  position  in  the  supposed  case.  The  muti- 
ny here  is  at  the  risk  of  the  assured ;  the  foreign  seizure  at  the 
risk  of  the  underwriters ;  but  the  mere  change  of  position  does 
not  change  the  law.  The  same  rule  must  apply  to  both.  There 
cannot  be  one  rule  for  underwriters,  and  another  rule,  in  the 
same  supposed  case,  for  owners. 

Again  in  McOowan  v.  The  New  England  Insurance  Company^ 
the  vessel  was  seized  and  detained  by  a  foreign  power,  and  sub- 
sequently restored ;  but,  when  restored,  it  was  found,  from  her 
long  exposure  to  the  weather  in  a  hot  climate,  in  an  open  road- 
stead, that  her  hull,  sails  and  rigging  were  so  much  injured,  that 
she  could  not,  without  very  great  repairs,  be  enabled  to  perform 
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the  voyage,  and  that  the  repairs  would  cost  more  than  the  ves- 
sel was  worth.  Under  the  circumstances,  the  master  refused  to 
receive  her  back  without  indemnity  by  the  foreign  power,  and 
abandoned  her ;  and  his  owners,  as  soon  as  they  received  the 
information,  abandoned  her  to  the  underwriters.  Now,  the 
policy  covered  the  capture  and  seizure,  but  did  not  cover  a  des- 
truction by  the  effect  of  the  climate. 

The  question,  among  others,  on  which  the  liability  of  the  un- 
derwriters turned,  was  to  what  cause  was  the  loss  legally  attri- 
butable ?  whether  to  the  seizure,  or  to  the  effects  of  the  climate. 
The  plaintiffs  contended  that  the  seizure  was  the  cause,  and 
that  it  was  the  immediate  cause,  though  not  the  active  agent  in 
the  destruction.  Story  thus  disqposes  of  the  question  (Story's 
Rep.  vol.  1,  p.  164): 

'^The^first  question  which  arises  in  the  present  case,  is,  whe- 
ther there  has  been  a  total  loss  in  the  sense  of  the  law  of  insur- 
ance ?  It  is  clear  there  has  been  no  loss  by  the  perils  of  the 
seas,  but  there  has  been  a  restraint  and  detainment  of  the  gov- 
ernment, within  the  words  of  the  policy.  Has  there  been  a  to- 
tal loss  by  reason  of  that  restraint  and  detainment  ?  I  think 
there  has  been.  The  argument  is,  that  the  injury  to  the  vessel, 
by  the  long  delay  and  exposure  to  the  climate,  was  the  imme- 
diate cause  of  the  loss,  and  the  seizure  and  detainment  the  re- 
mote cause  only  ;  and  that,  therefore,  the  rule  applies — causa 
proxima,  non  remota,  spectatur ;  and  the  underwriters  are  not 
liable  for  injury  by  mere  wear  and  tear,  or  by  delays  in  the  voy- 
age, or  by  worms,  or  by  exposure  to  the  climate.  But  it  appears 
to  me  that  this  is  not  a  correct  exposition  of  the  rule.  All  the 
consequences  naturally  flowing  from  the  peril  insured  against, 
or  incident  thereto,  are  properly  attributable  to  the  peril  itself. 
If  there  be  a  capture,  and  before  the  vessel  is  delivered  from 
that  peril,  she  is  afterwards  lost  by  fire,  or  accident,  or  negli- 
gence of  the  captors,  I  take  it  to  be  clear,  that  the  whole  loss  is 
properly  attributable  to  the  capture.  It  would  be  an  over  re*- 
finement  and  metaphysical  subtlety  to  hold  otherwise ;  and 
would  shake  the  confidence  of  the  commercial  world  in  the 
supposed  indemnity  held  out  by  policies  against  the  commoQ 
perils." 

So  in  Potter  v.  Ocean  Insurance  Company y  3  Sumner,  41, 
Judge  Story  remarks  : 

''In  relation  to  the  next  point  of  objection,  as  to  the  payment 
for  the  loss  of  the  boat,  it  seems  to  me  to  be  disposed  of  by  the 
verdict  of  the  jury.  They  have  found  that  it  was  a  direct  con- 
sequence attributable  to  the  preceding  storm ;  so  that  the  prin- 
ciple, in  cstse  of  loss,  that,  causa  proxima,  Hon  remota,  spectatur, 
is  not  at  all  interfered  with.    If  the  bark  has  become  wholly  uu« 
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manageable  and  innavigable  from  the  immediate  effects  of  the 
storm,  I  do  not  well  see  how  the  direct  result  from  unmanagea* 
bleness  and  innavigability,  are  to  be  treated  otherwise  than  as 
a  part  of  the  loss.  The  storm  is  still  the  causa  proxima.  In 
causes  of  this  sort  it  will  not  do  to  refine  too  much  upon  meta- 
physical subtleties.  If  a  vessel  is  insured  against  fire  only,  and 
is  burnt  to  the  water's  edge,  and  then  fills  with  water  and  sinks, 
it  would  be  difficult  in  common  sense  to  attribute  the  loss  to  any 
other  proximate  cause  than  the  fire,  and  yet  the  water  was  the 
principal  cause  of  the  submersion.  If  a  vessel  be  insured 
against  barratry  of  the  master  and  crew,  and  they  fraudulently 
bore  holes  in  her  bottx>m,  and  thereby  she  sinks,  in  one  sense  she 
sinks  from  the  flowing  ia  of  the  water  ;  but,  in  a  just  sense,  the 
proximate  cause  is  the  barratrous  boring  of  the  holes  in  her  bot- 
tom." 

In  the  case  of  HaJin  v.  Corbettf  2  Bingham,  p.  205,  the  insur- 
ance was  on  goods  in  a  ship,  tvan'arUed  by  the  assured  free  from 
capture  and  seizure.  The  ship  was  stran^d  on  a  shoal  within  a 
few  miles  of  the  port  of  destination,  disabled  from  proceeding, 
and  lost ;  but  while  she  lay  in  the  sand,  she  was  seized  by  the 
commander  of  the  place  at  which  she  wcls  stranded,  and  the 
goods  were  confiscated  by  him.  This  was  held  a  loss  by  the 
perils  of  the  seas.     Park,  Justice,  thus  treats  the  case : 

"  I  thought  at  first  that  the  plaintiff  could  not  recover,  but  I 
am  now  convinced  of  the  contrary,  and  the  confusion  has  been 
occasioned  by  the  way  in  which  the  case  is  stated.   But,  in  fact, 
the  vessel  and  cargo  were  wrecked,  and  a  total  loss  incurred  be- 
fore the  enemy  interfered.    Not  a  twentieth  part  of  the  cargo 
remained  undamaged,  and  there  were  no  means  of  carrying  it 
on*     Supposing  the  goods  had  been  sunk,  the  assured  would 
have  been  entitled  to  recover  for  a  total  loss ;  and  if  they  had 
afterwards  been  fished  up  by  the  enemy,  would  that  have  made 
any  difference  ?     Assuredly  not.     In  Bondrell  v.  Hentiggf  1  Holt, 
N,  p.  C.  149,  an  action  on  a  policy  of  insurance  on  goods,  the 
vessel  was  wrecked,  and  part  of  the  goods  were  lost  and  part 
were  got  on  shore,  but  whilst  on  shore  they  were  destroyed  and 
plundered  by  the  inhabitants  of  the  coast,  so  that  no  portion  of 
them  came  again  into  the  possession  of  the  assured ;  it  was 
holden,  that  this  was  a  loss  by  the  perils  of  the  sea,  and  that  no 
abandonment  was  necessary.    If  we  change  *  enemy'  for  *  inha- 
bitants,' that  case  is  not  unlike  the  present,  in  which  our  judg- 
ment must  be  for  the  plaintiff." 

The  court  will  have  no  difficulty,  if  the  above  decisions  are 
entitled  to  any  weight,  in  coming  to  the  conclusion,that  the  voy- 
age Was  gone,  and  all  recourse  under  the  policy  lost,  when  the 
slaves  took  possession  of  the  vessel,  and  changed  her  destinar 
tion, 
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It  has  been  well  observed  by  Judge  Story,  **  that  if  there  be 
any  commercial  contract, which  more  than  any  other  requires  the 
application  of  sound  common  sense  and  practical  reasoning  in 
the  exposition  of  it,  and  in  the  uniformity  of  the  application  of 
rules  to  it,  it  is  certainly  a  policy  of  insurance ;  for  it  deals  with 
the  business  and  interest  of  commoa  men,  who  are  unused  to 
deal  with  abstractions  and  refined  distinctions/'  Let  us  take 
then  a  practical  view  of  this  case,  and  ask  whether  these  un- 
derwriters, by  any  clause  or  expression  contained  in  their  con- 
tract, can  be  considered  as  agreeing  that  they  should  be  liable, 
if  this  vessel  should  by  an  insurrection  of  the  negroes  them- 
selves, thus  crowded  in  this  unreasonable  number  in  a  vessel  of 
such  a  size  and  unrestrained  by  suitable  precautions  and  disci- 
pline, be  wrested  from  the  control  of  the  captain  and  crew,  and 
carried  into  a  British  province?  Did  they  contemplate  any 
other  exposure  to  foreign  interference  than  such  as  should  result 
from  the  vessel  being  captured  on  the  high  seas,  or  driven  by  the 
violence  of  the  winds  and  waves  or  other  external  force  upon 
the  shores  of  a  country  hostile  to  the  institution  of  slavery  ? 
But  one  reply  can  be  made  to  this  enquiry. 

YII.  The  plaintiff  has  attempted  to  class  this  loss  as  a  loss  by 
piracy — ^the  slaves,  says  he,  were  pirates.  It  might  suffice  to 
say,  that  piracy  implies  the  animus  furandi,  and  that  these 
slaves  were  instigated,  not  by  the  thirst  for  plunder,  but  by 
the  mere  desire  of  liberty.  But  these  disquisitions  are  of  little 
moment.  The  question  is,  what  piracy  the  policy  contempla- 
ted, and  what  loss  did  it  intend  to  cover?  The  natural  answer 
is— external  attack  and  the  carrying  off  of  the  slaves  by  pirates, 
not  the  case  of  the  subject  matter  of  the  insurance  itself  assu- 
ming a  piratical  character. 

Vni.  If,  however,  the  court  shall  be  of  opinion  that  no  one  of 
the  grounds  of  defence  hitherto  assumed  is  tenable,  and  that 
the  slaves  were  not  lost  to  the  assured  on  their  arrival  at  Nas- 
sau, but  were  still  covered  by  the  policy,  it  becomes  necessary 
to  enquire  into  the  occurrences  at  Nassau,  and  to  examine  the 
question,  whether  the  loss  of  the  slaves  is  to  be  attributed  to 
the  "  foreign  interference,"  for  which  the  defendants  would  be 
liable  under  the  policy,  or  to  the  *•  elopement"  of  the  slaves, 
which  cause  of  loas  was  expressly  assumed  by  the  plaintiff. 

Without  going  into  a  detailed  examination  of  the  testimony, 
we  take  it  to  be  incontrovertible  that,  from  the  moment  the 
vessel's  head'was turned  towards  Nassau  instead  of  NewOrleans, 
till  her  arrival  at  Nassau,  she  was  under  the  undisputed  con- 
trol of  the  blacks.  This  fact  results  from  the  testimony  of  the 
plaintiff's  witnesses,  and  is  not  understood  to  be  denied  by  coun- 
sel ;  but  it  was  seriously  contended  in  argumc^nt,  that  the  muti- 
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ny  had  ceased^  prior  to  the  vessel's  having  any  communication 
with  any  persons  at  Nassau.    If  by  the  word  ceased,  it  is  meant 
that  there  was  no  longer  any  contest  between  the  whites  and 
blacks,  and  that  all  was  quiet  on  board,  the  fact  is  unquestiona- 
ble.    The  mutiny  had  ceased,  because  it  had  been  completely 
successful,  because  the  wiiites  had  ceased  to  struggle  against 
the  revolt  of  the  blacks,  and  had  become  the  captives  of  the 
blacks,  so  much  so,  that  by  their  own  confession,  they  considered 
their  lives  as  completely  at  the  mercy  of  the  blacks,  and  to  use 
their  own  language,  "  had  abandoned  all  hope  of  ever  setting 
foot  on  shore."    But  if  by  the  expression  that  the  mutiny  had 
ceased,  plaintiff  intends  that  it  had  been  queUed,  and  that  the 
whites  had  succeeded  in  recovering  control  over  the  negroes, 
and  reducing  them  to  subjection  before  a  British  guard  had  been 
sent  on  board,  the  position  is  borne  down  by  the  weight  of  the 
entire  testimony  of  the  witnesses  on  both  sides,  and  this  too  in 
a  manner  so  conclusive,  that  we  should  scarcely  deem  it  neces- 
sary to  notice  the  point,  had  it  not  been  strenuously  urged  by 
the  very  respectable   counsel  who   appear  for    the   plaintin. 
Leaving  out  of  view  the  concurrent  testimony  of  all  defend- 
ants' witnesses,  let  us  see  what  is  the  state  of  the  case,  accord- 
ing to  the  evidence  produced  by  the  plaintiff.  After  the  pilot  had 
got  the  vessel  into  the  harbor,  Gifford  says :  ''As  the  pilot  was 
bringing  the  vessel  to  in  the  harbor,  the  quarantine  officer  came 
alongside  in  his  boat.    Deponent  jumped  into  his  boat,  and  told 
him  the  cause  of  our  coming  in  there,  and  asked  him  to  put  de- 
ponent on  shore,  and  to  watch  the  vessel,  and  to  let  them  have 
no  communication  with  the  shore  till  he  returned.     He  then  ac- 
companied  deponent  to  the  American  Consul.     The  officer 
watched  the  vessel,  and  deponent  and  the  Consul  went  to  see  the 
Governor  of  Nassau,  and  saw  him  at  his  house,  and  stated  the  case 
to  him.  The  Consul  then  asked  protection  to  guard  the  vessel  till 
something  could  be  done.  The  Consul  asked  him,  if  he  would  send 
some  soldiers  on  board  Xo  guard  the  vessel,  cargo  and  passen- 
gers, and  crew,  till  something  could  be  done,  which  was  done." 

It  was  only  after  the  British  guard  came  on  board  that  any 
semblance  of  control  over  the  blacks  was  resumed.  Gifford 
goes  on  to  say,  that  "  the  officer  in  command  was  Capt.  M ins. 
These  soldiers,  when  they  came  on  board,  put  the  men  forward 
and  the  women  aft.  They  then  tied  Ben  Blacksmith,  Madison 
Washington,  D.  Huffin  and  Elijah  Morris,  and  confined  them  in 
the  long  boat  on  deck,  where  they  were  kept  till  the  slaves  wei*e 
liberated." 

How  happened  it,  if  the  mutiny  was  quelled,  and  the  slaves 
recovered  prior  to  the  appearance  of  a  British  force  on  board, 
that  the  leaders  of  the  mutiny  were  left  at  liberty,  and  that  the 
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first  step  towards  getting  control  of  the  ship,  viz*,  the  confining 
of  the  chiefs  of  the  insurgents,  was  taken  by  the  British  sold- 
iers sent  on  board  at  the  Consul's  request  ? 

But  see  the  testimony  of  this  witness  for  the  plaintiff*,  "  that 
on  the  day  they  arrived  at  Nassau,  Captain  Woodside  came  on 
board  with  the  American  Consul.  He  offered  to  assist  in  taking 
charge  of  the  vessel^  and  to  help  to  master  the  slaves."  "  it 
was  intended,  whenever  the  nineteen  slaves  should  be  taken  out  of 
the  brigj  that  witness  and  the  aid  he  was  to  receive,  should  take 
possession  of  the  brig  and  remaining  slaves,  and  bring  them  to 
Indian  Key,  for  which  purpose  their  force  would  have  been  suffir 
dent.** 

Again,  the  same  witness  says :  ''  The  negroes  had  no  arms  at 
Nassau,  (they  had  been  thrown  overboard,)  and  might  hav^  been 
easily  overcome"  etc.  So  they  were  not  overcome,  but  might 
have  been. 

The  testimony  of  Captain  Ensor,  Stevens,  the  second  mate, 
and  Lieut.  Mends,  who  was  the  officer  first  sent  on  board  with 
the  guards  corroborates  the  evidence  of  Gifibrd  on  this  point. 

Assuming,  then,  as  a  fact,  that  on  the  arrival  of  the  vessel  at 
Nassau,  the  blacks  on  board  were  fugitive  slaves,  who  had  suc- 
ceeded in  overpowering  their  masters,  and  in  escaping  into  the 
jurisdiction  of  a  foreign  power,  by  whose  laws  slaverv  is  not 
tolerated,  we  will  next  examine  what  was  the  efiTect  of  this  state 
of  things  by  the  law  of  nations,  and  what  were  the  obligations 
which  either  the  law  of  nations  or  the  comitv  of  nations  impo- 
sed on  the  British  authorities,  and  whether  the  slaves  acquired 
their  freedom  in  Nassau  by  reason  of  *'  the  foreign  interference," 
the  risk  assumed  by  the  underwriters,  or  by  the  force  and  efiect 
of  the  law  of  nature  and  of  nations  on  the  relations  of  the  par- 
ties, against  which  no  insurance  was  or  could  be  legally  made. 

Slavery  is  against  the  law  of  nature ;  and  although  sanction- 
ed by  the  law  of  nations,  it  is  so  sanctioned  as  a  local  or  muni- 
cipal institution,  of  binding  force  within  the  limits  of  the  na- 
tion that  chooses  to  establish  it,  and  on  the  vessels  of  such  na- 
tion on  the  high  seas,  but  as  having  no  force  or  binding  efiect 
beyond  the  jurisdiction  of  such  nation. 

The  position,  that  slavery  is  a  contravention  of  the  law  of 
nature,  is  established  by  the  concurrent  authority  of  writers  on 
national  law,  and  of  adjudications  of  courts  of  justice,  from  the 
era  of  Justinian  to  the  present  day. 

What  is  the  very  definition  of  slavery,  as  given  in  the  Insti- 
tutes, Lib.  1.  Tit.  3,  sec.  2  ? 

^'Servitus  autem  est  constitutio  juris  gentimUf  qua  quis  do- 
minio  alieno  contra  naturam  subjicitur." 

See  also  Burlamaqui,  vol.  2,  p.  297,  302-3-4.    Pufiendorfff 
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book  3,  chap.  2,  sec.  5.  Story's  Conflict  of  Laws,  sec.  96  ;  and 
the  cases  of  Lunsford  v.  Coquillon,  2  Mart.  N.  S.  401  ;  Marie 
Louise  V.  Maroty  9  La.  473.  The  Antelope^  10  Wheaton,  120. 
Commonwealth  v.  Aves^  18  Pickering,  193.  Forbes  v.  Cochrane^ 
2  Barnewell  and  Cresswell,  448.  The  slave  Grace^  2  Haggard's 
Adm.  Rep.  94. 

This  view  of  the  principles  of  the  law  of  nations  in  respect  to 
the  institution  of  slavery  is  supported  by  an  implication  of  the 
strongest  character,  derived  from  the  Constitution  of  the  United 
States.  These  States  being  about  to  be  united  in  one  great 
confederacy  for  the  common  interest  of  all,  provisions  were 
made  for  drawing  the  ties  which  bound  them  together  more 
closely  than  those  which  unite  independent  states  under  the  law 
of  nations.  1  he  second  section  of  the  fourth  article  of  the 
Constitution  contains  three  distinct  clauses,  each  intended  to 
promote  this  object.  The  first  provides  thnt  the  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  States.  This  clause  was  necessary ; 
without  it,  under  the  law  of  nations,  each  State  might  have  re- 
fused such  privileges  to  the  citizens  of  other  States.  By  the 
second  clause,  the  extradition  of  fugitives  was  rendered  imper- 
ative on  each  State  when  demanded  by  a  sister  State.  This 
clause  was  necessary :  without  it,  under  the  law  of  nations, 
each  State  might  have  refused  extradition.  By  the  third  clause, 
the  emancipation  of  fugitive  slaves  is  forbidden,  and  their  res- 
toration to  their  owners  required.  This  clause  was  also  neces- 
sary :  without  it,  under  the  law  of  nations,  each  State  might 
have  declared  such  fugitive  slaves  to  be  free,  and  have  forbid- 
den their  restitution  to  their  former  owners.  When  we  examine 
the  language  of  the  constitution,  the  juxta  position  of  this 
clause  to  the  two  preceeding  ones,  the  three  clauses  forming  to- 
gether a  distinct  section  of  the  constitution,  the  implication  is 
irresistible,  that  the  eminent  statesmen  who  represented  South- 
ern interests  and  Southern  institutions  in  the  convention  that 
framed  that  instrument,  were  convinced  that  by  national  law 
the  fugitives  fVom  slavery  in  the  Southern  States  would  acquire 
freedom  by  escaping  into  the  Northern  States,  and  that  a  provi- 
sion, in  the  nature  of  a  treaty  stipulation  to  the  contrary,  was 
indispensable  to  the  protection  of  Southern  rights.  Indeed  the 
principles  for  which  we  contend  in  this  branch  of  the  argu- 
ment are  fully  and  freely  admitted  to  be  correct  by  our  own  gov- 
ernment, in  its  diplomatic  correspondence  on  this  subject.  Mr. 
Webster,  in  his  letter  to  Lord  Ashburton,  on  the  1st  August, 
1842,  says  explicitly:  **  If  slaves,  the  properly  of  citizens  of  the 
United  States,  escape  into  the  British  territories,  it  is  not  expect" 
ed  that  they  will  be  restored.     In  that  case,  the  territorial  juris' 
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diction  of  England  wUl  have  become  exclusive  over  theniy  and 
must  decide  their  condition."  It  is  true  that  he  goes  on  to  say, 
**  but  slaves  on  board  of  American  vessels  lying  in  British  wa- 
ters, are  not  within  the  exclusive  jurisdiction  of  England,  or 
under  the  exclusive  operation  of  English  law,  and  this  forms 
the  broad  distinction  between  the  cases/'  We  shall  examine 
hereafter  the  force  of  the  exception  here  laid  down,  and  con- 
tinue our  quotation  of  the  paragraph.  **  If  persons  guilty  of 
crimes  in  the  United  States,  seek  an  asylum  in  the  British  do- 
minions, they  will  not  be  demanded  until  provision  for  such  ca- 
ses be  made  by  treaty;  because  the  giving  up  of  criminal  fugi- 
tives from  justice^  is  agreed  and  understood  to  be  a  matter  in 
which  every  nation  regulates  its  conduct  according  to  its  own 
discretion.    It  is  no  breach  of  comity  to  refuse  such  surrender/* 

This  letter  of  Mr.  Webster  was  the  last  of  a  long  series  of 
official  communications  from  this  government  to  that  of  Great 
Britain,  growing  out  of  certain  outrages  committed  by  the  latter 
on  our  commerce.  In  the  cases  of  the  Hermosa,  the  Comet,  the 
Encomium  and  the  Enterprise,  American  vessels,  sailing  under 
the  American  flag,  from  one  American  port  to  another,  on  law- 
ful voyages,  had  been  driven  by  stress  of  weather  to  take  re- 
fuge in  a  British  port,  and  British  authorities  had  asserted  and 
acted  under  the  monstrous  pretension  that  they  were  entitled  to 
enter  such  vessels,  to  examine  into  the  nature  and  character  of 
the  cargo,  to  investigate  the  personal  relations  of  those  on  board, 
and  by  active  interference  to  set  free  slaves,  the  property  of 
American  citizens,  thus  thrown  by  unavoidable  necessity  into 
their  power.  Such  pretensions  were  met  by  a  universal  burst 
of  in(Ugnation  from  those  whose  rights  were  so  lawlessly  inva^ 
ded,  and,  if  persisted  in,  would  have  unquestionably  aflbrded 
the  justest  cause  of  war  to  this  nation.  In  a  series  of  letters 
from  American  Secretaries  of  State  and  American  Ministers  at 
the  Court  of  St.  James,  the  absurdity  of  these  pretensions,  the 
utter  absence  of  all  basis  for  them  in  the  law  of  nations,  were 
demonstrated  with  signal  ability.  In  Mr.  Forsyth's  letter  of  in- 
structions to  Mr.  Stevenson,  under  date  of  27th  March,  1837, 
and  in  Mr.  Stevenson's  letter,  embodying  these  instructions, 
and  addressed  to  Lord  Palmerston,  on  the  12th  May,  1837,  the 
doctrines  asserted  by  the  American  government  are  enforced 
by  a  weight  of  argument  and  cogency  of  reasoning,  perfectly 
irresistible. 

But  admitting,  as  we  do,  to  their  fullest  extent  these  doc- 
trines, we  deny  their  application  to  the  case  of  the  Creole,  and  it 
is  impossible  not  to  perceive  the  marked  distinction  between 
this  case  and  Uiat  of  the  other  vessels.  Indeed  the  very  reason- 
ing employed  by  the  American  diplomatists  in  their  correspond- 
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ence  relative  to  the  Hermosa,  Comet,  etc.  when  applied  to  the 
case  of  the  Creole,  leads  to  exactly  the  opposite  result  The 
Creole  reached  the  port  of  Nassau^  a  port  of  a  power  by  whose 
laws  slavery  is  not  tolerated,  in  the  possession  of  black  persons, 
msfcsters  of  their  own  movements,  under  no  physical  control, 
who  hfiui  succeeded  by  force  of  arms  in  overpowering  their  own- 
ers, and  were  seeking  a  refuge  from  slavery.  All  the  other  ca- 
ses were  those  of  American  citizens,  with  their  slaves  under 
their  control,  and  in  their  peaceable  possession,  in  American 
ships,  driven  by  stress  of  weather  to  seek  hospitality  in  British 
waters.  In  the  case  of  the  Creole,  the  blacks  brought  the 
whites  captive  into  Nassau,  on  board  of  a  vessel  captured  in  a 
successful  revolt.  In  all  the  other  cases,  the  whites  brought 
submissive  slaves  into  Nassau  on  their  own  vessels.  What  waa 
the  complaint  made  by  tiiis  government,  as  regards  these  latter 
cases  ?  It  said  to  Great  Britain :  you  have  no  right  to  enter 
those  vessels,  and  to  examine  into  the  relations  of  the  persons  on 
board.  You  are  bound  to  leave  them  as  you  find  them  ;  to 
afibrd  the  hospitality  of  your  ports  to  those  who  enter  in  time  of 
peace ;  and  you  are  not  permitted  to  interfere  and  to  set  the 
blacks  at  liberty ;  they  are  our  property :  leave  them  untouched. 
See  the  letters  of  Mr.  Forsyth  and  Mr.  Stevenson,  above  refer- 
red to. 

But  we  are  asked  in  accents  of  indignation,  can  it  b^  pretend- 
ed that  the  situation  of  the  blacks  who  reached  Nassau  in  the 
Creole,  after  committing  the  most  atrocious  crimes,  is  better 
and  more  advantageous  than  that  of  those  who  rearched  there 
in  due  and  proper  submission  to  their  ownei;;3  ?  Can  crime  con- 
fer immunities  and  privileges  ?  To  this  we  answer,  that  the 
freedom  of  those  who  reached  Nassau  in  the  Creole  was  acquired, 
not  by  reason,  but  in  spite  of  the  commission  of  the  crimes. 
The  freedom  was  acquired  by  their  escape  from  slavery  into  a 
free  country.  The  means  of  escape  cannot  afiect  the  conse- 
quences resulting  from  it.  If  a  slave  eludes  the  vigilance  of  his 
owner  and  escapes  into  a  free  country,  he  becomes  free.  If, 
whilst  effecting  nis  escape,  he  is  discovered  and  impeded  in  his 
flighty  and  overcome  the  impediment  by  violence,  the  result  is 
the  same.  In  neither  case  can  he  be  reclaimed.  If  that  Tii>- 
lenoe  proceeds  to  the  extreme  of  murdering  his  master^  the 
crime  is  one  for  which  he  may  be  demanded  from  the  nation 
into  whose  dominion  he  escapes.  If  their  be  a  treaty  stipulation, 
his  extradition  may  be  required  as  a  right ;  if  not,  it  may  be 
asked  as  a  favor ;  but,  in  the  language  of  Mr  Webster,  may  be 
refused  without  a  breach  of  comity.  Such  treaty  stipulations 
now  exist  between  this  country  and  Great  Britain ;  but,  at  the 
date  of  the  entry  of  the  Creole  into  the  harbor  of  Nassau,  they 
did  not  exist. 
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View  this  matter  as  we  may,  it  at  last  resolves  itself  into 
this  simple  question :  does  the  law  of  nations  make  it  the  daty 
of  Great  Britain  to  refuse  a  refuge  in  her  dominions  to  fugitives 
fVom  this  country,  whether  black  or  white,  free  or  slaves  ?  It 
would  require  great  hardihood  to  maintain  the  affirmative  as  to 
whites ;  but  the  color  of  the  fugitive  can  make  no  possible  dif- 
ference. It  will  scarcely  be  pretended  that  the  presumption  of 
our  municipal  law  that  blacks  are  slaves,  is  to  be  made  a  rule 
of  the  law  of  nations ;  and,  if  not,  in  what  manner  are  the  British 
authorities  to  determine  between  the  blacks  and  whites  reach- 
ing their  ports  on  the  same  vessel,  the  former  asserting  their 
liberty,  and  the  latter  denying  the  fact,  and  claiming  the  blacks 
as  slaves  7  It  is  obvious  that  the  only  criterion  by  which  they 
can  properly  be  governed,  is  that  which  is  insisted  on  by  the 
American  Government,  viz  :  not  to  inquire  into  the  relations  of 
the  parties  as  thoy  previously  existed ;  if  the  blacks  reach  there- 
under the  control  of  the  whites,  and  as  their  slaves,  so  to  consi- 
der them ;  but  if  the  blacks  reach  there  uncontrolled  by  any 
master,  and  apparently  released  from  any  restraint  on  the  part 
of  the  whites,  to  consider  them  as  free. 

These  being  the  principles  on  which,  by  the  law  of  nations. 
Great  Britain  has  the  right  to  regulate  her  conduct  towards  fu« 
gitives  from  this  country,  let  us  inquire  into  the  occurences  at 
Nassau*  It  is  not  our  intention  to  enter  into  a  minute  exami- 
nation of  the  contradictory  statements  of  witnesses,  many  of 
whom  labor  under  an  evident  bias,  but  to  show  by  the  official 
correspondence,  that  the  action  of  the  British  authorities  afford- 
ed no  ground  for  any  just  complaint ;  that  the  only  interference 
on  their  part  was  that  which  was  solicited  by  the  representative 
of  our  government,  and  that  the  acquisition  of  liberty  by  the 
slaves,  and  consequent  loss  to  the  owners,  resulted  not  from 
^  interference  by  the  British  authorities,"  but  from  their  escape 
from  their  masters,  and  the  operation  of  the  law  of  nations,  act- 
ing on  the  relations  of  the  parties. 

It  is  admitted  by  all,  even  by  the  plaintiff's  witnesses,  that 
none  of  the  authorities  at  Nassau  interfered  in  the  slightest  de- 
gree with  the  persons  on  board  of  the  Creole,  till  a  request  to 
that  effect  was  made  by  the  American  Consul.  See  the  official 
correspondence,  ante  p.  234 — 9  . 

This  correspondence  has  been  made  the  subject  of  a  great 
deal  ^f  comment,  and  the  third  clause  of  the  decision  of  the 
Grovemor  and  Council  as  to  the  course  they  would  pursue,  has 
been  denounced  as  an  active  interference  to  set  at  liberty  per- 
sons who  reached  their  jurisdiction  in  the  condition  of  slaves. 
But  it  would  be  difficult  for  any  person  whose  interests  are  not 
involved  in  this  controversy,  to  misunderstand  what  occurred, 
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or  to  find  in  it  cause  of  complaint,  when  the  facts  are  borne  in 
mind. 

The  blacks  arrived  undel*  no  restraint.  Nothing,  except  an 
interference  of  some  external  force  could  prevent  their  imme- 
diate  landing.  In  this  emergency  the  Consul  visits  the  Grovernor. 
He  knew,  as  he  states  himself,  that  any  request  to  the  Gover- 
nor to  use  force  to  prevent  the  blacks  from  coming  on  shore,  or 
to  aid  the  whites  in  regaining  mastery  over  them,  would  be  to 
request  the  Governor  to  violate  the  law  of  nations,  and  the  laws 
of  his  own  country.  He  accordingly  makes  no  such  request ; 
but  confines  his  demand  to  the  detaining  of  the  slaves  until  an 
investigation  can  be  had.  Now  the  Governor  might  have  refused 
this  request  in  totOj  and  the  whole  matter  would  have  been 
ended  by  the  tranquil  landing  of  the  blacks.  Their  liberty 
would  thus  have  been  secured  according  to  any  possible  view  of 
the  law  on  this  subject,  and  without  a  pretext  for  asserting  an 
interference  by  the  British  government.  The  Governor  was, 
however,  willing  to  do  what  the  Consul  requested,  so  far  as  he 
could  without  a  violation  of  his  duty,  without  disobedience  to 
the  laws  of  his  country.  He  accordingly  says  to  the  Consul, 
that,  ^  for  the  fulfilment  of  the  object  of  your  letter*'  a  guard  has 
been  sent  on  board.  But  to  avoid  all  possible  misunderstanding, 
he  again  says  to  him  in  writing  how  far  he  can  go.  He  declares 
first,  that  the  courts  of  law  there  had  no  jurisdiction.  This  cer- 
tainly was  no  interference.  The  Governor  and  Council  may 
have  been  mistaken  in  this  opinion,  as  plaintiff*  contends  that 
they  were.  If  so,  it  only  evinces  more  thoroughly  their  soli- 
citude to  avoid  all  action  in  the  matter,  and  surely  does  not 
amount  to  an  emancipation  of  the  slaves,  against  which  we  in- 
sured. The  second  point  is,  although,  by  the  law  of  nations, 
we  are  not  bound  to  interfere  in  the  question  of  the  guilt  of 
th^se  blacks,  nor  to  deliver  them  up,  yet,  at  your  request,  and 
in  the  absence  of  instructions  from  our  government,  we  will 
so  far  interfere  as  to  send  a  guard  on  board  to  prevent  the 
landing  of  any  of  the  blacks  until  an  investigation  is  had^  and 
we  will  then  confine  the  guilty,  so  as  to  prevent  their  escape, 
until  we  shall  be  instructed  by  our  government  whether  it 
chooses  to  give  ^them  up,  because,  on  this  point,  our  govern- 
ment is  at  perfect  liberty  to  say  yes  or  no,  without  infringing 
even  the  comity  of  nations.  The  third  point  is,  if  you  use 
our  guard  as  you  request,  only  until  an  investigation  is  madCf 
then  the  blacl^  must  be  released  from  further  restraint ;  that 
is  to  say,  you  are  not  to  obtain  the  use  of  our  forces  under  pre- 
text of  conducting  an  investigation,  but  with  the  real  view  of 
keeping  the  blacks  on  board  until  you  can  collect  strength  to 
master  them ;  because,  if  our  forces  are  to  be  used  in  the  far- 
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therance  of  such  object,  we  should  be  violating  the  laws  of  our 
own  land. 

We  find  that  things  were  conducted  in  accordance  with  this 
understanding,  fully  acquiesced  in  by  the  American  Consul ;  for 
he  utters  not  a  syllable  of  dissent  from  that  time  till  Friday, 
the  Y2thj  when  he  complains,  in  a  note  to  the  Governor,  that 
parties  from  the  shore  were  about  to  board  the  Creole  by  force, 
to  which  the  Governor  answers,  that,  if  such  attempt  be  made, 
he  shall  be  quite  ready  to  use  every  authorised  means  to  prevent 
it.  His  next  communication  is  on  the  14th,  in  which  he 
complains  that  all  the  slaves  on  board  the  brig  were  liberated 
and  put  on  shore  by  the  Attorney-General,  and  those  accom- 
panying him. 

We  shall  not  detain  the  court  by  entering  into  a  minute  ex- 
amination of  the  remaining  evidence,  showing  the  circum- 
stances under  which  the  blacks  went  on  shore.  The  evidence 
of  the  witnesses  on  the  two  sides  is  quite  contradictory.  That 
of  the  plaintiff  could  easily  be  shown  to  abound  in  contradic- 
tions and  exaggerations.  The  court  will  notice  that  the  fourth 
decision  made  by  the  Governor  and  Council,  on  the  0th  Novem- 
ber, was  *'  that  a  detailed  account  of  what  had  taken  place 
should  be  sent  to  the  British  minister  at  Washington."  Ac- 
cordingly, it  appears,  that  the  Attorney  General,  who  conducted 
the  investigation,  was  directed  to  report  his  proceedings  to  the 
Governor.  This  report  is  to  be  found  in  the  Consul's  deposition, 
{<mte  p.238),  under  date  of  the  13th  November,  and  is  referred  to 
the  Governor's  reply  on  the  15th,  to  the  Consul's  letter  of  the 
14th.  It  is  true  that  one  or  two  of  the  counsel  for  plaintiff 
have  insinuated  that  this  report  was  ante-dated,  and  was  con- 
nected after  the  Governor's  receipt  of  the  Consul's  letter  of  the 
14th.  We  can  make  no  reply  to  these  insinuations,  and  may 
well  leave  it  to  the  court  to  say  whether  they  will  listen  for 
an  instant  to  imputations  so  degrading  against  gentlemen  in 
high  and  responsible  official  station,  without  a  title  of  proof  on 
which  to  sustain  them. 

But  the  main  reliance  of  the  plaintiff,  as  to  the  facts  on  this 
part  of  the  case,  is  the  circumstance  that,  on  the  organisation 
of  an  enterprise,  by  the  American  Consul  with  Captain  Wood- 
side  and  some  other  American  seamen  in  the  port,  to  board  the 
Creole,  and  subdue  the  negroes  by  force  of  arms,  the  British 
authorities  interfered  to  prevent  the  accomplishment  of  this 
object. 

Leaving  out  of  view  the  fact  that  this  armed  expedition  of 
the  Consul  was  directed  against  a  vessel  then  occupied  by  an 
armed  guard  of  British  soldiers,  placed  there  at  his  oum  request — 
losing  sight  for  the  moment  of  the  agreement,  fairly  entered  in- 
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to  between  the  British  authorities  and  the  American  Consul, 
that  the  guards  were  to  be  used  only  until  an  investigation  could 
take  place — and  the  obvious  implied  understanding  that  British 
force  was  not  to  be  decoyed  on  board,  under  the  pretext  of  em- 
ploying them  to  guard  the  vessel  whilst  the  examination,  was 
going  on,  but  with  the  real  object  of  being  there  as  a  means  of 
preventing  the  landing  of  the  blacks  until  measures  could  be 
taken  for  their  subjugation,  let  us  calmly  consider  whether 
under  any  fair  construction  of  the  duties  and  legal  obligations 
imposed  on  the  local  authorities,  they  could  have  acted  other- 
wise, even  if  slavery  had  existed  in  Nassau,  as  a  legal  munici- 
pal institution. 

A  vessel  was  lying  within  the  jurisdiction  of  Great  Britain, 
in  a  time  of  profound  peace ;  lying  within  a  harbor  where  the 
jurisdiction  oi  that  power,  according  to  the  law  of  nations,  was 
exclusive;  lying,  according  to  Gifford's  testimony,  within  150 
yards  of  the  wharf.  Now  whether  the  blacks  on  board  of  the 
Creole  were  free  or  slaves,  was  a  question  of  law ;  and  this 
too,  whether  Nassau  was  subject  to  laws  recognizing  or  repu- 
diating the  existence  of  slavery.  Will  the  proposition  bear  ex- 
amination for  a  moment,  that  the  local  authorities  were  bound 
to  look  on  quietly  and  see  this  question  determined  by  a  resort 
to  arms  ?  Were  the  magistrates  of  the  land  to  remain  quiet 
spectators  of  a  conflict  going  on  in  a  peaceful  harbor,  within  a 
stone's  throw  of  the  wharf,  in  which  blood  was  to  be  spilt,  and 
life  to  be  sacrificed  in  determining  what  were  the  legal  rela- 
tions of  parties  ?  Such  a  state  of  things  in  a  civilized  country, 
in  the  nineteenth  century,  could  not  for  an  instant  be  tolerated ; 
and  would  not  be  tolerated  in  this  country,  nor  in  the  port  of  New 
Orleans.    It  is  too  monstrous  to  be  thought  of. 

Once  more  we  repeat,  that  the  fact  that  the  insurgents  on  the 
Creole  were  blacks  can  make  no  difierence  in  principle.  The 
presumption  of  slavery  arising  from  color  is  one  confined  to  our 
municipal  law,  and  makes  no  part  of  the  law  of  nations.  Even 
under  our  municipal  law,  it  may  be  rebutted.  In  point  of  fact, 
there  are  vast  numbers  of  free  blacks  in  the  United  States;  and, 
if  the  black  population  of  the  world  be  taken  in  view,  the  vast 
majority  are  freemen.  Whether  the  blacks  on  the  Creole  were 
free  or  slaves,  was  a  question  to  be  decided  by  the  law  alone, 
if  the  blacks  asserted  their  freedom,  and  by  no  possible  construc- 
tion of  defendants'  liability  can  they  be  held  responsible  for  a 
refusal  by  the  British  authorities  to  permit  the  question  to  be  de- 
cided by  battle. 

Peyton  and  /.  W.  Smithj  contr&. 

I.     As  to  the  question  of  seaworthiness.     The  presumption 
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is  in  favor  of  the  seaworthiness  of  the  vessel,  in  all  cases  where 
the  plaintiff  does  not,  by  his  testimony,  trace  the  loss  to  a  source 
beyond  the  perils  covered  by  the  policy,  and  show  that  its  di- 
rect and  proximate  cause  is  some  specified  fact,  which,  from  the 
usages  of  the  trade  in  which  the  vessel  is  engaged,  or  the  gen* 
eral  rules  of  navigation,  constitutes,  per  se^  an  unworthy  condi- 
tion of  the  vessel. 

The  defendants  aver  the  unseaworthiness  of  the  brig  for  the 
want  of  arms,  and  for  want  of  precaution  in  embarking  the 
slaves ;  and  because  the  brig,  it  is  said,  was  of  too  small  dimen- 
sions for  the  number  of  slaves  on  board. 

They  place  their  objection  wholly  on  the  peculiar  nature  of 
the  property  insured. 

In  alleging  unseaworthiness  on  grounds  peculiar  to  the  nature 
of  the  property  insured,  the  defendants  present  three  subjects  of 
inquiry,  viz : 

1st.  By  the  usages  of  trade,  were  arms  necessary  on  such  a 
voyage,  or  was  a  larger  vessel  required  7 

2d.  Were  arms  or  a  larger  vessel  required  by  the  nature  of 
the  voyage,  and  contrary  to  the  usage  ? 

3d.  Do  the  plaintiffs  warrant  the  seaworthiness  of  the  brig, 
after  the  commencement  of  the  voyage  ? 

The  first  question  is  one  of  fact  to  be  decided  by  evidence. 
The  defendants  adduced  no  evidence  on  their  part,  and  are 
therefore  obliged  to  rely  wholly  upon  the  evidence  of  the  plain- 
tiff. Our  evidence  so  far  from  making  the  objection  valid,  to- 
tally destroys  it. 

The  testimony  shows,  that  so  far  from  a  violation  of  any  of 
the  usages  of  vessels  bringing  slaves  from  Richmond  to  New 
Orleans  being  proved,  there  was  a  strict  compliance  on  the  part 
of  the  Creole  with  every  usage ;  that  the  crew  was  more  nu- 
merous than  is  usual ;  that  the  vessel  had  been  engaged  in  the 
business  ever  since  she  was  constructed ;  that  she  had  safely 
brought  out,  on  a  previous  voyage,  fifteen  more  slaves  than  were 
shipped  on  the  present  voyage ;  that  the  slaves  as  they  came  on 
board,  were  peaceable  and  obedient;  that  every  precaution 
ever  used,  was  employed ;  and  that,  in  every  respect,  the  brig  was 
fitted  for  carrying  the  slaves. 

But  we  are  told,  the  act  of  Congress  regulating  the  number 
of  passengers,  from  a  foreign  country,  according  to  the  tonnage 
of  the  vessel,  is  applicable  to  this  case.  Yet  that  law  express- 
ly applies  only  to  voyages  from  a  foreign  country,  and  leaves 
vessels  making  voyages  coastwise  to  carry  as  many  passengers 
as  they  choose.  Thus  the  analogy,  if  any  there  is,  is  in  our  fa- 
vor, by  the  very  omission  to  make  a  rule  for  coastwise  voyages! 

As  to  the  second  question,  the  fact  that  four  passengers,  and 
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the  captain's  wife,  nieco  and  child,  unhesitatingly  entrusted 
themselves  on  board  the  brig,  is  stronger  than  the  testimony  of 
witnesses.  If  arms  were  necessary,  or  if  the  vessel  was  not 
sufficiently  capacious  for  the  slaves,  would  these  persons  have 
exposed  themselves  on  her  ? 

Here  we  have  the  evidence  of  seven  disinterested  persons, 
given  in  a  manner  stronger  than  upon  oalh — by  entrusting  their 
lives  on  a  sea  voyage,  with  a  full  knowledge  of  the  equipments 
and  capacity  of  the  vessel  for  that  voyage  ! 

The  officers  and  crew  also  readily  embarked  on  the  voyage, 
without  requiring  additional  precautions,  or  objecting  to  the 
number  of  the  slaves. 

As  to  the  third  question,  the  rule  which  holds  the  owner  of 
the  cargo  to  warrant  the  seaworthiness  of  the  vessel,  has,  thus 
far  in  the  history  of  insurance,  only  been  applied  to  the 
state  of  facts  at  the  moment  of  the  departure  of  the  vessel  aa 
the  voyage  insured. 

Any  subsequent  unseaworthinessis  at  the  charge,  and  upon 
the  responsibility  of  the  underwriter.  It  is  one  of  the  perils  of 
the  sea. 

IL  HI.  IV.  The  counsel  for  the  defendants  contend,  that  the 
clause  as  to  insurrection  in  the  Orleans  Company's  policy  is  a 
warranty,  and  that  the  events  of  Sunday  night  and  the  next  day 
put  an  end  to  the  contract ;  and  that  those  events,  though  the 
clause  be  considered  as  creating  an  excepted  risk  only,  broke 
up  the  voyage  insured,  and  thtis  relieved  the  insurers  from  fur- 
ther liability. 

Finally,  they  say,  that  considering  the  words  employed  in  the 
policy,  the  insurrection  must  be  taken  as  the  direct  cause  of 
the  loss  of  the  slaves. 

McCargo  took  out  a  policy  on  twenty-six  slaves,  valued  at 
8800  each,  or  820,600  in  the  whole,  from  Norfolk  to  New  Or- 
leans, ibr  the  premium  of  two  per  cent.  Besides  the  usual  risks 
of  piracy,  thieves,  taking  at  sea.  &c.,  as  expressed  in  the  printed 
part  of  his  policy,  these  written  clauses  were  inserted :  **  This 
policy  covers  all  risks,  and  provides  chiefly  against  that  of  for- 
eign interference,"  "  But  warranted  by  the  assured  free  from 
elopement,  insurrection  and  natural  death." 

It  is  contended  that  these  words  formed  one  of  the  conditions 
precedent  of  the  policy,  which,  not  being  complied  with  during 
the  voyage,  the-  contract  would,  from  that  moment,  be  annulled. 

In  the  technical  language  of  insurance  law,  the  word  warran- 
ty is  used  in  a  double  sense — sometimes  to  denote  a  condition 
precedent  of  the  contract,  and  at  other  times  a  risk  excepted  by 
the  insurer. 

As  a  condition  precedent,  warranty  is  either  implied  or  ex- 
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pressed ;  as  a  risk,  it  is  always  expressed.  As  a  condition,  it 
consists  of  a  circumstance  which  the  law,  if  the  warranty  is 
implied,  and  the  parties,  if  expressed,  consider  as  barely  relating 
to  the  risks  of  the  polic}' ;  but  not  as  having  any  necessary  con- 
nexion with  the  loss  of  the  property  insured,  nor  as  being  in  any 
manner  material  thereto.  As  an  exception,  it  is  regarded  in 
itself  as  a  substantive  cause  of  loss.  As  a  condition,  not  being 
complied  with,  there  is  an  end  to  the  contract ;  as  an  exception, 
it  does  not  afiect  the  policy,  unless  it  is  the  immediate  and  neces- 
sary cause  of  the  loss.  1  Phillips,  346,  555.  Condy's  Mar- 
shall, 34G. 

It  is  said  by  Marshall,  that  "  the  warranty  makes  the  con- 
tract hypothetical ;  that  is,  it  shall  be  bindings  if  the  warranty  it 
comDliedtDith."     Vol.  l,p.  348. 

The  proper  nature  of  a  warranty,  is  well  stated  by  Mr.  Justice 
Washington,  in  Calbreath  v.  Gracy^  1  Washington's  C.  C.  R.  222. 
^  What  is  a  warranty  ?  It  is  an  agreement  by  the  assured,  in 
the  nature  of  a  condition  precedent,  which  must  be  strictly  and 
literally  performed,  before  the  assured  can  recover.  It  is  of  no 
consequence  whether  it  be  material  to  the  risk  or  not ;  and  it  is 
equally  unimportant  to  what  cause  the  non-compliance  with  it 
is  attributable." 

Insurrection  is  itself  a  risk  or  cause  of  loss,  not  simply  a  cir- 
cumstance relating  to  a  risk ;  and  thus,  from  its  nature,  should 
much  rather  be  considered  as  a  risk  excepted,  than  a  condition 
of  the  policy.  It  is  usually  regarded  as  a  cause  of  loss  only, 
not  as  a  circumstance  which  in  its  effects  might  more  or  less  ex- 
ert an  influence  upon  the  other  perils  of  the  policy. 

If  the  parties  intended  to  employ  the  word  *'  insurrection'* 
otherwise  than  as  a  risk,  they  would  have  added  other  words.  It 
is  presumed  they  employed  the  word  in  its  ordinary  and  usual- 
signification.  It  has  no  technical  meaning.  In  conunon  par- 
lance, a  loss  by  insurrection  would  be  understood  as  a  loss  of 
such  of  the  slaves  as  should  die  in  the  insurrection,  or  by  wounds 
received  therein,  or  who  were  otherwise  disabled  by  the  insurrec* 
tion,  so  that  their  value  would  be  diminished  more  than  one- 
half.  Are  not  such  the  consequences  which  the  underwriters 
may  be  fairly  supposed  to  have  had  in  view«  in  inserting  the 
clause  in  the  question  7 

No  loss  of  slaves  had  ever  before  taken  place  where  the  Bri- 
tish interference  was  preceded  by  an  insurrection.  This  was 
an  extraordinary  state  of  things,  which,  it  is  natural  to  presume, 
was  not  contemplated  by  either  of  the  parties.  Nothing  shows 
that  the  underwriters,  at  the  making  of  the  policy,  intended  to 
cancel  their  promised  indemnity,  in  case  an  insurrection  should 
happen. 

Vol.  X.  '  37 
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The  impropriety  of  construting  this  clause  as  a  condition 
precedent,  is  well  illustrated  by  the  remarks  of  Judge  Brecken- 
ridge,  in  the  case  of  Mackie  v.  Pleasants,  2  Binney's  R.  p.  879. 
There  it  was  contended  that  the  words  "  British  brig/*  by  which 
the  vessel  was  described  in  the  policy,  amounted  to  a  warranty 
as  a  condition  precedent.  But  Judge  Breckenridge  said: 
"  The  manner  in  which  the  words  are  introduced,  strikes  me  as 
indicative  of  laying  too  little  stress  upon  them  by  the  parties,  to 
construe  them  a  warranty.  It  cannot  reasonably  be  supposed, 
and  ought  not  to  be  supposed,  that  the  insurer,  expecting  a  war- 
ranty of  such  extent,  would  rest  satisfied  with  having  it  so  loose- 
ly and  uncertainly  expressed.  It  is  his  own  fault  not  to  have  had 
it  clear  of  all  ambiguity ;  and,  on  the  principle  that  the  instrumeM 
shall  be  construed  most  favorably  for  the  assured  in  a  doubtful  case — 
and  to  me  this  is  at  least  doubtful — I  incline  for  the  assured." 

After  the  general  risks  of  pirates  and  restraints  of  princes,  in- 
cluded in  the  printed  form  of  the  policy,  and  the  special  words 
reiterating  the  risk  of  British  interference  as  the  great  danger 
to  be  apprehended,  had  the  plaintiff  been  told  that  the  promised 
indemnity  might  be  frustrated  by  an  insurrection  preceding  the 
interference,  is  it  to  be  believed  that  he  would  have  accepted  a 
policy  which  might  be  totally  defeated  by  such  a  state  of  facts  T 
And  that,  too,  while  other  offices  were  making  insurance  at  the 
same  rate,  without  this  restriction,  since  made  so  formidable  T 
Regard  the  place  where  that  word  is  inserted.  The  printed 
clauses  first  express  the  risks  usually  assumed  by  the  under- 
writers. Next  follows  the  list  of  the  exceptions  to  their  liabili- 
ty. Aflerwards  is  inserted  the  clause,  to  obtain  which  the  high 
premium  is  given,  extending  the  policy  to '  **  all  risks."  Then 
follows,  in  its  proper  turn,  the  exceptions  to  the  liability  of  the 
company  for  losses  caused  by  "  elopement,  insurrection  and  na- 
tural death." 

If  the  parties  intended  that  one  of  these  perils  should  be  a 
condition  precedent  of  the  contract,  they  intended  that  each  of 
the  other  two  should  also  be  considered  similar  conditions. 

This  rule  of  construction  is  not  now  invoked  for  the  first  time. 
It  was  sanctioned  in  the  case  of  De  Hahn  v.  Hartley,  1  Durnford 
&  East's  Rep.  343.  The  policy  in  that  case  contained  the  fol- 
lowing clause:  "Sailed  from  Liverpool,  with  fourteen  six- 
pounders,  swivels,  small  arms,  and  fifty  hands  or  upwards,  cop- 
per-sheathed." On  her  departure  from  Liverpool,  the  ship  had 
only  forty-six  hands  on  board,  but  six  hours  afterwards  she  took 
in  six  hands  more,  and  always  subsequently  had  on  board  more 
than  the  fifty  hands  mentioned  in  the  policy.  Upwards  of  five 
months  had  elapsed  before  the  ship  was  captured  on  the  eoast 
of  Africa,  at  and  from  which  place  to  her  port  of  discharge  in 
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the  West  Indies,  she  had  been  insured*  The  question  was,  whe- 
ther her  having  sailed  from  Liverpool  with  only  forty-six  hands, 
discharged  the  underwriter.  It  was  contended,  that  the  part  of 
the  clause  relating  tq  the  number  of  hands,  was  not  a  warranty, 
because  ''it  relates  merely  to  the  force  of  the  ship  at  Liverpool, 
before  the  voyage  commenced,  and  is  totally  unconnected  with 
the  risk  insured.'* 

But  Lord  Mansfield  and  his  associates,  thought  otherwise. 
They  considered  that  the  different  words  of  the  clause  could  not 
be  separated,  so  "  that  that  part  of  it  which  relates  to  the  cop- 
per-sheathing, should  be  a  warranty,  and  not  the  remaining 
part.  But  the  whole  forms  one  entire  contract,  and  must  be 
complied  with  throughout." 

If  the  argument  of  our  opponents  is  correct,  that  the  clause 
is  a  condition  as  to  the  insurrection,  it  follows  that  it  is  a  condi- 
tion as  to  the  "  elopement,"  and  as  to  the  "  natural  death."  If 
the  clause  creates  a  condition  as  to  one,  it  creates  a  condition 
as  to  each  of  the  others.  The  inference  then  must  be,  that  the 
parties  intended  to  annul  the  whole  policy,  if  a  single  slave 
should  die  of  disease,  or  escape  clandestinely  I 

It  is  said  the  word  warratUy  is  used,  and,  therefore,  the  pre- 
sumption is,  that  it  was  used  as  a  condition.     The  word  em- 
ployed is ''  warranted,"  and  it  is  equally  applied  to  "  elopement" 
and  "  death,"  as  to  "  insurrection."     It  can  hardly  be  contended 
that  as  to  the  two  former,  it  is  to  be  construed  as  a  condition. 
Our  opponents  are  driven  to  the  necessity  of  maintaining,  that 
^  warranted)"  as  applied  to  insurrection,  denotes  a  condition, 
while,  as  applied  to  the  next  preceding,  and  to  the  next  follow- 
ing word,  they  must  admit  it  denotes  and  excepted  risk  !     A  con- 
struction so  violent  as  that,  is  entitled  to  little  favor.     They 
must  construe  the  clause  as  equivalent  to  this,  viz  :     The  risks 
of  elopement  and  natural  death  are  excepted,  and  the  policy  is  to 
take  effect  on  condition  that  there  shall  be  no  insurrection  on  board 
the  brig.     Is  it  not  highly  erroneous  to  suppose  that  the  same 
word  "  warranted,"  contains  these  different  meanings,  in  the 

same  sentence  ?  ,    i_  „  l 

It  is  also  a  rule  of  construction,  that  the  same  word  shall  be 
taken  to  be  used  in  the  same  sense,  wherever  it  is  employed  in 
the  same  contract.  The  word  "  warranted"  is  twice  employed 
in  the  printed  part  of  the  policy,  as  follows :  "  It  is  also  agreed, 
that  the  property  be  warranted  by  the  assured  free  from  any 
eharge,  damage,  or  loss  which  may  arise  in  consequence  of  a 
seizure  or  detention,  for  or  on  account  of  any  illicit  or  prohibited 
trade,  or  any  trf.  Je  in  articles  contraband  of  war,  at  any  time 
whatever.     Iti  s  also  agreed,  that  bar  and  sheet  iron,   <&c.,  "and 
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all  other  articles  that  are  perishable  in  their  own  nature,  are 
warranted  by  the  assured  free  from  average/'  &c. 

These  are  the  usual  clauses  in  a  marine  policy.  They  have 
acquired  a  well  settled  and  well  known  signification.  No  one 
ever  presumes  to  consider  them  as  denoting  conditions  of  the  po- 
licy. No  one  supposes  they  indicate  any  thing  more  than  ex- 
cepted risks.  They  are  words  inserted  by  the  insurer  to  limit 
his  liability  by  excepting  certain  risks.  1  Phillips,  677.  2  lb. 
467.   Hughes,  pp.  106,211,  American  edition. 

This  policy  oeing  upon  a  peculiar  species  of  property,  it  was 
thought  necessary  by  the  insurers  to  specify  the  risks  excepted 
by  them.  Is  it  not  natural  they  should  employ  the  same  word 
which  they  find  used  in  the  previous  part  of  the  policy,  to  indi- 
cate the  excepted  risks  for  other  kinds  of  property  ? 

Phillips  (vol.  l,p.  712,)  states  that  ''the  excepted  risks  are 
expressly  specified  by  inserting  that  the  insurance  is  to  be  free 
from,  or  '  warranted  against'  certain  risks,  or  some  other  equi- 
valent provision  is  inserted."    See  also  1  Condy's  Marshall,  336. 

The  word  "  warranted"  in  the  clause  of  the  policy,  is  the  on- 
ly word  which  can  be  tortured  into  a  condition.  But  the  use  of 
the  word  warranty,  by  no  means  implies  a  condition.  ''  As  any 
statement  of  a  fact  (says  Phillips,  1  vol.  p.  349,)  ''  in  the  policy, 
is  a  warranty,  though  neither  the  word  tvarrant,  nor  any  formal 
expression  of  like  import  is  used :  so  there  is  frequently  a  war- 
ranty in  form,  when  there  is  none  in  fact.  The  assured  often 
warrants  the  property  free  from  average,  free  from  detention  or 
capture,  or  from  other  losses  and  perils,  which  is  no  more  than  an 
agreement  that  those  shall  not  be  among  tlie perils  and  losses  insured 
against,  and  for  which  the  underwriter  is  to  be  liable.**  And  see 
11  Petersdorfi;  p.  318,  319.  2  Maule  and  Selwyn'sR.  240.  5  lb. 
47.     5  Barnwell  and  Alderson,  107. 

It  is  contended,  that  when  the  brig  entered  the  harbor  of  Nas- 
sau, the  underwriters  had  already  ceased  to  be  responsible  on 
the  policy.  This  can  only  be  shown  by  establishing  one  of  two 
things — either  that  the  property  insured  has  been  physically  de- 
stroyed by  the  direct  and  necessary  efiect  of  the  insurrection, 
considered  as  the  sole  cause  of  the  loss,  or  that  the  completion  of 
the  destined  voyage  has  been  inevitably  prevented  by  the  same 
peril. 

Plaintifi*'s  counsel  do  not  show  that  a  loss  of  life  of  any  of  the 
slaves  insured  by  the  policy,  has  been  caused  by  any  of  the  excep- 
ted perils.  They  have  attempted,  but  most  signally  failed,  we  ap- 
prehend, to  prove  that  the  insurrection  severed  the  tie  of  slavery 
which  bound  the  slaves  to  their  owners,  and  changed  their  con- 
dition to  that  of  free  men.    These,  it  is  believed,  are  the  only 
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ways  in  which  an  extinction  of  this  species  of  property  could  be 
effected,  within  the  intent  of  a  policy  of  insurance. 

The  only  question  is,  whether  they  have  shown  that  the  com- 
pletion of  the  voyage  was  inevitably  prevented  by  any  of  the 
excepted  perils.  The  excepted  perils  are,  "  elopement,  insur- 
rection, and  natural  death.''  There  is  no  evidence  of  any  natu- 
ral death.  There  was  no  desertion,  which  according  to  Web- 
ster, means  to  runaway.  The  only  remaining  question  is,  whe- 
ther the  insurers  have  shown  that  the  completion  of  the  voyage 
was  inevitably  prevented  by  the  excepted  peril  of  insurrection. 

The  general  rule  cannot  be  contested,  that  such  facts  only 
can  be  considered  as  are  the  necessary  and  direct  consequences 
of  the  risk  of  insurrection.  To  hold  the  insurer  liable  for  the 
distant  and  remote  consequences  of  the  single  peril  he  has  as- 
sumed, would  be  to  extend  his  liability  to  other  perils  not  con- 
tempfated  at  the  signing  of  the  policy,  and  which  could  not  be 
provided  against.  The  effect  would  be,  to  make  the  special 
insurance  against  a  single  peril  cover  the  immediate  effects  of 
other  perils,  and  thus  turn  the  special  policy — ^granted  for  a  tri- 
fling premium — ^into  a  general  policy,  covering  all  perils,  and 
for  which  a  large  premium  would  be  justly  due. 

Marshall,  (vol. 2, p.  717),  lays  down  the  lule  in  these  words: 
"  No  evidence  can  be  given  of  any  loss,  unless  it  be  the  immediate 
consequence  of  some  peril  insured  against.  That  which  is  only 
a  remote  consequence  of  such  peril,  is  not  within  the  policy.  If 
this  rule  were  not  adhered  to,  it  would  be  impossible  to  draw  the 
line,  and  the  inquiry  into  the  remote  consequences  of  an  acci- 
dent or  misfortune,  would  be  infinite.'' 

Phillips,  (vol.  1,  p.  690),  states  the  principle  as  follows:  '*It 
is  a  rule,  that  the  insurers  are  liable  only  for  the  direct,  and  not 
for  the  remote  and  consequential  losses,  occasioned  by  any  peril 
in  the  policy." 

In  Thompson  v.  Whitmore^  (3  Taunton's  R.  p.  227),  the  plain- 
tiff claimed  for  a  loss  by  the  perils  of  the  sea.  The  ship  had 
been  laid  down  to  be  cleaned  and  caulked,  and  the  tides  knocked 
away  the  stores  under  the  ship,  so  that  several  planks  gave 
way,  and,  on  the  return  of  the  tide,  she  fill  with  water. 

Lord  Mansfield  held  that  this  could  not  be  considered  as  a 
loss  by  the  perils  of  the  sea,  and  non-suited  the  plaintiff. 

In  Jones  v.  Schmollj  (1  Durnford  &  East's  R.  p.  130),  the  poli- 
cy upon  a  cargo  of  two  hundred  and  twenty-five  prime  slaves, 
exempted  the  insurer  from  loss  by  mutiny  under  ten  per  cent. 
The  slaves  all  revolted  while  the  ship  was  on  the  coast  of  Africa. 
The  revolt  was  filially  suppressed,  but  the  crew  had  been 
obliged  to  fire  upon  the  slaves,  and  attack  them  with  weapons. 
Nineteen  were  killed  during  the  mutiny,  or  died  of  their  wounds, 
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and  the  insurer  paid  for  them  without  objection.  Thirty-six 
others  died  from  hanging  down  in  the  water  by  the  chains  and 
ropes,  or  from  swallowing  salt  water,  or  from  fluxes  and  fevers, 
or  from  abstinence,  or  chagrin  at  their  disappointment. 

The  plaintiff  contended  that  all  the  thirty-six  slaves  had  died, 
though  not  in  the  mutiny,  or  of  wounds  received  at  that  time, 
yet  in  consequence  of  the  mutiny,  and  therefore  the  insurer  was 
liable  for  them.  But  Lord  Mansfield  held  they  did  not  die  by 
mutiny,  and  that  the  insurer  was  not  liable  for  them.  There 
was  also  a  claim  for  loss  upon  the  slaves  that  survived,  by 
depreciation  of  their  value  by  the  mutiny,  but  this  also  was 
held  not  to  be  a  direct  consequence  of  the  mutiny. 

In  Ghreen  v.  Elmslie^  (quoted  2  Condy's  Marshall,  p.  719),  the 
plaintiff  claimed  for  a  loss  by  perils  of  the  sea.  l^he  ship  was 
driven  by  a  gale  of  wind  on  the  coast  of  France,  and  there  cap- 
tured. Lord  Kenyon  held  the  loss  was  not  the  consequence  of 
the  sea  perils,  for  had  the  vessel  been  driven  elsewhere,  she 
would  have  been  in  safety. 

May  we  not  say,  on  the  same  principle,  that  the  loss  was  not 
the  consequence  of  the  insurrection,  because,  if  the  brig  had 
been  driven  elsewhere,  the  slaves  would  not  have  been  emanci- 
pated, and  thus  placed  beyond  the  reach  of  their  owners  ? 

In  Delano  v.  Bedford  Insurance  Company,  (10  Mass.  R.  354), 
the  ship  was  insured  from  Savannah  to  Great  Britain.  Tne 
plaintiff  alleged  a  loss  by  the  embargo.  That  law  was  passed 
after  the  date  of  the  policy,  and  prevented  the  ship  from  leaving 
Savannah  on  her  voyage.  It  was  enacted  to  continue  in  force 
ninety  days,  but,  before  that  period  elapsed,  war  was  declared, 
and  the  voyage  became  unlawful. 

Mr.  Justice  Sewell,  in  giving  the  opinion  of  the  court,  says, 
that  "  the  declaration  of  war  with  Great  Britain,  which  defeat- 
ed the  voyage  insured,  by  rendering  it  unlawful,  is,  in  no  sense, 
as  it  regards  the  rights  of  these  parties,  a  consequence  of  the 
embargo.  The  two  events  are  unconnected  and  distinct.  As 
to  the  voyage  insured  by  this  policy,  the  consequence  of  the  em- 
bargo, supposing  the  detention  to  have  terminated  at  the  time 
prescribed,  is  unknown,^' 

In  the  case  of  Law  v.  Ooddard,  (12  Ma^s.  R.  116),  the  plain- 
tiff claimed  for  a  loss  by  capture,  which  was  the  only  peril  in- 
sured against.  The  ship,  bound  from  Copenhagen  for  New 
York,  was  captured  by  a  British  vessel  of  war,  and  ordered  into 
Halifax.  On  her  way  to  Halifax,  and  while  in  possession  of  the 
prize-master,  she  was  cast  away,  in  consequence  of  the  thick 
weather,  and  went  to  pieces. 

Chief  Justice  Parker,  in  pronouncing  the  decision  of  the 
court,  declared  that  the  loss  was  not  by  capture,  and  he  assigns 
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as  a  reason,  "because  the  loss  was  not  the  immediate  and  neces- 
sary effect  of  the  capture,  according  to  the  case  of  6rreen  v.  Elm- 
slicf  which,  although  a  Nisi  Prius  case,  has  been  since  consider- 
ed as  law  by  the  court  of  King's  Bench,  and  by  Marshall  in  his 
treatise,     ^or  is  it  captain  that  it  may  be  attributed  to  that  at  cdL" 

It  was  evident,  in  that  case,  that  but  for  the  capture,  the  ship 
would  not  have  been  carried  into  the  thick  fogs  of  the  banks 
which  lie  off  Halifax,  and  so  would  not  have  been  lost.  So  our 
opponents  say,  that  the  interference  could  not  have  taken 
place,  if  the  brig  had  not  been  carried  into  Nassau.  If  this  de- 
cision is  respected,  it  cannot  be  said  that  the  loss  of  the  slaves 
was  the  effect  of  the  insurrection,  any  more  than  the  shipwreck 
was  the  effect  of  the  capture. 

See,  also,  the  case  quoted  by  Phillips,  (vol.  1,  p.  690). 

Where  the  parties  wish  to  extend  the  responsibility  to  the  re- 
mote and  consequential  losses,  special  words  to  that  effect  are 
inserted  in  the  policy. 

Thus,  in  the  case  of  OReilly  v.  Royal  Exchange  Assurance^  (4 
Campbells  R.  247,)  the  clause  inserted  was,  *^  warranted  free 
from  capture  and  seizure,  and  the  consequences  thereof^  in  the 
port  of  La  Guayra. 

And  in  the  case  of  Hahn  v.  Cobbett^  (2  Bingham's  R.  p.  205,) 
the  clause  was,  *'  warranted  free  irom  capture  and  seizure,  atid 
the  consequences  of  any  attempt  thereat." 

The  only  consequences  which  can  be  considered  as  inunedl- 
ately  and  directly  flowing  from  the  insurrection,  are  : 

Ist.  The  temporary  control  of  the  brig,  obtained  by  the  nine- 
teen culprits. 

2d.  The  departure  from  the  line  of  the  voyage. 

9d.  The  going  into  the  harbor  of  Nassau. 

4th.  The  delay  in  that  harbor. 

None  of  these  circumstances,  nor  all  together  would  authorize 
an  abandonment  as  for  a  total  loss ;  and,  if  such  right  ever  ex- 
isted, it  was  lost  by  the  failure  to  exercise  it  before  the  interfe- 
rence. See  Hunt  v.  Royal  Exchange  Assurance^  4  Maule  and 
Selw,  54.  Anderson  v.  Wallis^  2  Ibid,  254.  Murray  v. 
Hatch,  6  Mass.  465. 

From  these  cases  it  may  be  inferred : 

Ist.  That  no  retardation  of  the  voyage,  unless  so  great  as  to 
destroy  the  cargo  or  deprive  it  of  value,  will  authorize  an  aban- 
donment for  a  total  loss; 

2d.  No  interruption  of  the  voyage  will  authorize  an  abandon- 
ment for  a  total  loss,  unless  it  be  such  an  interruption  as  must 
inevitably  defeat  the  voyage. 

According  to  the  evidence,  if  the  interference  had  not  taken 
place,  the  brig  would  have  departed  from  Nassau  on  her  voy- 
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age,  on  Friday,  the  12th  of  November,  making  a  delay  of  only 
four  days. 

But  let  us  admit  for  the  sake  of  argument,  that  the  damage 
sustained  as  the  immediate  and  necessary  consequence  of  the 
insurrection,  was  sufficient  to  authorize  a  claim  for  a  total  loss. 

As  the  property  insured  was  not  physically  destroyed,  the 
spes  recuperandi  remained,  and  the  insured  could  not  recover 
without  an  abandonment  of  it  to  the  insurer.  Anderson  v. 
Royal  Exchange  Assurance,  7  East's  R.  38.  Davy  v.  MUford,  15 
lb.  559.     Mellishy.  Andrews,  lb.  13. 

To  make  the  abandonment  effective,  it  is  necessary  that  it 
should  be  made  on  a  knowledge  of  the  facts  which  would  au- 
thorize it,  and  it  is  further  necessary,  that  the  same  state  of  facts 
on  which  the  abandonment  is  based,  should  continue  unchanged 
Irom  the  time  of  the  technical  loss,  up  to  the  time  the  abandon- 
ment is  actually  made.  If  the  property  has  been  restored  to 
the  assured,  or  if,  by  any  peril  not  covered  by  the  policy,  the 
property  has  been  placed  beyond  the  reach  of  the  assured,  so 
that  he  cannot  abandon  it  to  the  insurer  with  any  effect — ^if,  in  a 
word,  by  a  peril  not  insured  against,  the  spes  recuperandi  has 
been  destroyed,  before  the  abandonment  is  actually  made,  the 
right  to  make  it  has  ceased  to  exist,  and  the  underwriter  is  dis- 
charged from  liability.  See  Hamilton  v.  Mendey,  quoted  1 1  Pe- 
tersdorff,  256.  Livie  v.  Janson,  12  East,  650.  Bainbridffe  v. 
Neilson,  1 0  lb.  329. 

V.  The  taking  the  vessel  out  of  her  course,  from  the 
time  she  left  the^  route  to  New  Orleans  on  Monday  eve- 
ning, to  the  following  night  when  she  reached  Nassau,  was 
the  only  way  in  which  the  revolt  interfered  with  the  direct  pro- 
secution of  the  voyage.  The  running  off  with  the  brig  was, 
on  the  part  of  the  nineteen  culprits,  an  act  for  which  the  insu- 
rer would  be  responsible,  as  an  act  of  pirates,  thieves,  etc., 
within  the  printed  clause  of  the  policy. 

The  slaves  on  board  the  Creole  were  possessed  of  the  same 
capacity  to  commit  offences,  in  the  same  manner  and  to  the 
same  extent,  as  if  they  had  been  free  persons.  Their  status  of 
slavery  conferred  no  immunities  in  that  respect. 

The  offence  of  piracy,  by  the  common  law  of  England,  con- 
sists of  those  acts  of  robbery  and  depredation  upon  the  high 
seas,  which,  if  committed  on  land,  would  amount  to  felony  there. 
But  by  the  marine  law,  no  taking  of  property  is  necessary  to 
constitute  the  crime.  And  the  common  law  was  early  enlarged 
by  statute.  By  the  act  of  William  III,  any  person  who  shall 
make  a  revolt  in  a  ship,  is  pronounced  to  be  a  pirate.  By  the 
act  of  George  I,  every  person  is  declared  to  be  a  pirate,  who 
shall  in  any  way  consult,  combine,  confederate  or  correspond 


MARCH,  1845.  297 


■ 


} 


McCar^o  v.  The  New  Orleans  Insurance  Company, 

with  any  pirate  upon  the  seas,  knowing  him  to  be  guilty  of  pira- 
cy. It  was  held  by  an  eminent  English  judge,  that  a  person 
who  stood  on  the  shore  and  shot  a  person  on  board  a  vessel 
aground  in  the  stream,  committed  piracy. 

In  the  United  States,  the  act  of  Congress  of  1790,  pronounces 
every  person  a  pirate,  who  shall,  upon  the  high  seas,  commit 
murder  or  robbery,  or  any  offence,  which,  if  committed  within 
the  body  of  a  county,  would  be  punishable  with  death.  4  Black- 
stone*  s  Com.  p.  72.  2  Chittu^s  Commercial  Law^  119.  13  Pe- 
iersdorf,  349.  1  Hawkins*  Pleas  of  the  Croion,  p.  254,  sec.  16. 
Gordon* s  Digest^  p.  738,  No.  2635.  10  EncyclopcBdia  Americana^ 
p.  151,  vxn-d^  Piracy.     See  also  1  Phillips,  648.     Hughes,  174. 

We  conclude  that  the  defendants  should  be  liable  under  the 
printed  words  of  the  policy,  if  the  insurrection  be  considered 
as  the  cause  of  the  loss. 

But  it  is  said  that  the  insertion  of  the  written  clause  provi- 
ding for  the  excepted  risk,  prevents  such  an  inference  here, 
although  it  might  be  legitimate  if  the  exception  were  not  in- 
serted. 

The  company  say  to  the  owners:  "We  insure  you  against  piracy 
and  theft,  but  not  against  insurrection.  If  a  loss  occurs  by  acts 
of  pirates,  we  will  make  good  the  loss.  It  is  unnecessary  to 
look  further,  since  we  assume  that  risk  by  name.  If  a  loss  is 
not  caused  by  one  of  the  risks  expressly  assumed,  and,  if  it  hap- 
pen by  insurrection,  we  are  discharged." 

So  of  the  other  perils  named  in  the  policy — ^barratry  of  the 
master,  for  instance.  If  the  master  commit  an  act  of  barratry 
by  engaging  in  illicit  or  contraband  trade,  it  is  no  defence  to 
the  insurer  to  urge,  that  the  assured  has  warranted  against  the 
illicit  and  contraband  trade  which  caused  the  seizure  and  loss  of 
the  vessel.  The  defence  of  illicit  or  prohibited  trade  would  of 
course  prevail,  if  it  was  not  also  a  loss  by  the  peril  of  barratry 
of  the  master,  expressly  assumed. 

In  other  words,  where  a  loss  happens,  the  proximate  cause  of 
which  may  be  both  a  peril  expressly  assumed,  and  a  peril  ex- 
cepted, the  latter  must  yield  to  the  former,  in  order  to  give  that 
indemnity  to  the  assured,  which  is  the  great  object  of  the  con- 
tract. 

In  Lawrence  v.  Aberdeen,  (5  Barnwell  &  Alderson),  insurance 
was  effected  on  mules  and  oxen,  "  warranted  free  of  mojptality 
and  jettison."  Most  of  them  died  during  the  voyage,  by  reason 
of  bruises  occasioned  by  the  rolling  and  pitching  of  the  ship  du- 
ring a  violent  storm.  The  question  was,  whether  the  insurer 
was  exonerated  by  the  clause  of  warranty. 

The  court  of  King's  Bench  held,  that  it  was  a  loss  by  sea  per^ 
lis :  "  It  consequently  falls  within  the  risks  enumerated  in  the 
Vol.  X.  88 
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policy,  and  it  seems  to  us  that  it  is  not  excepted  -out  of  those 
perils  by  the  words  warranted  free  from  mortality  and  jettison. 
Independently  of  these  words,  the  underwriters  would  undoubt- 
edly have  been  liable  as  for  a  loss  arising  from  a  peril  of  the  sea. 
These  tcords  loere  the  language  of  the  underwritersj  and  were  m- 
troduced  by  them  to  protect  themselves  from  a  particular  species  of 
loss.  By  the  terms  of  the  policy,  they  insured  against  the  perils 
of  the  sea,  &c.,  and  all  other  losses  and  misfortunes  that  should 
come  to  the  hurt,  detriment  and  damage  of  the  subject  matter 
insured.*' 

"  Now  the  exception  must  be  considered  as  engrafted  on  these 
general  words  of  the  policy,  and  the  whole  should  be  read  to- 
gether as  one  sentence,  and  then  it  would  stand  thus :  *And  the 
underwriters  will  be  liable  for  losses  by  perils  of  the  seas,  and 
all  other  losses,  except  losses  by  mortality  and  jettison.'  The 
circumstances  of  the  parties  having  inserted  the  word  jettison, 
signifies  to  us  that  they  did  not  contemplate  the  case  of  violent 
death,"  &c.  They  accordingly  determined,  "that  the  word 
mortality  in  this  policy  must  be  understood  in  its  ordinary  and 
popular  sense,  as  importing  its  arising  from  natural,  and  not  from 
violent  causes ;  and  that,  being  so,  there  must  be  judgment  for 
the  plaintiff." 

We  have  pursued  the  course  adopted  by  the  court  in  that  case. 
We  have  first  inquired  whether  the  underwriters  would  be  lia- 
ble for  the  acts  of  the  nineteen,  independent  of  the  words  war- 
ranted free  from  insurrection.  We  have,  we  think,  proved  that 
they  would  be  so  liable,  in  the  same  manner  as  the  insurers  in 
the  above  case  would  have  been. 

We  have  next  placed  the  risks  assumed  in  connexion  with  the 
exception,  and  have  argued  that  the  same  rule  of  construction 
should  be  applied,  viz :  that  the  "  insurrection"  of  the  policy 
should  be  understood  in  its  ordinary  and  limited  sense,  so  as  not 
to  destroy  the  effect  of  the  risk  of  piracy  expressly  assumed. 
The  court  in  that  case  so  construed  the  exception  or  warranty 
of  "  mortality,"  though  in  its  general  signification  it  clearly 
would  imply  every  kind  of  death,  so  as  to  limit  it  to  that  species 
of  death  not  properly  falling  within  the  perils  of  the  sea,  which 
were  insured  against.  See  Wilcocks  v.  Union  Insurance  Co.y 
(2  Binney,  575).  Brown  v.  Union  Insurance  Co.y  (6  Day), 
Suckley  v.  Delafeld,  (2  Caines'  R.,  222).  American  Insurance 
Co.  V.  Dunham,  (12  Wendell,  463— 15  lb.,  11). 

VI.  As  to  the  argument  that  the  revolt  was  caused  by  an 
inherent  vice  or  defect  in  the  slaves,  against  which  the  plaintiff 
warrants  the  insurers,  see  4  Pothier,  {Ed.  Dupin),p.  465,  Traite  (f- 
Assurance,  No.  66.  FaZm,/).  472, 477.  1  Emerigon, p.  393.  I  Phil- 
lips, 229.  Hughes,  254,  2(^5,  258.  Smith's  Mercantile  Law,  219.  1 
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Condj/s  Marshall^  p.  216,  217.     23  Merlin  Repei^toircy  p.  414, 
Verho^  Police  et  Contrat  dH  Assurance. 

VII.  It  has  been  contended  that  the  insurrection  caused  a  de- 
viation from  the  line  of  the  voyage  and  enhanced  the  other  per- 
ils, and  that  the  insurers  were  thereby  released.  It  is  readily 
conceded,  that  a  deviation  not  justified  by  necessity,  determines 
the  policy  from  the  moment  the  deviation  actually  commences. 
It  is  also  conceded,  that  the  departure  of  the  brig  from  her  course 
to  New  Orleans,  when  opposite  Nassau,  was  a  sufficient  depar- 
ture, and  that  unless  justified  by  necessity,  would  relieve  the 
company  from  likbility  for  any  subsequent  loss. 
*feTne  first  inquiry  is,  therefore,  whether  the  deviation  in  this 
case  was  justified  by  necessity  ? 

The  clause  in  the  policy  authorising  the  deviation,  explains 
its  nature  and  limitations.  It  is  as  follows :  **  And  it  shall  and 
may  be  lawful  for  the  said  vessel,  in  her  voyage,  to  proceed  and 
sail  to,  touch  and  stay  at  any  ports  or  places,  if  thereto  obliged 
by  stress  of  weather,  or  oilier  unaviodable  accident^  without  pre- 
judice to  this  insurance."  Shipwreck,  sea  damage,  necessary 
repairs,  sickness  of  officers  or  crew,  want  of  provisions,  muti- 
ny of  crew,  are  the  usual  cases  of  deviation  justified  under 
this  clause. 

In  this  instance,  the  facts  show  most  conclusively,  that  an 
overwhelming  necessity — the  menaces  and  commands  of  the 
criminals,  with  drawn  knives — ^the  eminent  danger  of  loss  of 
life — compelled  the  officers  of  the  brig  to  continue  her  course 
direct  to  Nassau,  from  the  point  where  the  New  Orleans  route 
separates  from  the  other. 

The  occurrences  at  Nassau,  show  that  there  was  no  unneces- 
sary detention  at  that  place.  It  was  owing  to  causes  over  which 
the  officers  of  the  vessel  had  no  control,  and  for  which  the 
plaintiff  is  not  responsible. 

It  is  contended  that  a  deviation  caused  by  an  excepted  risk, 
avoids  the  policy,  and  several  decisions  are  relied  on. 

Boget  V.  ThrusUm  is  quoted.  The  decision  is  unques- 
tionably correct.  French  risks  were  excepted.  The  ship  was 
captured  by  a  French  privateer,  recaptured  by  an  English  fri- 
gate, and  the  cargo  was  condemned  as  French  property.  The 
court  held  it  was  a  loss  by  French  risks,  because  "  the  terms 
of  the  exception  must  mean  that  the  insurer  is  not  liable  for  any 
loss  by  the  acts  of  Frenchmen."  The  remarks  of  the  judge — 
Radclifi*  was  his  name — ^relied  on  by  our  opponents,  were  obiter 
dicta  entirely,  made  forty  years  ago,  when  insurance  law  was 
in  its  infancy;  and,  though  Chancellor  Kent  was  then  on  the 
bench,  they  are  no  where  alluded  to  by  him,  nor  any  of  the  other 
judges,  when  the  question  was  afterwards  directly  presented 
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in  Robinson  v.  Marine  Insurance  Company,  nor  by  any  other 
judge  in  any  other  case,  nor  by  Chancellor  Kent  in  his  Commen- 
taries.    They  are,  therefore,  entitled  to  no  consideration. 

Breed  v.  Eaton  is,  we  think,  entirely  misunderstood,  and  we 
are  sorry  to  see  that  Mr.  Phillips,  (vol.  1,  p.  549),  has  fallen  into 
the  same  error.  The  sea-damage,  which  was  the  subject  of 
controversy  there,  occurred  before  the  deviation  took  place,  and 
as  the  deviation  leaves  the  underwriter  responsible  for  previous 
damage,  the  decision  would  have  been  palpably  wrong,  if  it  had 
proceeded  on  that  ground,  as  supposed  by  our  opponents  and 
Mr.  Phillips.  On  the  other  hand,  the  policy  was  made  while 
the  non-intercourse  act  was  in  force,  which  rendered  unlawful 
the  importation  of  the  goods  insured.  This  point  was  relied 
on,  and  was,  in  fact,  sustained  by  the  court,  though  the  case  is 
very  carelessly  reported,  and  might  easily  lead  into  error. 

&Reilly  v.  Royal  Assurance    Company,  is  inapplicable,  for" 
the  ship  proceeded  to  sea  in  an  unseaworthy  condition,  and  af- 
terwards deviated  voluntarily — either  of  which  facts  distinguish 
that  case  from  the  one  before  the  conrt. 

Let  us  briefly  examine  the  authorities  in  support  of  our  view^ 
of  the  law. 

Marshall,  (Condy's  ed.,  vol.  1,  p.  204),  lays  down  the  rule,  that 
deviation  is  justifiable,  "  though  it  proceed  from  a  cause  not  in- 
sured against." 

Kent,  (vol.  3,  p.  317),  states  the  law  in  a  similar  manner. 

Phillips,  (vol.  1,  p.  551  and  555),  declares  the  law  to  the  same 
eflTect. 

In  Scott  V.  Thompson,  (4  Bosanquet  &  Puller,  p.  81),  the  point 
was  expressly  decided,  after  full  argument. 

Green  v.  Elmslie,  (Peake,  p.  212),  was  to  the  same  effect. 

Robinson  v.  Marine  Insurance  Company,  (2  Johnson^s  R.  p. 
89),  decided  by  Chief  Justice  Kent,  and  Judges  Tompkins,  Spen- 
cer and  Thompson — and  but  one  judge  dissenting — maintained 
the  same  principle. 

It  is  believed  that  no  adverse  decision  has  ever  been  made, 
either  in  England  or  in  the  United  States. 

In  each  of  the  cases  the  perils  were  increased,  but  'that  is 
always  regarded  as  one  of  the  incidents  of  every  policy,  where 
the  perils  are  divided.  There  is  no  more  reason  why  the  increase 
of  the  perils  to  be  borne  by  the  underwriter  by  the  perils  to  be 
borne  by  the  assured,  should  release  the  former,  than  there  is 
that  he  should  be  held  responsible,  because  the  excepted  risks 
have  been  enhanced  by  the  perils  assumed  by  him.  Nothing 
will  render  him  responsible,  but  a  loss  directly  caused  by  a  per- 
il assumed,  and  nothing  should  discharge  him  except  the  loss 
is  directly  caused  by  the  excepted  risk,  1  Phillips,  665,  713, 
716,717. 
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VIIL     The  loss  was  occasioned  by  British  interference. 

The  slaves  of  the  plaintiff  were  carried  into  the  port  of 
Nassau  by  piracy.  The  will  of  their  owners  was  not  con- 
sulted ;  nay,  the  agent  of  one  of  them  sealed  his  resistance  with 
his  blood. 

The  laws  of  the  United  States  protected  the  rights  of  the 
owners,  at  the  time  of  the  departure,  of  the  brig  from  the  limits 
of  Virginia.  Those  laws  followed  the  brig  and  her  cargo  upon 
the  voyage.  The  right  to  this  protection  was  secured  to  the 
owners  by  the  flag  under  which  the  vessel  sailed,  and  the 
license  which  she  possessed.  No  act  had  been  done  by  the 
owners,  or  by  any  person  for  whom  they  were  answerable,  to  re- 
linquish or  forfeit  these  rights.  Murder  and  robbery  had  taken 
place,  .but  they  increased  rather  than  diminished  the  rights  of 
the  owners,  as  American  citizens,  to  protection. 

But  the  force  which  compelled  the  officers  to  go  into  that 
harbor,  conferred  no  power  to  interfere  with  the  rights  of  pro- 
perty on  board.  Such  a  power  would  be  inconsistent  with  the 
duty  which  is  imposed  upon  all  nations  to  succor  the  citizens  of 
each  other,  when  their  persons  or  property  are  driven  into  the 
harbors  of  a  friendly  nation  by  shipwreck,  or  other  disaster  of 
sea.  All  the  rights  of  property  in  persons  or  things  on  board, 
were  secured  by  the  lawTS  of  the  United  States,  which  accom- 
panied the  vessel  into  the  port  of  Nassau. 

It  is  true,  the  vessel  and  her  cargo  were  in  possession  of  the 
culprits.  But  when  has  piracy  been  considered  as  vesting  the 
right  of  property  in  the  pirates  ?  If  the  vessel  and  cargo  were 
received  and  treated  as  if  they  were  lawfully  in  the  possession 
of  the  captors  as  owners,  was  it  not  rendering  aid  and  support 
to  the  pirates,  and  co-operating  with  them  to  place  the  stolen 
property  beyond  the  reach  of  the  owners  1 

See  U.  S.  Senate  Documents,  vol  8,  1838-9,  Doc.  No.  216, 
p.  8,  30,  31.  U.  S.  Senate  Documents,  1842,  Doc.  No.  137, 
p.  2,  6.  U.  S.  Senate  Documents,  1844,  Doc.  No.  135,  p.  4, 
5,  7.  Ashburton  Correspondence,  p.  17,  18,  21,  24.  Resolutions 
of  U.  S.  Senate  as  to  the  Enterprise.  Calhoun* s -Speeches,  p. 
380.  See  also  the  speeches  of  senators  Benton,  Rives,  and  Con- 
rad  on  the  Treaty  of  Washington.  Mr.  Levy's  speech  in  the 
House  of  Representatives  on  the  recent  Florida  case  ;  and  the 
correspondence  accompanying  the  Treaty  of  Annexation.  The 
Louis,  2  Dodson,  251.  The  Diana,  I  lb.  97.  1  Martens,  200, 
202.    1    Vattel,  314,  397. 

Let  us  next  look  at  the  powers  which  were  claimed  by  the 
authorities  of  Nassau,  over  the  persons  and  property  on  board 
the  Creole. 
The  Attorney  General  testifies,  that  the  slaves  on  board  an 
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American  vessel,  sailing  from  one  port  of  the  United  States 
to  another,  and  driven  by  necessity  or  force  into  a  British  port, 
become  free,  and  that  the  right  of  their  owners  ceases ;  that 
the  owners  would  not  be  allowed  to  exercise  any  control 
over  such  slaves,  even  while  on  board  the  vessel :  that  if  the 
owners  should  have  recourse  to  violence  to  enforce,  their  control 
as  masters,  the  authorities  of  Nassau  would  interfere  and 
punish  the  masters,  in  the  same  way  as  if  the  slaves  were 
free. 

Such  are  the  doctrines  of  the  British  ministry.  See  U.  S. 
SencUe  Documents j  1838-9,  Doc.  216,  p.  15,  26.  See  also  Lmrd 
AberdeerCs  letter^  in  the  correspondence  of  the  Treaty  of  Annexa- 
tion. That  these  doctrines  were  applied  to  the  slaves  on  the 
Creole,  and  that  they  were  liberated  by  the  interference  of  the 
British  authorities,  is  conclusively  proved  by  the  evidence. 

Let  us  admit,  for  the  sake  of  argument  merely,  that  the  plaintiff 
is,  as  owner,  liable  to  the  company  for  the  torts  of  the  slaves, 
and  that  the  acts  of  piracy  sprang  from  a  natural  vice  of  the 
property  insured,  and  thus  were  a  cause  of  loss  not  covered 
by  the  policy.  Let  us  see  whether  this  admission  Avould  lead 
the  court  to  a  different  conclusion,  as  to  the  cause  of  the  loss 
of  the  slaves. 

When  the  Consul  came  on  board,  every  trace  of  insurrec- 
tion had  vanished.  Gifford  was  placed  in  conunand,  without  re- 
sistance ;  the  American  flag  was  hoisted,  without  obstacle ; 
and  four  hours  elapsed  before  the  military  guard  set  foot  on 
the  Creole.  The  American  witnesses  all  testify  that  but  for  the 
British  interference,  the  Creole,  with  the  slaves  on  board, 
might  have  been  brought  to  New  Orleans. 

But  it  is  contended  that  the  witnesses  are  all  wrong ;  that  the 
interference  was  not  the  cause  of  the  loss,  and  that  it  was  the 
insurrection  which  prevented  the  slaves  from  reaching  New  Or- 
leans. It  is  contended  that  this  results  from  the  legal  principles 
of  insurance.     We  are  referred  to  several  decisions. 

In  the  case  of  Hahn  v.  Cobbett,  it  is  decided  that  the  cause  of  the 
loss  was  shipwreck,  rather  than  the  subsequent  capture.  Why? 
The  decision  informs  us :  "  The  ship  is  totally  lost ;  and  though 
the  goods  are  afterwards  recovered  in  a  damaged  state,  they 
fall  into  the  hands  of  an  enemy  ;  and,  but  for  that  circumstance, 
would  also  have  been  totally  lost.  It  is  asked,  when  can  the 
goods  be  said  to  have  been  lost  ?  When  the  ship  was  totally 
lost.  There  is  no  statement  that  any  other'  ship  was  at  hand, 
or  that  any  land  uxis  near.  The  vessel  and  cargo  were  wrecked, 
and  a  total  loss  incurred  before  the  enemy  irUerfered."  This  is  the 
turning  point  of  the  case. 

Here  it  is  not  proved  that,  "  but  for  the  circumstance"  of  the 
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British  interference,  the  slaves  would  have  been  totally  lost. 
On  the  contrary,  the  record  is  full  of  evidence  that,  "  but  for  that 
circumstance"  the  slaves  would  have  been  safely  brought  to 
New  Orleans. 

In  Hahn  v.  Gobbctt^  the  two  facts  which  controlled  the  decis- 
ion, were  these : 

1st.  That  by  the  sea-damage  to  the  greater  part  of  the  cargo, 
and  by  the  stranding  and  breaking  up  of  the  ship  on  an  unfre- 
quented coast,  the  voyage  was  inevitably  defeated,  and  an  ac- 
tual total  loss  had  taken  place. 

2d.  That  the  seizure  by  the  enemy  was  the  only  means  of 
saving  anything  from  the  wreck,  and  as  that  was  an  excepted 
risk,  the  total  loss  was  equivalent  to  the  physical  destruction  of 
the  whole  property. 

Patrick  V.  Commercial  Insurance  Company ^B,cBJse  of  insurance 
upon  the  vessel,  is  relied  on.  The  ship  was  driven  by  a  storm 
high  upon  the  shore,  and  buried  in  the  sand,  and  afterwards  the 
wreck  was  burnt.  The  question  was,  whether  it  was  a  loss  by 
sea  risk — ^the  only  peril  insured  against  in  the  policy.  Clearly, 
the  peril  of  the  seas.  Why  ?  Chancellor  Kent  tells  us,  it  is  be- 
cause the  ship  had  been  driven  in  a  gale  *'  high  and  dry  two 
hundred  feet  above  high  water  mark,  and  was  buried  in  mud 
and  sand  to  within  three  streaks  of  her  bends.  The  master  be- 
lieved the  ship  to  be  bilged,  but  could  not  ascertain  the  fact. 
She  could  not  have  been  got  off  without  taking  her  to  pieces,  or 
digging  a  canal,  which  would  have  cost  more  than  the  V€Uue  of  the 
ship" 

is  it  pretended  that  the  insurrection  of  the  nineteen  had  de- 
prived the  slaves  insured  of  all  value  7  Otherwise,  this  case  is 
in  our  favor. 

In  the  case  cited,  the  fact  that  the  ship  was  buried  in  the  sand, 
was  equivalent  to  being  sunk  in  the  water.  It  was,  in  other 
words,  equivalent  to  the  total  physical  destruction  of  the  thing 
insured.  To  make  that  case  applicable  to  the  present,  the  coun- 
sel are  obliged  to  contend  that  the  bare  fact  of  going  into  the 
harbor,  did,  per  *e,  destroy  the  character  of  slaves,  which  they 
possessed  before  that  event,  and  made  them  free  men. 

In  another  case  relied  on,  that  of  Schiefflin  v.  New  York  InsU' 
ranee  Company^  Chancellor  Kent  supposes  a  policy  which  cov- 
ered capture  only.  The  vessel  was  captured  and  never 
released,  but  was  shipwrecked.  It  was  held  that  capture  was 
the  cause  of  the  loss,  because  capture  was  that  which  pre- 
vented the  vessel  from  continuing  the  voyage,  and  of  itself  au- 
thorized an  abandonment.  The  loss  was  total  before  the  ship- 
wreck. 

To  enable  the  defendants  to  avail  themselves  of  this  decision, 


304  NEW  ORLEANS, 


McCargo  ▼.  The  New  Orleans  Insurance  Com  pan  j. 


they  were  bound  to  show  that  the  slaves  were  prevented  by  the 
revolt,  per  se^  from  being  brought  to  New  Orleans — a  state  of 
things  directly  contradicted  by  all  the  evidence  in  the  cause. 

In  Magoin  v.  New  England  Marine  Insurance  Company^  the 
same  principle  was  settled.  There  was  also  a  capture,  and,  du- 
ring the  capture,  a  loss  by  exposure  in  a  hot  climate.  The 
court  begins  by  stating,  that  the  capture,  per  se,  constituted  a 
total  loss  within  the  policy — that  is,  that  the  capture  of  itself 
was  a  sufficient  and  adequate  cause,  without  the  exposure,  to 
prevent  the  further  prosecution  of  the  voyage.  The  capture 
alone  was  a  total  loss.  How  different  were  the  facts  in  that 
case  from  those  in  the  present.  b*ee  also  Barker  v.  Blake^^ 
9  East,  383.    And  Savage  v.  Pleasants,  5  Hinney,  403. 

So  in  Totten  v.  Ocean  Insurance  Company,  also  relied  on  by 
our  opponents,  Judge  Story  puts  the  case  of  a  ship  burnt  to  the 
water's  edge,  so  that  she  immediately  filled  and  sunk.  Surely 
the  burning  of  the  ship  to  the  water's  edge,  so  as  to  let  in  the 
water,  was  a  cause  adequate  of  itself  to  prevent  the  prosecu- 
tion of  the  voyage. 

It  was  in  itself  a  total  loss,  by  the  physical  destruction  of  the 
property.  The  loss  being  total,  that  which  produced  it  was  its 
proximate  cause,  viz.,  fire. 

In  endeavoring  to  apply  these  decisions,  the  counsel  appear 
to  overlook  the  great  principle  which  perv^ades  them,  viz : 
that  a  loss  which  is  once  complete  by  the  physical  destruction 
of  the  property,  or  what  is  equivalent  thereto,  fixes  the  rights  of 
the  parties,  and  renders  it  unnecessary  to  look  to  any  subsequent 
event. 

They  take  for  granted  that,  on  Friday,  the  12th  of  November, 
the  voyage  was  inevitably  defeated.  But  as  this  is  a  fact  directly 
disproved  by  the  evidence,  the  authorities  are  irrelevant,  how- 
ever correct  they  might  be  as  applied  to  the  facts  for  which 
they  were  intended  See  also  the  cases  cited  in  1  Phillips,  690. 
But  "  every  loss  must  be  imputed  to  its  immediate,  and  not 
to  any  remote  cause,"  says  Marshall,  (p.  418).  See  also.  Wa- 
ters V.  MercJiants  Louisville  Insurance  Company,  (11  Peters,  223). 
Phillips,  (vol.  1,  p.  694,)  states  the  law  as  follows :  "  If  a  loss 
is  occasioned  by  different  perils,  it  is  usually  to  be  attributed 
to  that  by  which  it  is  immediately  occasioned.  Causa  proxima 
spectatur" 

In  Goold  V.  8?iaw,  (1  Johnson's  Cases,  293,  and  2  Johnson's  Ca- 
ses, 442,)  the  ship  met  with  sea-damage,  and  put  into  Marti- 
nique to  repair.  Before  the  repairs  could  be  completed,  the 
porter  and  claret,  forming  the  greater  part  of  the  cargo,  would 
be  spoiled  by  the  heat  of  the  climate,  and  a  sale  was  thus  ren- 
dered necessary.    The  sale  being  made,  the  voyage  was  aban- 
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doned*  The  question  was;  whether  there  was  a  loss  of  the 
cargo  bv  a  penil  of  the  sea.  The  plaintiff  contended  it  was  that 
peril  which  had  compelled  the  vessel  to  come  into  Martinique, 
and  to  abandon  the  voyage ;  and  that  the  same  peril  must  be 
considered  as  the  proximate  cause  of  the  loss,  because  if  the 
sea-damage  had  not  existed,  the  sale  of  the  articles  would  not 
have  been  rendered  necessary. 

Is  the  case  referred  to  analogous  to  that  now  before  the  court  T 
In  the  case  quoted,  the  plaintiff  sought  to  trace  the  proximate 
cause  to  what  occurred  on  the  sea.  In  the  present  case,  the  de- 
fendants set  up  the  same  pretension.  In  that  case,  the  plaintiff 
maintained  that  the  loss  could  not  have  occurred,  if  the  vessel 
had  not  gone  into  port.  In  this  case,  the  defendants  rely  on  the 
same  argument.  In  that  case,  the  plaintiff  contended  that  the 
vessel  would  have  completed  her  voyage,  but  for  the  sea  peril. 
In  this  case,  the  defendants  say  the  same  thing.  There  the  de- 
fendants contended  that  the  loss  could  not  have  occurred,  but  for 
the  heat  o{  the  climate.  Here  the  plaintiff  contends,  that  the  loss 
could  not  have  occurred  but  for  the  autharUies  of  the  island. 
There  it  was  contended,  that  the  brectking  up  of  the  voyage, 
was  caused  by  the  sea  peril,  and  that  the  vessel  insured  was  so 
connected  with  the  cargo,  that  the  company  were  liable  in  the 
same  manner  as  if  the  insurance  had  been  on  the  cargo.  Here 
it  is  contended,  that  the  plaintiff  has  assumed  the  peril  of  insur- 
rection as  to  the  slaves  insured,  that  he  is  liable  for  all  the  con- 
sequences of  the  insurrection  as  to  the  slaves  insured,  and  that  it 
is  not  limited  to  the  slaves  in  the  policy.  There  the  defendants 
were  liable  for  a  loss  by  sea-damage,  and  not  for  a  loss  by  the 
heat  of  the  climate.  Here,  as  it  is  admitted  for  the  sake  of  ar- 
gument, the  defendants  are  not  liable  for  a  loss  by  insurrection, 
but  they  are  liable,  in  express  terms,  for  a  loss  by  interference. 

What  was  the  decision  ?  That  the  loss  was  not  caused  by  a 
peril  of  the  sea. 

Talham  v.  Hodgscn^  (6  Dumford  &  East's  Rep.  656,)  was  an 
insurance  upon  slaves.  The  voyage  was  unusually  prolonged, 
so  that  the  ship  became  short  of  water  and  provisions;  and  it 
became  necessary  to  throw  a  part  of  the  slaves  overboard.  The 
question  was  as  to  the  cause  of  the  loss :  was  it,.or  not  a  peril  of 
die  sea  f 

It  was  evident  then,  that  but  for  the  unusual  prolongation  of 
the  voyage  by  bad  weather,  the  provirions  and  water  would  not 
have  given  out.  The  want  of  provisions  and  water,  under  the 
circumstances,  was  a  peril  of  the  sea.  It  was  also  evident,  that 
but  for  this  peril  of  the  sea,  the  loss  would  not  have  occurred. 

But  these  facts  were  not  considered  sufficient  by  the  court, 
which  decided  that  the  loss  was  nof  caused  by  a  peril  of  the  sea. 

Vol.  X.  80 
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The  case  of  Delano  v.  Bedford  Marine  Insurance  Company  • 
(10  Massachusetts  Rep.  347,)  is  directly  in  point.  The  ship- 
Emulous  and  cargo  were  insured  from  the  United  States  to  Great 
Brit€un.  Before  the  vessel  departed  from  Savannah,  she  was 
arrested  by  the  embargo  imposed  for  ninety  days,  and  during 
that  period  war  was  declared,  and  the  voyage  was  thus  made 
unlawftil.  The  question  was,  whether  the  embargo  was  the 
cause  of  the  loss. 

The  analogy  existing  between  that  case  and  the  present  one,, 
is  very  close. 

In  both  cases  the  loss  is  admitted,  and  the  only  question  is^  to 
ascertain  the  proximate  cause. 

In  that  ccuse,  the  embargo  was  a  peril  covered  by  the  policy, 
and  the  war  was  not  covered  by  it.  If  the  embargo  was  the 
cause  of  the  loss,  then  the  insurer  was  liable  ;  but  if  the  war 
was  the  cause,  then  the  insurer  was  discharged. 

In  that  case,  the  embargo  continued  until  the  war  was  declar- 
ed, and  was  only  terminated  by  the  declaration*  The  ship  was 
detained  in  port  by  the  embargo,  when  the  war  was  declared. 
In  other  words,  the  ship  was  under  the  operation  of  one  peril, 
when  another  peril  intervened,  and  a  total  loss  ensued.  The 
declaration  of  war  could  not  have  effected  the  policy,  but  for 
the  previous  detention  caused  by  the  embargo. 

In  this  case,  according  to  the  arguments  of  our  opponents,  a 
similar  state  of  facts  existed. 

They  say  that  while  the  slaves  insured  were  under  the  opera- 
tion of  an  excepted  peril,  the  interference  occurred,  and  thai 
the  excepted  peril  must  be  treated  as  the  proximate  cause  of 
the  loss.  But  their  claims  find  little  support  from  this  decision. 
The  court  held,  that  though  the  embargo  had  remotely  occa- 
sioned the  loss,  yet  that  it  could  not  be  considered  as  the  proxi* 
mate  cause. 

The  court  say: ''  If  the  Emulous  had  been  stranded  and  wreck- 
ed in  the  port  of  Savannah,  while  detained  there  under  the  em- 
bargo, the  insurers  would  have  been  liable  for  the  loss ;  but  not 
upon  the  averment  of  a  loss  by  detention ;  although  it  might  be 
argued  that  it  was  entirely  the  consequence  of  the  detention^ 
and  that,  but  for  the  embargo,  the  peril,  by  which  the  ship  had 
been  lost,  would  not  have  been  incurred.  In  every  question  of 
loss  demanded  upon  a  policy  of  insurance,  it  is  the  immediate  and 
direct,  not  the  remote  or  contingent  cause  of  the  loss,  which  is 
to  be  regarded,  in  stating  and  maintaining  the  title  of  the  assur- 
ed to  recover  upon  the  contract.*' 

In  Hodgson  v.  Malcolm^  (2  Bosanquet  &  Puller's  New  Re- 
ports, p.  286),  the  plaintiff  declared  for  a  loss  by  the  perils  of  the 
sea.     As  they  were  warping  the  ship  into  port,  a  part  of  the 
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crew  were  sent  ashore  in  the  only  boat  of  the  ship,  to  make  fast 
one  line  and  cast  off  another.  The  men  were  instantly  impress- 
ed by  the  king's  officer,  and  were  prevented  from  performing 
their  duty,  whereby  the  ship  sprung  aleak,  immediately  ground- 
ed, and  otherwise  suffered  heavy  damage. 

The  underwriters  contended  that  the  acts  of  the  press  gang 
in  seizing  the  sailors,  was  the  cause  of  the  loss,  and  being  an  act 
of  the  public  authorities,  they  were  not  liable.'  But  the  court 
said :  ^  The  press  gang  is  not  the  necessary  cause  of  the  loss ; 
for,  supposing  all  hands  to  be  taken  out  of  a  ship  at  sea,  still  the 
ship  might  be  picked  up  and  saved.  An  act  of  that  kind,  there- 
forCt  is  not  the  inevitable  cause  of  the  hss,*^ 

In  that  case,  the  force  exerted  upon  the  crew,  was  instantly 
followed  by  the  damage.  Yet  was  the  force  considered  the  re- 
mote cause,  and  as  not  discharging  the  underwriters  for  the 
loss,  the  cause  of  which  was  a  peril  of  the  sea. 

In  Smith  V.  Scott,  (4  Taunton's  Rep.  126),  the  plaintiff  declar- 
ed for  a  loss  by  perils  of  the  sea.  The  ship  Margaret  ran  foul  of 
the  Helena,  by  the  grossest  neglect  There  was  but  one  man  on 
the  deck  of  the  Margaret,  and  he  was  asleep.  It  was  contend- 
ed this  was  not  a  loss  by  perils  of  the  sea,  but  by  the  gross,  cul- 
pable negligence  of  the  crew. 

But  the  court  decided  otherwise.  ^*  We  do  not,"  say  they, 
*'  know  how  to  make  this  out  not  to  be  a  peril  of  the  sea.  What 
drove  the  Margaret  against  the  Helena  ?  The  sea.  What  was 
the  cause  that  the  crew  of  the  Margaret  did  not  prevent  her 
fr<»n  running  against  the  other  ?  Their  gross,  culpable  negli- 
gence ;  but  still,  the  sea  did  the  mischief." 

Thus  it  was  obvious,  that  the  collision  could  not  have  hap- 
pened, but  for  the  gross  negligence  of  the  crew.  Yet  that  was 
considered  as  the  remote  cause  only  of  the  loss. 

In  Hadkinson  v.  Robinson,  (3  Bosanquet  and  Puller's  R.  p.  392), 
the  court  held  that,  in  order  that  the  loss  happen  from  a  peril 
insured  against,  it  is  necessary  that  it  **  be  a  peril  acting  upon 
the  subject  insured  against  immediately,  and  not  circuitously.^ 

In  Forder  v.  Christie,  (11  East.  205),  there  was  a  detention  of 
the  vessel  by  the  king's  ship  in  the  Badtic,  and  afterwards  a  hos- 
tile embargo  was  laid  on  British  vessels  at  St.  Petersburg,  the 
port  of  destination ;  whereupon  the  ship  returned  to  Hull,  her 
port  of  departure,  and  the  owners  abandoned  for  a  loss  by  de- 
tention of  princes. 

The  Court  of  King's  Bench  held  that  the  proximate  cause  of 
the  loss  was  not  the  detention,  but  the  embargo.  **  Suppose," 
say  they,  ^  there  had  been  foul  weather  to  a  certain  point  of  t4ie 
voyage,  and  then  bad  weather  and  adverse  winds,  which  had 
prevented  the  vessel  from  entering  her  port  of  destination  till 
she  had  received  advice  of  the  embargo,  which  obliged  her  to 
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put  back  ;  could  that  have  been  declared  upon  as  a  loss  by  the 
perils  of  the  sea  ?  And  yet  that  might  as  well  be  said  to  be  the 
causa  remota  of  the  loss  of  the  voyage,  as  the  detention  in  this 
case ;  but  that  will  not  do :  the  risk  insured  against  must  be  the 
effective  cause  of  the  loss^  in  order  to  charge  the  underwriters.  But 
here  there  was  the  concurrence  of  another  overbearing  cause, 
namely,  the  hostile  embargo  in  the  destined  port,  which  was  the 
immediate  cause  of  the  ship's  return,  and  of  the  loss  of  the  voy« 
age." 

In  Powell  v.  Gudgeon^  (5  Maule  &  Selwyn's  Rep.  436),  the 
ship  met  with  sea-damage,  put  into  port,  and  it  became  neces- 
sary to  sell  part  of  the  cargo  to  pay  for  the  repairs.  The  plain- 
tiff  claimed  as  a  loss  by  perils  of  the  sea. 

Lord  Ellenborough,  in  pronouncing  the  opinion  of  the  court 
said :  '*  I  am  inclined  to  think  the  damage  in  this  case  is  to  be 
considered  as  not  arising  immediately  from  a  peril  of  the  sea» 
although,  in  a  remote  sense,  it  may  be  said  to  have  been  brought 
about  by  a  peril  of  the  sea ;  but  our  rule  of  construction  is,  causa 
proximay  mm  remota  spectatur.  In  conformity,  therefore,  to  the 
rule,  that  the  proximate  cause,  and  not  that  which  is  remote, 
is  to  be  looked  to,  I  think  the  underwriter  is  not  liable.'' 

There  the  loss  was  rendered  necessary  by  the  sea-damage  to 
to  the  ship.  Yet  the  court  refused  to  recognise  the  peril  of  the 
sea  as  the  proximate  cause. 

ln>LivieY.  Janson  (12  East's  R  p.  652,)  the  ship  Liberty,  in 
attempting  to  escape  at  night  from  the  port  of  New  York«  was 
carried  ashore  upon  the  rocks  by  a  body  of  ice,  and  a  large  hole 
was  made  in  the  side  by  the  ice,  and  another  in  the  bottom  by 
the  rocks.  The  water  soon  rose  four  feet  in  the  hold,  and  the 
ship  fell  down  on  her  side  as  the  tide  left  her.  During  die  night, 
the  captain,  with  his  officers  and  crew,  all  abandoned  the  ves- 
sel. In  that  condition  she  was,  on  the  next  day,  seized  by  the 
government  officers  for  a  violation  of  the  embargo  law,  and 
was  afterwards,  with  her  cargo,  condemned  on  that  account. 
There  was  a  warranty  against  American  condemnation.  The 
question  was,  whether  the  proximate  cause  of  the  loss  was  a 
peril  of  the  sea,  or  the  American  condemnation :  if  the  former, 
the  insurer  was  liable ;  if  the  latter,  he  was  discharged. 

Lord  Ellenborough,  in  pronouncing  the  decision,  said:  **It 
appears  to  me  that  this  case  falls  within  the  general  principle, 
that  causa  proxima^  non  remota  spectatur.  It  therefore  seems 
to  me  to  be  useless  to  be  seeking  about  for  odds  and  ends  of 
previous  and  partial  losses,  which  might  have  happened  to  a 
ship  in  the  course  of  her  voyage,  when,  at  last,  there  was  one 
overwhelming  cause  of  loss  which  swallowed  up  the  whole  sub- 
ject matter.    It  is  to  be  recollected,  that  nothing  is  properly  im- 
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pntable  to  thesea-damagi;,.  butthe  deterioration  of  the  ship  and 
cargo ;  for,  though  such  sea-damage  might  stop  the  progress  of 
the  voyage,  and  so  brin^  the  shin  and  cargo  within  the  reach  and 
effect  of  smne  other  distinct  perils  vohich  they  might  otherwise  have 
escaped^  yet  the  substantive  loss  by  that  latter  peril  is  imputable  to 
that  latter  peril  only t  not  to  the  premous  sea-damage.^  If,  for  in- 
stance, a  ship  meet  with  sea-damage,  which  checks  her  rate  of 
sailing,  so  that  she  is  taken  by'an  enemy,  from  which  she  would 
otherwise  have  escaped,  though  she  would  have  arrived  safe 
but  for  the  sea-damage,  the  loss  is  to  be  ascribed  to  the  capture, 
not  to  the  seardamage ;  and  this  upon  the  principle  that  causa 
proxtma^  non  remota  spectatur.  The  case  of  Green  v.  Elmslie^ 
which  was  cited  in  the  argument,  proceeds  upon  a  similar  prin- 
ciple. There  the  ship  would  not  have  been  captured,  had 
she  not  been  driven  by  stress  of  weather  upon  the  enemy's 
coast ;  and  yet  the  loss  was  held  imputable  to  the  capture,  and 
not  to  the  perils  of  the  sea,  which  had  driven  the  vessel  within 
the  influence  of  the  perils  of  capture.'* 

Can  it  be  said  that  the  situation  of  the  Creole,  when  the  in- 
terference took  place,  was  more  precarious  than  that  of  the  Li- 
berty when  she  was  seized  by  the  custom-house  officers  ?  If  it 
be  urged  that  there  was  little  prospect  of  the  brig  being  able  to 
bring  the  slaves  insured  to  New  Orleans  after  the  insurrection — 
may  we  not  say,  there  was  no  prospect  of  the  ship  being  able 
to  complete  the  voyage,  after  she  had  been  abandoned  by  every 
person  on  board — ^was  then  derelict — surrounded  by  the  floating 
ice— hard  upon  the  rocks — ^two  holes  in  the  hull — and  her  hold 
filling  with  water  by  each  influx  of  the  tide  ?  Indeed  it  is  con- 
sidered that  the  situation  of  the  ship  would  have  authorised  an 
abandonment  for  a  total  loss,  if  it  had  been  made  prior  to  the 
seizure.     1  Phillips,  694.  < 

In  Barnes  v.  Maryland  Insurance  Company^  (5  Harris  and 
Johnson's  R.  p.  139),  the  schooner  Hawk,  warranted  free  from 
seizure  in  port,  was  captured  at  sea  and  carried  into  port,  and 
afterwards  was  taken  into  the  public  service,  by  order  of  the 
minister  of  marine,  without  any  judicial  proceedings. 

If  the  capture  at  sea  was  the  proximate  cause  of  the  loss, 
then  the  insurer  would  be  liable,  but  if  the  seizure  in  port  was 
theproximate  cause,  then  he  was  relieved. 

The  court  held,  that  ^  the  taking  of  the  Hawk  into  the  ser- 
vice of  the  French  government  may  be  considered  as  an  act 
distinct  from  the  capture,  and  as  a  seizure  within  the  letter  of 
it."  "That  is,"  says  Phillips,  (vol.  1,  p.  728),  "the  seizure  in 
port  for  the  public  service,  was  considered  to  be  the  proximate 
x^ause  of  the  loss." 

In  this  case,  the  vessel  had  been  captured  at  sea,  and,  there- 
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forci  if  an  abandonment  had  been  made  before  the  vessel  was 
taken  into  public  service,  the  plaintiff  might  have  recovered  for 
a  total  loss.  Still,  the  capture  was  held  not  to  be  the  proximate 
cause  of  the  loss. 

Can  it  be  said  that  the  prospects  of  the  Creole  were  more  des- 
perate after  the  insurrection,  and  before  the  interference,  than 
were  those  of  the  Hawk  after  her  capture  at  sea,  and  before  her 
seizure  by  the  order  of  the  minister  r 

In  Bice  v.  Horner^  (12  Mass.  Rep.  p.  337),  the  ship,  warrant- 
ed free  from  capture,  was  disabled  by  a  storm,  was  injured  to 
more  than  three-fourths  of  her  value,  and,  in  fact,  was  not  worth 
repairing.  While  in  that  shattered  condition,  she  was  captured. 
The  question  was,  whether  the  loss  occurred  by  a  peril  of  the 
sea. 

Chief  Justice  Parker,  in  delivering  the  decision  of  the  court, 
adverted  to  the  cases  of  Green  v.  Elmslie^  and  Livie  v.  Janson^ 
and  said,  that  the  rule  which  those  cases  lay  down,  '^  must  be 
considered  as  founded  on  correct  principles,  and  as  a  necessary 
branch  of  the  law  of  insurance." 

It  had  been  urged,  in  argument,  that  ^*  in  the  cases  decided  on 
that  principle,  a  partial  loss  only  was  claimed.  But  it  is  said, 
that  in  this  case  there  was  a  total  loss  of  the  ship  by  the  perils 
of  the  sea,  befcnre  she  was  captured,  because  she  was  injured  to 
three-fourths  of  her  value,  and  was  not  worth  repairing.  We 
have  been  struck  with  this  distinction,  and  have  not  aband<med 
it  without  much  hesitation,  because  the  technical  rules  only 
seem  to  prevent  the  plaintiffs  from  recovering  an  indemnity  for 
the  multiplied  disasters  of  the  voyage.  BiU^  on  full  canstdera- 
tunif  we  are  of  opinion  that  the  pliinitiffs  cannot  prevail  on  this 
ground.  The  ship,  although  damaged,  was  entire  as  a  ship, 
when  taken  possession  of  by  the  French  officers.  If  she  had 
not  been  damaged,  and  had  arrived  at  the  same  place,  the  same 
catastrophe  would  have  happened.  It  is  true,  the  tempest 
obliged  her  to  go  into  that  port ;  but  the  going  in  was  not  the  loss. 
It  was  the  capture ;  and  the  underwriters  against  capture,  if 
there  be  any,  must  make  up  the  loins',"  &c. 

If  any  doubt  should  exist  as  to  the  applicability  of  the  previ- 
ous cases,  the  facts  of  the  last  case  quoted,  render  it  entirely 
similar  to  the  Creole  case. 

In  that  case,  the  loss  under  the  first  peril  was  not  merely  a 
partial  loss,  but  it  was  a  technical  total  loss,  before  the  occur- 
rence of  the  second  peril.  The  point  was  expressly  made  in  ar- 
gument, and  decided  upon  mature  deliberation.  However  great 
was  the  loss  sustained  by  the  sea-damage,  still  that  does  not, 
by  the  well  settled  rule  of  insurance,  prevent  the  subsequent 
capture  from  being  considered  as  the  proximate  cause  of  the 
loss. 


-J 
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In  Knight  v.  Camhridgej  (quoted  in  11  Petersdorff,  p.  267), 
the  Court  of  King's  Bench,  in  speaking  of  an  attempt  by  the  in- 
surer to  narrow  down  his  obligations,  made  this  very  just  obser- 
vation :  *'  The  end  of  insuring  is  to  be  safe  at  all  events,  and  it 
would  be  very  prejudicial  if  we  were  to  be  making  loop-holes 
to  get  out  of  these  policies/' 

From  this  review  of  the  decided  cases,  the  following  rules  of 
construction  may  be  drawn :  ^ 

1st.  That  a  loss  is  occasioned  by  a  concurrence  of  perils, 
either  when  they  both*  commence  their  operation  at  the  same 
moment,  or  when  one  precedes  the  other,  but  before  there  is  a 
physical  destruction  of  the  thing  assured,  or  what  is  equivalent 
thereto,  and  before  any  abandonment  has  taken  place,  the  other 
peril  supervenes,  and  the  thing  insured  is  then  either  physically 
destroyed,  or  otherwise  absolutely  prevented  from  arriving  at 
the  port  of  destination. 

2d.  That  where  there  is  a  concurrence  of  perils,  the  last 
one  which  operates,  is  considered  the  cause  of  the  loss,  and  is 
termed  its  proximate  cause. 

3d.  That  it  does  not  necessarily  follow  that,  if,  while  the  thing 
insured  is  under  the  operation  of  one  peril,  a  second  peril  inter- 
venes and  a  loss  takes  place,  the  former  peril  is  to  be  consider- 
ed the  cause  of  the  loss. 

4th.  That  if  the  damage  caused  by  the  first  peril  amounts 
only  to  a  technical  loss,  or  more  than  fifty  per  cent,  so  that  the 
thing  insured  remains  in  specie,  the  second  peril  which  super- 
venes is  to  be  considered  as  the  cause  of  the  loss. 

5th.  That  if  the  thing  insured,  though  it  continue  to  exist  in 
specie,  yet  has  been  rendered  absolutely  worthless,  and  of  no 
value  whatever  by  the  operation  of  the  first  peril,  this  is  equiv- 
alent to  a  physical  destruction  of  the  property,  and  that  peril  is  to 
be  deemed  the  cause  of  the  loss,  no  matter  what  peril  may  sub- 
sequently happen. 

6th.  That  the  act  or  event  which  occasions  the  loss,  is  to  be 
regarded  as  its  cause,  rather  than  the  agent  which  is  employed, 
eo  instarUif  to  bring  about  the  result. 

7th.  Tliat  in  the  construction  of  general  policies;  whero  the 
loss  is  proved,  the  courts  lean  in  favor  of  the  insured,  to  give  ef- 
fect to  the  indemnity  which  formed  the  consideration  of  the  con- 
tract, and  for  which  the  pretium  periculi  was  paid. 

IX.  Another  objection  is  taken  to  the  plaintiff^'s  right  of  re* 
covery.  It  is  contended  that  the  underwriters  are  discharged  by 
the  alleged  omission  on  the  part  of  the  officers  and  crew,  to  ob- 
serve the  proper  vigilance  and  police  on  boards  prior  to  the  in- 
surrection. It  is  said  that  the  slaves  ought  to  have  been  locked 
up  at  night,  and  a  guard  placed  over  the  hatches.     It  is  argued 


312  NEW  ORLEANS, 


McCargo  v.  The  N  ew  Orleaiu  Insurance  Company. 


that  if  these  preeautions  had  been  used,  the  revolt  could  not 
have  happened. 

In  other  words,  the  defendants  contend  that  the  cause  of  the 
loss  is  not  the  interference  nor  the  insurrection,  but  the  impru- 
dence and  negligence  of  the  officers  and  crew.  Although  our 
opponents  choose  to  consider  it  as  one  of  the  contingencies 
against  which  the  assured  waiirants,  it  is  evident  that  the  objec- 
tion can  only  prevail,  if  at  all,  by  maintaining  that  the  alleged 
negligence  and  imprudence  are  the  cause  of  the  loss. 

The  importance  of  adheKng  to  the  principle,  ccuua  proximal 
turn  remota  spectatur,  is  well  illustrated  by  this  objection. 

The  loss  cannot  be  controverted.  If  the  witnesses  are  be- 
lieved, there  is  no  doubt  as  to  the  cause.  But  the  defendants 
contend  that  the  witnesses  are  all  wrong,  because,  they  say, 
that  if  the  insurrection  had  not  occurred,  there  could  have  been 
no  interference.    Ergo^  the  insurrection  caused  the  loss. 

Having  taken  one  wrong  step,  they  continue,  and  say  that  if 
there  had  not  been  negligence  and  imprudence  of  the  officers 
and  crew,  there  would  have  been  no  insurrection.  Ergo,  the 
negligence  and  imprudence  are  the  cause  of  the  loss. 

BuLLARD,  J.  This  case,  together  with  six  others,  growing  oul 
of  the  loss  of  the  slaves  on  board  the  brig  Creole,  which  was 
carried  by  the  mutineers  into  the  harbor  of  Nassau,  in  Novem- 
ber, 1841,  and  which  has  been  the  subject  of  so  much  diplomat- 
ic, as  well  as  forensic  discussion,  was  elaborately  argued  last^ 
summer,  before  the  ac^oumment  of  the  court,  both  by  brief,  and 
viva  voce.  They  are  actions  upon  several  policies  of  insurance, 
underwritten  by  different  insurance  companies  in  this  city,  up- 
on slaves  shipped  on  board  that  vessel  for  this  port  As  all  the 
cases  relate  to  the  same  voyage,  and  all  the  slaves  insured  were 
lost  at  the  same  time  and  by  the  same  disaster,  they  have  all 
been  considered  together  ;  and  it  is  supposed  that  the  opinion  v 
which  we  are  about  to  pronounce  in  one  of  the  cases,  will  be 
decisive  of  all. 

The  first  question  is,  what  risks  did  the  insurers  assume  ?  In 
the  present  case,  and  in  three  others,  the  terms  of  the  policy 
are:  "  Warranted  free  from  elopement,  insurrection^  and  natural 
death."  In  one  of  them,  to  wit,  Lockeit  v.  77le  Firemeris  Insu- 
rance Company y  it  is  stipulated  that  the  "insurers  are  not  liable 
for  suicide,  mutiny^  natural  death,  or  desertion."     In  the  re- 


MARCH.  1645.  313 


McCaiqjro  y.  TKe  New  Orleans  iDsunnce  Company. 


maining  two  cases,  it  is  declared  that  the  company  shall  not  be 
liable  for  **  suicide,  desertion,  or  natural  death." 

In  common  parlance,  there  is  little  or  no  difference  between 
mutiny  and  insurrection.  In  this  very  case,  in  the  briefs  of 
counsel,  in  the  statements  of  witnesses,  and  in  the  official  cor- 
respondence, the  rising  of  the  slaves  on  board  is  called,  indis. 
criminately,  mutiny  and  insurrection.  The  parties  are  sup- 
posed to  have  had  in  view,  the  conduct  of  the  slaves,  who 
formed  the  subject  of  the  insurance,  rather  than  the  obedience 
and  subordination  of  the  crew,  whose  forcible  resistance  of  the 
authority  of  the  master,  would  be  mutiny,  technically  speaking. 
The  only  difference,  therefore,  in  our  opinion,  between  that  case 
in  which  the  word  mutiny  is  used,  and  those  in  which  the  policy 
contains  the  word  insurrection^  is,  that  in  the  first  the  mutiny  is 
clearly  an  excepted  risk,  and  in  the  others  is  presented  the  ques- 
tion, much  discussed  at  the  bar,  whether  the  expressions  amount 
to  a  technical  warranty,  or  were  only  intended  to  exempt  the  in- 
surers from  the  risk  of  insurrection.  On  the  one  hand  it  has 
been  contended,  that  it  amounts  to  a  warranty,  and  that  the  oc^ 
curring  of  the  insurrection,  whether  it  was  the  cause  of  the 
loss  or  not,  was  a  breach  of  warranty,  and  put  an  end  to  the 
policy ;  while,  on  the  other  hand,  it  is  said,  that  the  only  effect 
of  the  clause  was  to  throw  the  risk  of  loss  by  insurrection  upon 
the  owners,  or  shippers,  leaving  all  other  sea  risks  to  be  support- 
ed by  the  underwriters,  notwithstanding  the  happening  of  the 
insurrection. 

The  word  warranted  is  used ;  but  there  is  often  a  warranty  in 
form,  where  there  is  none  in  fact ;  as  in  the  familiar  instances  of 
warranted  free  from  (xverage^-free  from  detention  and  capture^ 
which  mean  nothing  more,  than  that  those  shall  not  be  among 
the  perils  and  losses  insured  against,  and  for  which  the  under- 
writer is  to  be  liable.  Although  these  forms  of  expression  (says 
Phillips)  are  sometimes  spoken  of  as  warranties,  it  would  be 
absurd  to  consider  them  such  in  their  character  and  construction, 
since  in  an  insurance  free  from  average^  for  instance,  it  would 
be  adopting  the  doctrine,  that  the  occurrence  of  the  average 
loss  would  render  the  policy  void,  and  consequently  the  happen- 
ing of  a  loss,  which  is  not  insured  against^  deprive  the  assured 
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of  the  right  to  recover  for  one-that  is  insured  against.     1  Phil- 
lips, 127. 

We,  therefore,  view  the  terms  of  the  policy  as  not  creating  a 
warranty,  but  only  as  exempting  the  insurers  from  any  liability 
on  account  of  losses  which  might  be  sustained  in  consequence 
of  a  mutiny,  or  insurrection  on  board ;  they  assuming  all  other 
risks,  and  particularly  restraints,  arrests,  and  detentions  by  for- 
eign powers,  or  the  emancipation  of  the  slaves  by  foreign  in- 
terference. AH  the  cases  then,  which  have  been  argued,  may 
be  classed  in  two  categories.  1st,  those  in  which  the  underwri- 
ters assume  the  risk  of  loss  from  insurrection ;  and  2nd,  those  in 
which  they  are  exempted  from  that  loss,  by  the  terms  of  the 
policy.  The  case  now  under  our  immediate  consideration,  be* 
longs  to  the  latter  class,  the  defendants  not  being  liable  for  tJtmr- 
rectianj  elopement,  and  natural  death. 

The  great  question,  therefore,  upon  the  merits,  which  this 
case,  and  the  others  of  the  same  class  present,  is,  whether  the 
loss  of  the  slaves  was  caused  by  the  insurrection,  or  by  illegal 
and  unauthorised  interference  on  the  part  of  the  authorities  of 
Nassau. 

The  cargo  of  the  Creole  consisted  of  one  hundred  and  thirty- 
five  slaves,  besides  some  tobacco.  She  left  Richmond  on  the 
25th  of  October,  and  after  remaining  in  Hampton  Roads  one 
day,  went  to  sea  on  the  3 1st.  Nothing  occurred  on  board 
even  to  create  suspicion,  until  the  evening  of  the  7th  of  Novem- 
ber, when  they  hove-tb  off  the  Island  of  Abaco.  During  the  first 
watch,  about  half  past  nine,  the  mate,  who  was  on  deck  with 
three  seamen,  was  informed  that  one  oi  the  negro  men  was  in 
that  part  of  the  hold  where  the  women  were,  contrary  to  the 
regulations  on  board.  Merritt,  one  of  the  agents  on  board,  who 
was  asleep  in  the  cabin,  was  called  up.  He  lit  a  lamp,  which 
enabled  them  to  see  one  of  the  slaves,  by  the  name  of  Madison, 
in  the  hold  where  the  women  were.  Merritt  asked  him,  if  he 
knew  the  consequences  of  his  conduct.  He  replied  that  he  did, 
and  sprang  for  the  hatchway  to  get  on  deck  ;  as  he  got  on  the 
steps  to  come  up,  Merritt  seized  him  by  the  legs  and  the  mate 
by  the  shoulders,  but  he  got  away  from  them,  and  pushed  the 
mate  back.     At  that  instant,  a  pistol  was  shot,  which  grazed  the 
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back  of  the  mate's  head.  He  flew  to  the  cabin  to  call  all  hands, 
and  as  they  came  oat  from  the  cabin,  whither  he  was  followed 
by  four  or  five  of  the  slaves,  the  fight  commenced  with  pistols,  a 
musket,  and  bowie  knives.  Hewell,  a  passenger,  was  killed ; 
Captain  Ensor,  badly  wounded,  sought  safety  in  the  main-top, 
whither  the  mate  had  already  fled.  In  a  few  minutes  the  muti- 
neers were  completely  masters  of  the  brig,  having  subdued  the 
officers  and  crew.  Nineteen  of  them  took  charge,  and  compell- 
ed the  mate  and  crew,  by  constant  vigilance  and  threats,  to  na- 
vigate the  brig  to  the  port  of  Nassau,  in  New  Providence. 
From  the  Hole-in-the-Wall,  which  they  made  the  next  morning, 
they  compelled  the  crew  to  change  the  direction  of  the  vessel 
from  her  direct  course  to  the  mouth  of  the  Mississippi,  and  to 
steer  for  Nassau.  The  compass  was  watched  to  prevent  the 
course  being  changed}  and  they  were  compelled,  by  threats  of 
instant  death,  to  take  the  brig  into  Nassau,  where  they  arrived 
on  the  9th  of  November,  in  the  morning,  it  is  beyond  all  ques- 
tion, that  the  insurrection  was  completely  successful ;  all  resis- 
tance was  vain,  and  no  attempt  was  made  by  the  whites  to  re- 
gain their  ascendency.  The  brig  was  taken  into  Nassau  by  the 
slaves,  in  this  state  of  successful  revolt.  It  is  qnitc^  unnecessary 
to  dwell  upon  the  particulars  of  the  contest,  which  took  place 
in  the  darkness  of  the  night,  but  was  brought  about  so  suddenly, 
and  yet  with  such  evident  readiness  of  preparation  at  the  first 
signal,  as  to  leave  no  doubt  that  the  arms  used  were  Already 
loaded,  and  the  plot  formed  so  as  to  explode  on  reaching  the  vi- 
cinity of  the  Bahama  Islands.  The  leaders  of  the  revolt  appear 
to  have  known  that  they  were  not  far  from  those  islarfds,  and 
said  they  wished  to  go  to  Abaco.  All  the  arms  they  had,  except 
one  pistol,  were  thrown  overboard  at  the  mouth  of  the  harbor; 
to  prevent  their  being  seen.  A  black  pilot  came  on  board  to 
take  them  in,  and  the  mate  went  ashore  in  the  boat  of  the  health 
officer.  This  officer  was  requested  to  put  the  mate  on  shore, 
and  to  watch  the  vessel,  and  to  let  them  have  no  communica- 
tion with  the  shore  until  he  returned.  The  officer  watched  the 
vessel,  and  the  mate  went  with  the  American  Consul  to  see  the 
Governor ;  saw  him  at  his  house,  and  stated  the  case  to  him* 
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In  the  meantime,  it  appears  that  the  pilot,  a  free  black,  was  on 
board,  in  free  intercourse  with  the  slaves. 

Thus  it  appears,  and  in  this  all  the  witnesses  concur,  that  no 
hopes  were  entertained  of  recovering  control  of  the  brig  and 
the  slaves  on  board,  without  assistance  from  abroad.  The  in- 
surrection had  been  entirely  successful,  the  master  badly  wound* 
ed,  one  passenger  killed,  and  the  mate  and  crew  compelled  to 
deviate  from  the  course  of  the  voyage.  This  was  the  condition 
of  things  on  board  up  to  the  moment  the  brig  was  moored  in  the 
port  of  Nassau.  The  mutineers  appeared  to  have  felt  so  secure 
that  they  they  threw  their  arms  overboard,  relying  for  their  fu* 
ture  safety  upon  their  physical  superiority,  and  upon  the  sympa- 
thies of  the  people  of  the  Bahamas,  or  the  direct  interference  of 
the  local  authorities. 

Here  it  is  proper  to  pause,  and  enquire  what  effect  has  been 
produced^  what  change  operated  by  the  entrance  of  the  Creole 
into  the  waters  of  a  foreign,  but  friendly  power  ?  What  new 
duties  and  relations  have  sprung  up,  as  it  relates  to  the  officers 
and  crew  of  the  brig,  to  regulate  their  intercourse  with  the 
public  authorities  or  the  people  of  the  island  ?  What  treatment 
had  they  a  right  to  expect  under  the  law  of  nations,  when  thus 
driven,  by  an  overwhelming  calamity,  into  a  British  port?  The 
judge  of  the  Conunercial  Court,  very  properly  instructed  the 
jury,  that  the  letter  of  the  late  Secretary  of  State  of  the  United 
States,  addressed  to  Lord  Ashburton,  on  the  1st  of  August,  1842, 
and  the  resolutions  of  the  Senate,  unanimously  adopted  by  that 
body  in  reference  to  the  case  of  the  Enterprise,  contains  a  true 
exposition  of  the  law  of  nations  on  this  subject.  Those  princi- 
ples are,  in  substance,  as  follows : 

'  That  a  ship,  or  vessel,  on  the  high  seas,  in  time  of  peace,  en- 
gaged  in  a  lawful  voyage,  is  under  the  exclusive  jurisdiction  of 
the  State  to  which  her  flag  belongs  ;  as  much^o,  as  if  constitu- 
ting a  part  of  its  own  domain.  If  such  ship  or  vessel  should  be 
forced  by  stress  of  weather,  or  other  unavoidable  cause,  into  the 
port  of  a  friendly  power,  she  would,  under  the  same  laws,  lose 
none  of  the  rights  appertaining  to  her  on  the  high  seas  ;  but,  on 
the  contrary,  she  and  her  cargo,  and  the  persons  on  board,  with 
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their  property,  and  eiM  the  rights  belonging  to  their  personal  re- 
lations as  established  by  the  laws  of  the  State  to  which  they  be- 
long, would  be  placed  under  the  protection  which  the  laws  of 
nations  extend  to  the  unfortunate  under  such  circumstances. 
Although  the  jurisdiction  of  a  nation  over  a  vessel  belonging  to 
it»  while  lying  in  the  port  of  another,  is  not  wholly  exclusive, 
and' although  for  any  unlawful  acts,  committed  while  thus  situa- 
ted, by  her  master,  crew  or  owners,  -  she  and  they  may  be  an- 
swerable to  the  laws  of  the  place,  yet  the  local  law  does  not  su- 
persede the  laws  of  the  country  to  which  the  vessel  belongs,  so 
far  as  it  relates  to  the  rights,  duties,  and  obligations  of  those  on 
board.     Whatever  may  have  been  the  state  of  the  British  law 
in  relation  to  slavery,  it  did  not  operate  on  board  the  Creole, 
while  lying  in  the  port  of  Nassau,  and  before  a  voluntary  land- 
ing of  the  slaves,  to  dissolve  the  relation  of  master  and  slave. 
That  relation  remained  unimpaired.    It  is  only  when  such  slaves 
come  under  the  exclusive  jurisdiction  of  the  British  law,  within 
its  territorial  operation,  that  the  slave  becomes  free,  because 
such  relation  is  forbidden.     To  resume,  in  the  language  of  Mr. 
Webster,  in  the  letter  above  referred  to :  ''  Vessels  of  the  United 
States'driven  by  necessity  into  British  ports,  and  staying  there 
no  longer  than  such^necessity  exists,  violating  no  law.  nor  having 
intent   to   violate   any   law,   will  claim,   and   there  will    be 
claimed  for  them,  protection  and  security,  freedom  from  mo- 
lestation, and   from    all  interference   with  the  character   or 
condition  of  persons  or  things  on    board.    Such  vessels,   so 
driven  and  so  detained  by  necessity  in  a  friendly  port,  ought 
to  be  regarded  as  still   pursuing   their  original  voyage,  and 
turned  out  of  their  direct  course  only  by  disaster,  or  wrong- 
ful  violence;  they  ought  to  receive   all   assistance   necessary 
to  enable  them  to  resume  that  direct  course ;  and  that  inter- 
ference and  molestation  by  the  local  authorities,  where  the 
whole  voyage  is  lawful,  both  in  act  and  intent,  is  ground  for  just 
and  grave  complaint." 

Lord  Ashburton,  to  whom  that  letter  was  addressed,  in  refer- 
ence to  this  very  case  of  the  Creole,  does. not  pretend  to  combat 
the  general  principles  thus  expressed,  but  proceeds  to  give  that 
pledge  which  the  treaty  making  power  deemed  equivalent  to  a 
treaty  stipulation.     *'  In  the  meantime,"  says  he,  "  I  can  engage 
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that  instructions  shall  be  giren  to  the  Governors  of  Her  Majes^ 
ty's  colonies  on  the  southern  borders  of  the  United  States,  to  ex- 
ecute their  own  laws  with  careful  attention  to  the  wish  of  their 
government  to  maintain  good  neighborhood,  and  that  there  shall 
be  no  officious  interference  with  American  vessels  driven  by  acci- 
dent, or  by  violence  into  those  ports.  Thelaws  and  duties  ofhos- 
pUalUy  shall  be  executed^  and  these  seem  neither  to  require,  nor 
to  justify  any  further  inquisition  into  the  state  of  persons  or 
things  on  board  of  vessels  so  situated,  than  may  be  indispensa- 
ble to  enforce  the  observance  of  the  municipal  law  of  the  colo- 
ny, and  the  proper  regulation  of  its  harbors  or  waters/' 

With  this  view  of  the  laws  and  comity  of  nations,  we  pro- 
ceed to  enquire  into  the  occurrences  in  the  harbor  of  Nassau, 
and  the  conduct  of  the  local  authorities  in  reference  to  the 
Creole,  premising  that  we  cannot  yield  our  assent  to  the  reason- 
ing of  the  counsel  for  the  defendants,  who  endeavored  to 
convince  us  that  the  slaves  on  board  the  Creole  became  free,  de 
factOf  by  their  successful  mutiny,  and,  dejure^  by  sailing  into  a 
British  port.  We  regard  them  still  as  slaves  while  on  board, 
though  in  a  state  of  insurrection.  They  had  not  ceased  to  be 
the  property  of  their  masters,  although  that  right  of  property 
could  not  hav6  b^en  asserted  in  a  British  court,  nor  ei\joyed  with- 
in the  exclusive  influence  of  t)ie  British  law. 

Let  us  first  look  at  the  written  correspondence  which  took 
place  immediately  after  the  arrival  of  the  Creole,  between  the 
American  Consul  and  the  Governor  of  the  Bahamas.  The  offi- 
cial documents,  letters,  or  correspondence  which  attend  most 
transactions  of  any  public  importance,  forming  a  part,  indeed^ 
of  the  res  gestcSy  afford  much  more  satisfactory  evidence  of  the 
true  character  of  such  transactions,  than  the  statements  even  of 
the  actors  themselves,  made  afterwards  from  memory. 

As  soon  as  the  Consul  was  informed  of  the  disaster  on  board 
the  Creole,  he  waited  on  the  Gk>vemor,  with  the  mate,  who  re- 
lated the  disaster  on  board,  and  then  addressed  him  the  follow- 
ing note : 

^  Sir :  Having  had  detailed  to  your  Excellency  the  particu- 
lars of  the  mutiny  and  murder  on  board  the  American  brig  Cre* 
ale*  by  slaves  on  board  said  brig,  I  have  now  to  request  that 
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your  Excellency  will  be  pleased  not  to  suffer  any  of  the  slaves  en 
board  to  land,  until  further  investigation  can  be  made." 

The  Colonial  Secretary  immediately  replied :  ''That  he  was 
instructed  by  the  Gk>vernor,  to  acquaint  the  Consul,  that, /or  the 
fidjUment  of  the  object  of  his  letter^  his  Excellency  had  ordered  a 
military  party  on  board  the  brig ;  adding,  however,  that  there 
would  be  no  impediment  to  any  of  the  white  persons  on  board, 
landing  there.'' 

On  the  same  day  the  Colonial  Secretary  addresses  a  second 
note  to  the  Consul  of  the  United  States,  in  which  he  says,  that^ 
in  compliance  with  his  (the. Consul's)  request,  he  forwards  to 
him,  by  direction  of  the  Governor,  a  copy  of  the  statement,  com- 
municated to  him  personally,  in  the  morning,  by  the  Governor 
and  Council,  in  reference  to  the  case  of  the  American  brig  Cre- 
ole, on  board  of  which  vessel  a  murder  and  certain  other  offen- 
ces are  alleged  to  have  been  committed.  The  statement  en- 
closed is  in  the  following  terms : 

"  To  John  F.  Bacon,  Eso., 

Consul  of  the  United  States  of  North  America: 

**  We  wish  to  state  to  you,  as  the  representative  of  the  Ameri*' 
can  government,  that  the  circumstances  detailed  to  the  Governor 
this  morning,  in  your  presence,  respecting  the  events  which  took 
place  on  board  of  the  American  brig  Creole,  on  the  night,  and 
subsequently  to  the  7th  of  November,  have  been  given  all  pos« 
sible  consideration  to  by  the  G^overnor  and  Council,  by  whom 
the  following  decisions  have  been  come  to : 

••  1st.  vThat  the  courts  of  law  here  have  no  jurisdiction  over 
the  alleged  offences. 

^  2d.  But,  as  an  information  has  been  lodged  before  his  Ex-* 
cellency  the  Governor,  charging  the  crime  of  murder  to  have 
been  committed  on  board  of  the  said  vessel,  while  on  the  high 
seas,  it  was  expedient  that  the  parties  implicated  in  so  grave  a 
charge,  should  not  be  allowed  to  go  at  large  ;  and  that  an  in- 
vestigation ought,  therefore,  to  be  made  into  the  charges,  and 
examinations  taken  on  oath  ;  when,  if  it  should  appear  that  the 
original  information  was  correct,  and  that  a  murder  had  actu 
ally  been  committed,  that  all  the  parties  implicated  in  such 
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crime,  or  in  any  other  act  of  violence,  should  be  detained  here 
until  reference  could  be  made  tp  the  Secretary  of  State,  to  as- 
certain whether  the  parties  detained  should  be  delivered  over 
to  the  American  government,  or  not ;  and  if  not,  how  otherwise 
to  be  disposed  of. 

**  3d.  That  as  soon  as  such  examination  should  be  taken,  all 
the  persons  on  board  the  Creole,  not  implicated  in  any  of  the 
offences  alleged  to  have  been  committed  on  board  of  that  ves- 
sel, must  be  released  from  further  restraint, 

**  4th.  That  a  detailed  account  of  what  hsis  taken  place, 
should  be  transmitted  to  the  British  minister,  at  Washington. 

A  true  copy.  .  C.  H.  Nesbitt,  Colonial  Secretary. 

"Council  Chamber,  Bahamas,  Nov.  9,  1841." 

The  military  party  was  sent  on  board,  and  the  investigation 
commenced  in  pursuance  of  this  explicit  declaration  on  the  part 
of  the  Governor  and  Council,  and  no  further  correspondence  took 
place  until  the  12th.  The  Consul  and  all  concerned,  acquiesced 
in  the  course  proposed  to  be  pursued  by  the  local  authorities. 
They  could  not  have  understood  the  expression  used  in  the  state- 
ment, that  all  persons  not  found  to  be  implicated,  must  be  rdeas* 
ed  from  further  restraint^  to  mean,  as  has  been  argued,  that 
they  must  be  released,  from  the  authority  and  control  of  the 
master  of  the  vessel,  or  the  owners  of  the  slaves,  or  their  agents ; 
but  only  that  the  guard  would  be  withdrawn,  which  had  been 
placed  on  board,  at  the  solicitation  of  the  Consul,  for  the  pur- 
pose of  preventing  the  slaves  from  leaving  the  vessel.  If  the 
Consul  had  not  so  understood  it,  he  would  certainly  not  have 
consented  to  the  terms  proposed.  We  see  in  this,  no  disposi- 
tion on  the  part  of  the  Governor  and  Council,  officiously  to  in- 
terfere. On  the  contrary,  they  interfered,  at  the  request  of  the 
Consul,  merely  for  the  purpose  of  singling  out  and  confining  the 
guilty,  with  the  explicit  declaration,  that,  after  that,  they  would 
impose  no  further  restraint  upon  the  other  persons  on  board. 

The  investigation  proceeded  until  the  12th,  at  noon,  when  the 
Consul  again  writes  to  the  Governor,  that  in  proceeding  on 
board  the  brig  Creole,  with  the  magistrates,  that  morning,  he 
saw  a  large  collection  of  firsons  on  the  shore  nearest  the  ves- 
sel) and  many  in  boats,  and  was  at  the  same  time  infi»ined« 
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that  the  momeot  the  troops  should  be  withdrawn  from  the  brigt 
an  attempt  would  be  made  to  board  her  by  foree ;  that  he  was 
farther  informed,  an  attempt  had  already  been  made.  He»  there* 
fore»  requests  the  Governor  to  take  such  measures  as  he  may 
deem  proper,  for  the  protection  of  the  said  vessel  and  cargo.  He 
adds,  that  he  believes  those  statements  to  be  true,  and  that  he 
did  not  accompany  the  magistrates,  that  he  might  communicate 
the  same  to  his  Excellency.  An  immediate  answer  was  re-> 
turned  by  the  Governor,  in  the  following  words :  **  Sir,  In  answer 
to  your  letter  this  moment  received,  I  beg  to  state,  that  I  cannot 
think  it  possible  that  any  of  Her  M«gesty*s  subjects  would  act 
so  improperly  as  to  board,  by  force,  the  American  brig  Creole, 
and  should  such  an  unauthorized  attempt  be  made,  I  shall  be 
quite  ready  to  use  every  authorized  means  for  preventing  it." 
Thus  the  Consul  did  not  witness  the  last  scene  on  board,  when 
the  Attorney  General  and  the  magistrates  who  had  conducted 
the  examination,  returned  with  the  guard,  carrying  away  the 
nineteen  slaves,  who  had  been  identified  as  the  guilty  ones  9 
and  when  all  the  rest  of  the  slaves,  except  four  or  five,  went  on 
shore,  and  never  returned.  Before  we  notice  the  discordant 
and  contradictory  statements  of  the  witnesses  relative  to  that 
occurrence,  it  is  proper  to  give  the  rest  of  die  correspondence, 
consisting  of  the  remonstrance  of  the  Consul  at  the  liberation  of 
the  slaves,  the  answer  of  the  Governor,  and  the  official  state* 
meat  or  report  of  the  Attorney  General 

On  the  14th  of  November,  two  or  three  days  after  the  oc- 
cmrence  above  alluded  to,  the  Consul  writes  to  the  Goveruor, 
that  he  had  not  been  enabled,  froi^  various  causes,  until  late  oil 
Saturday  evening,  to  obtain  a  defiled  statement  from  those  on 
board  the  brig,  of  the  proceedings  of  the^  Attorney  General  and 
those  aooompanying  him,  by  which  all  the  slaves  on  board  the 
said  brig,  with  the  exception  of  four,  vf  ere  put  on  shore  and  libe* 
rated.  Against  the  manner  of  their  liberation,  and  all  the  pnv 
cee^lings  which  ultimately  attended  it  on  the  part  of  Her  Mcges^ 
ty's  officers  and  subjects,  he  deemed  it  his  duty  to  enter  his  sol« 
emn  protest ;  and  also,  on  the  part  of  the  chief  mate,  then  in 
command,  to  protest  He  goes  on  to  ilay,  that  he  regards  those 
slaves  while  they  were  under  the  American  flag,  and  regularly 
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cleared  from  one  slave-holding  State  to  another,  within  the  Uni- 
ted States,  as  much  a  portion  of  the  cargo  of  the  brig  as  the  to- 
bacco and  other  articles  on  board,  and  whether  on  the  high 
seas  or  in  an  English  port,  does  not  change  their  character ; 
and  that  Her  Majesty's  government  had  not  the  right  to  inter* 
fere  with  or  control  the  officers  of  an  American  vessel  tKus  cir- 
cmnstanced,  in  such  a  coarse  as  might  be  necessary  and  proper 
to  secure  such  property  from  being  lost  to  the  owners.  He  con- 
cludes by  asking,  that  those  who  had  been  identified  as  the 
guilty  slaves,  might  be  forwarded  to  the  United  States  by  the 
Creole,  which  he  expects  to  forward  in  a  few  days. 

To  this  the  Governor  replied,  as  follows :  **  Sir,  I  have  the 
honor  to  acknowledge  the  receipt  of  your  letter  of  this  date, 
and  cannot  withhold  from  you  that  I  feel  somewhat  disappointed 
at  its  contents,  as  it  has  been  the  wish  and  object  of  myself  and 
Council  to  meet  your  views  and  wishes  as  we  were  authorized* 
in  all  that  has  taken  place  respecting  the  American  brig  Creole ; 
and  as  our  intentions  were  throughout  made  known  to  you  previ- 
ously to  being  acted  upon,  without  calling  forth  any  objections  on 
your  part,  we  could  not  but  consider  that  you  acquiesced  in 
them.  As  the  statement  contained  in  your  letter,  respecting 
what  occurred  while  the  Attorney  Greneral  was  on  board  the 
Creole,  does  not  accord  v^ith  the  official  report  thereof  made  to 
me  by  that  officer,  I  transmit  a  copy  of  the  same  tor  your  infor- 
mation ;  and  by  which  it  distinctly  appears^  that  neither  het 
nor  any  of  the  authorities  here,  had  any  thing  to  do,  either  with 
the  negroes  quitting  the  vesael,  or  their  landing  here.** 

In  conclusion,  the  Governor  declines  giving  up  the  nineteen   ^ 
culprits,  because  it  had  been  agreed  that  they  should  remain 
until  the  will  of  the  ministry  should  be  known. 

The  official  report  of  the  Attorney  General,  dated  on  the  1 3th, 
the  day  after  the  slaves  landed,  states,  that  on  the  day  before, 
he  had,  in  accordance  with  the  wishes  of  the  Governor,  pro- 
ceeded on  board  the  brig,  in  company  with  the  police  magis- 
trate, and  the  Inspector  General  of  Police,  for  the  purpose  of 
visiting  her.  That  on  nearing  her,  he  found  in  her  immediate 
vicinity,  several  boats  filled  with  colored  and  black  people  of 
the  island ;  that  presuming  them  to  be  the  persons  alluded  to 
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in  the  commuDication  of  the  American  Consul  to  the  Grovemor, 
(of  the  12th^  he  visited  each  of  the  boats,  and  addressing  the 
persons  in  them,  informed  them  of  the  report  which  had  been 
made  by  the  Consul ;  explained  to  them  the  liability  which 
would  attach  to  them,  if  they  acted  in  the  way  it  was  alleged 
they. intended  to  do;  and  strenuously  urged  them  to  abstain 
even  from  using  words  or  gestures,  which  might  be  considered 
as  having  a  tendency  to  violate  the  peace.  That,  in  answer, 
they  all  assured  him,  it  was  not  their  intention  to  resort  to  any 
acts  of  violence,  and  that  they  had  assembled  merely  for  the 
purpose  of  peaceably  carrying  on  shore,  such  of  the  persons  on 
board  the  Creole  as  might  be  permitted  to  quit  her,  and  should 
desire  their  assistance/  That  the  persons  in  the  boats  were 
without  arms,  except  ten  or  a  dozen  stout  cudgels,  which  he 
observed  in  one  of  the  boats,  and  which,  at  his  request,  were 
immediately  thrown  overboard.  He  then  proceeded  on  board, 
and  the  police  magistrate  pointed  out  to  him  eighteen  persons, 
who  were  charged  with  the  crimes  committed  on  board ;  that 
one  other  was  afterwards  identified  by  two  witnesses.  That  he 
then  enquired  of  the  chief  mate  whether  he  had  any  further 
witnesses  to  produce,  and  was  answered  in  the  negative.  That 
he  then  requested  Lieut.  Hill,  the  officer  in  command  of  the 
military  guard,  to  take  charge  of  the  accused,  and  he,  at  the 
same  time,  informed  them,  that  they  would  shortly  be  conveyed 
on  shore,  and  imprisoned  until  representations  of  their  case 
could  be  made  to  the  British  government,  &c.  That  he  then 
informed  the  chief  mate  that,  as  far  as  the  authorities  of  the 
island  were  concerned,  all  restrictions  upon  the  movements  of 
the  other  persons  on  board  were  removed ;  and  requested  him 
to  cause  all  persons  on  board  to  appear  on  deck.  That  he 
cheerfully  complied,  informing  him  (the  Attorney  General),  at 
the  same  time,  that  it  was  not  his  desire  to  detain  on  board  any 
one  of  the  persons  (shipped  as  slaves)  who  did  not  wish  to  re* 
main,  and  that  they  had  his  free  permission  to  quit  her,  if  they 
thought  proper  to  do  so ;  but  that  he  apprehended  that,  as  soon 
as  the  guard  should  be  withdraMm,  the  people  in  the  surrounding 
boats  would  board  his  vessel,  and  commit  acts  of  robbery  and 
other  violence.    To  this  the  Attorney  General  states  that  he  re« 
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plied,  that,  with  respect  to  the  first  point,  he  had  noinstmotions 
to  interfere  between  himself  and  the  persons  alluded  to ;  bat  as 
to  his  fear  of  an  attack,  that  precautions  had  been  taken  to  goard 
against  that ;  and  that  he  might  rely  upon  being  protected  against 
any  violation  of  law.  All  the  persons  on  board  being  then  assem- 
bled  on  deck,  he  says  he  told  them,  that,  on  the  arrival  of  the 
Creole,  information  had  been  laid  before  the  Governor,  charging 
a  murder,  and  certain  attempts  at  murder,  to  have  been  com- 
mitted on  board,  and  that  the  protection  of  the  authorities  had 
been  claimed  by  the  American  Consul ;  and  that  a  guard  of 
soldiers  had  been  placed  on  board  for  the  purpose  of  preventing 
any  person  from  quitting  the  vessel,  until  an  examination  could 
take  place.  That  such  examination  had  now  terminated, 
and  no  criminating  evidence  had  been  adduced  against  the  per* 
sons  he  was  then  addressing.  That  such  being  the  case,  he  had 
to  inform  them  that,  as  far  as  the  authmities  of  the  island  toere 
concerned^  all  restrictions  an  their  movements  were  rsimm>ed.  He 
states  that  he  had  no  sooner  concluded,  than  a  white  man,  who 
he  was  informed  was  a  passenger  by  the  name  of  Merritt,  ad- 
dressed  the  people  who  had  been  shipped  as  slaves,  and  told  them 
that  they  were  at  perfect  liberty  to  go  on  shore  if  they  pleased 
— ^information  which  they  appeared  to  receive  with  great  plea- 
sure, and  a  general  intimation  of  their  intention  to  avail  them- 
selves of  it.  That  this  took  place  in  presence  of  the  mate,  who 
signified  his  acquiescence,  and  refused  to  forbid  the  approach 
of  the  boats,  though  urged  to  do  so  by  the  master  of  another 
American  vessel,  who  happened  to  be  on  board.  That  he  and 
the  police  magistrate  quitted  the  brig  before  any  of  the  slaves 
had  left  her,  but  he  was  not  many  yards  ofi*  when  he  saw  them 
crowding  over  the  sides  and  getting  into  the  boats*  In  oondu* 
sion,  he  states,  that  the  departure  of  the  negroes  from  the  Cre* 
ole,  was  their  own  free  and  voluntary  act,  sanctioned  by  the 
express  consent  of  the  mate ;  and  that  neither  himself,  nor  any 
other  of  the  colony  then  on  board,  interfered  in  the  slightest 
manner  to  induce  them  to  take  that  step.  In  corroboration  of 
these  statements,  he  refers  to  the  police  magistrate,  the  Inspect- 
or Greneral  of  Police,  Mr.  Justice  Bumsides,  Lieut.  Hill,'the  Re- 
Ceiver  General  and  Treasurer,  and  Mr.  Hamilton,  the  pilot  of 
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the  bar,  who  were  all  present  daring  the  whole  transaction. 

This  closes.the  written  correspondence,  and  brings  us  to  con- 
sider the  parol  evidence  touching  what  occurred  on  the  13th  of 
November,  when  the  guard  was  withdrawn  and  the  slaves  left 
the  vessel.  Our  attention  has  been  most  particularly  directed 
to  what  was  said  by  the  Attorney  General  at  the  time  in  his 
address  to  the  slaves,  and  what  was  said  at  the  same  time  by 
Merritt,  Gifford  the  mate«  and  Capt.  Woodside. 

The  statement  made  by  the  Attorney  General  in  his  official 
report,  is  confirmed  by  his  testimony  on  oath,  -and  by  that  of  all 
the  other  English  witnesses  who  were  present.  They  all  testify 
that  he  did  not  tell  the  slaves  they  were  free  and  might  go 
where  they  pleased,  but  only,  in  substance,  that,  so  far  as  it 
concerned  the  authorities  of  the  island,  all  restraint  was  now 
removed.  They  all  swear  that  Merritt,  at  the  same  time,  told 
them,  in  substance,  that  they  might  either  go,  or  stay,  as  they 
pleased.  This  is  flatly  contradicted  by  the  American  witnesses, 
who  swear  that  the  Attorney  Greneral  stated  to  the  slaves  that 
they  were  free,  and  might  go  where  they  pleased.  Merritt, 
however,  admits  that  he  requested  the  Attorney  General  to  tell 
them,  that  those  who  were  so  disposed  might  continue  the  voy- 
age, which  he  refused,  and  that  thereupon  he  (Merritt)  said  to 
them :  **  Men  and  women,  all  of  you  who  think  proper  to  pro- 
oeed  on  the  voyage  to  New  Orleans,  have  the  privilege  of  doing 
so  on  board  the  Creole.**  That  something  was  said  or  done  of 
that  kind*  either  by  Gifford  or  Merritt,  or  both,  to  incur  the  cen- 
sure of  Captain  Woodside,  is  not  denied.  Its  precise  import  is 
not  clearly  shown,  but  it  is  shown,  without  contradiction,  by  the 
testimony  of  the  Attorney  General,  that  Woodside  said  to  Gif- 
ford, that  he  ought  to  protest  against  what  was  taking  place ; 
and  he  swears  that  Gifford  expressed  to  him  his  entire  willing- 
ness that  the  people  should  go  on  shore.  Anderson,  the  Re* 
ceiver  General,  swears,  that  Merritt  told  them  they  might  go  on 
shore,  or  wherever  they  pleased.  That  he  is  positive  as  to  this, 
because  Merritt  had  been  standing  on  the  larboard  side  of  the 
deck  with  him,  and  had  asked  him  to  tell  the  people  there  was 
no  wish  to  detain  them,  provided  they  desired  to  go  on  shore ; 
but  not  having  gone  on  board  in  any  ofRcial  capacity,  he  told 
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Merritt  that  interference  on  his  part  might  be  injudicious,  and 
advised  him  to  make  known  his  wishes  to  the  Attorney  General 
and  magistrates,  then  standing  on  the  starboard  side  of  the  poop 
or  quarter  deck,  and  that  Mr.  Merritt  immediately  passed  over 
to  them. 

It  is  to  be  lamented  that  the  testimony  of  Captain  Woodside 
has  not  been  taken  upon  this  point ;  but  notwithstanding  the 
positive  and  irreconcilable  contradictions  in  the  statements  of 
the  witnesses,  there  are  some  facts  clearly  shown :  1st.  That  no 
violence  was  used  on  the  occasion,  and  thkt  not  a  single  person 
from  on  shore,  or  the  surrounding  boats,  boarded  or  attempted 
to  board  the  Creole.  2d.  That  the  four  who  voluntarily  re- 
mained, were  not  disturbed,  nor  interfered  with.  dd.  That 
neither  the  mate  GijSbrd,  nor  Merritt,  gave  any  orders  to  the 
slaves  to  go  below,  or  to  remain  on  board'when  the  guard  should 
be  withdrawn,  nor  exerted  any  authority  to  prevent  the  slaves 
from  going  on  shore  when  the  guard  was  withdrawn.  4th.  That 
only  nineteen  were  taken  on  shore  by  the  British  guard,  with 
the  consent  of  all  concerned. 

The  declaration,  which  Merritt  admits  in  his  testimony  he 
made  to  the  slaves,  that  all  of  them  who  thought  proper  to  pro- 
ceed on  the  voyage  to  New  Orleans,  had  the  privilege  to  do  9o 
on  board  the  Creole^  may  have  been  understood  by  the  remain- 
ing slaves  as  leaving  it  to  their  option  whether  to  go  or  to  stay, 
and  they  were  confirmed  in  that  impression  when  they  discov- 
ered that  neither  Merritt,  nor  the  mate  endeavored  to  prevent 
their  going  on  shore,  they  not  wishing  to  avail  themselves  of  the 
privilege  of  coming  to  New  Orleans, 

There  is  another  fact  equally  clear  and  well  established,  in 
our  judgment,  to  wit,  that  the  mutiny  or  insurrection,  which 
had  been  successful  in  turning  the  Creole  from  her  course  and 
bringing  her  into  the  port  of  Nassau,  had  not  been  quelled  and 
subdued  until  the  British  guard  went  on  board,  and  confined 
the  leaders.  Until  then,  the  mutineers  were  in  the  control  of 
the  brig,  and  of  every  body  on  board.  It  is  true  the  arms 
which  had  been  used  to  subdue  the  officers,  passengers  and 
crew,  had  been  thrown  overboard ;  but  the  physical  supe- 
riority of   the  mutineers    remained,  and  up  to  the    moment 
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*when  the  pilot  came  on  board,  they  alone  exercised  authority. 

k  Upon  this  statement  of  the  material  facts  of  the  case,  the 

question  arises,  what  was  the  cause  of  the  loss,  according  to 
the  law  of  insurance?  Was  it  the  insurrection  or  mutiny,  or 
was  it  the  interference  of  the  authorities  of  Nassau  ?  or,  as  it 
is  expressed  fn  the  policy,  foreign  interference,  or  the  arrests, 
restraints  and  detainments  of  kings,  princes,  or  people.  It  is 
not  for  us  to  decide,  whether  the  conduct  of  the  local  authorities 
of  Nassau  in  relation  to  the  Creole,  was  such  a  violation  of  in- 
ternational comity,  as  to  give  just  cause  of  complaint  in  the  di- 
plomatic relations  of  the  United  States  with  Great  Britain. 
With  the  case,  in  that  respect,  we  have  nothing  to  do.  Whe- 
ther the  loss  shall  fall  upon  the  owners  or  the  underwriters,  the 
question  of  redress  between  the  two  governments  remains  the 

1  same.    Oar  only  inquiry  is,  whether  that  interference,  such  as 

f  it  is  shown  by  the  evidence  before  us,  was  the  proximate,  effi- 

cient cause  of  the  loss,  according  to  the  settled  principles  of  the 
law  of  insurance.  It  is  a  question  between  owner  and  insurer, 
all  citizens  of  the  United  States,  and  equally  entitled  to  the  in- 
terposition of  the  government.  i 

When  several  successive  perils  have  been  encountered,  and  a^ 
loss  ensues,  it  is  often  difficult  to  determine  which  is,  legally 
speaking,  the  true  cause.    The  rule,  causa  praaeimaj  rum  remota 
spectatur^ia  well  established ;  but  the  last^  is  not  necessarily  the  : 

[  proximate  cause.    The  books  are  full  of  cases  illustrating  this  / 

distinction.  Where,  for  exangple,  there  had  been  a  restraint  and^. 
detainment  of  government  within  the  terms  of  the  policy,  and 
injury  to  the  vessel  by  the  long  delay  and  exposure  to  the  cli- 
mate consequent  upon  such  detainment,  it  was  held  that  that 
was  the  true  cause.  *^A11  the  (consequences,"  says  the  court, 
^  naturally  flowing  from  the  peril  insured  against,  or  incident 
thereto,  are  properly  attributable  to  the  peril  itself.  If  there  be 
a  capture,  and  before  the  vessel  is  delivered  from  that  peril,  she 
is  afterwards  lost  by  fire,  or  accident,  or  negligence  of  the  cap- 
tors, I  take  it  to  be  clear  that  the  whole  loss  is  properly  attribu- 
table to  the  capture."     1  Story's  Rep.  164. 

So  in  the  case  of  PMer  v.  The  Ocean  Insurance  Company^  it 
is  said  **  if  a  vessel  is  insured  against  fire  only,  and  is  burnt  to 
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the  water's  edge,  and  fills  with  water,  and  sinks,  it  would  be 
difficult,  in  common  sense,  to  attribute  the  loss  to  any  other  prox- 
imate cause  than  the  fire,  and  yet  the  water  was  the  principal 
cause  of  the  submersion."  So  the  barratry  of  the  master  and 
crew  would  be  the  proximate  cause  of  the  sinking  of  a  vessel, 
in  which  they  had  bored  holes  fraudulently  to  sink  her.  3  Sum* 
n^r's  Rep.  41. 

In  the  case  of  Schieffdin  v.  The  New  York  Insurance  Company^ 
as  stated  in  1  Phillips,  G99,  it  was  said  by  Ch.  Just.  Kent :  *'Sup» 
pose  the  policy  against  capture  only,  and  the  vessel  was  cap- 
tured, and  then  shipwrecked  while  in  the  hands  of  the  captors, 
I  should  think  the  assured  might  maintain,  that  his  right  to  re- 
cover for  a  total  loss  attached  upon  the  capture,  and  that  the 
subsequent  casualty  was  one  with  which  he  had  no  concern." 

The  converse  of  this  last  case  would  be  analogous  to  the  one 
now  before  us.  Suppose  the  underwriters  exempt  from  the  risk 
of  capture,  and,  after  capture,  the  vessel  wrecked  by  one  of  the 
perils  assumed  in  the  policy,  the  assured  could  not  recover. 
^^  Prima  faciei  says  Hughes,  in  his  treatise,  **  a  capture  amounts 
to  a  total  loss ;  and  if  the  possession  of  the  captors  continues, 
or  even,  though  a  re*capture  take  place,  if  the  ship  be  under  a 
disability  to  complete  her  voyage,  and  the  adventure  be  not 
only  retarded,  but  in  effiect  destroyed,  the  underwriters  will  be 
liable  for  a  total  loss,  if  notice  of  abandonment  be  given  when 
^\   necessary.    Hughes,  170,  *224.     1  Phillips^  419. 

In  principle  it  is  not  easy  to  distinguish  between  a  successful 
insurrection  of  slaves,  which  form  themselves  the  subject  mat- 
ter of  the  insurance,  and  capture  by  an  enemy.  If,  while  the 
slaves  on  board  the  Creole  were  its  undisputed  masters,  and  af« 
ter  the  route  of  the  original  voyage  had  been  abandoned,  she 
had  been  wrecked  upon  one  of  the  numerous  British  islands  in 
that  sea,  either  by  the  force  of  a  tempest,  or  stranded  intention^ 
ally  by  the  mutineers,  and  they  had  dispersed  themselves  on 
shore,  within  the  exclusive  operation  of  the  British  laWf  we 
cannot  doubt  that  the  efficient  operative  cause  of  the  loss  would 
be  the  insurrection,  which  had  been  successful  and  unsubdued 
up  to  the  moment  of  the  stranding  or  the  shipwreck.  The  es- 
cape into  a  British  island,  and-  the  immunity  promised  by  the 


MARCH,  1845.  329 


McCargoT.  The  New  Orleans  Insurance  Company. 


foreign  law,  formed  a  part  of  the  original  plan  of  the  mutineers, 
and  apparently  their  only  motive.  The  emancipation  of  the 
slaves,  at  least  so  long  as  they  remained  within  the  dominion  of 
Great  BritaiD,  was  the  immediate  and  natural  consequence  of 
the  insurrection,  and  of  the  running  of  the  vessel  upon  the  Bri- 
tish  shores  by  the  mutineers. 

But  it  has  been  argued  that,  with  the  aid  of  Captain  Wood- 
side  and  others  on  the  island,  the  officers  and  crew  of  the  Cre- 
ole might  have  succeeded  in  recovering  the  mastery  of  the  ves- 
sel and  slaves,  and  continuing  the  voysige  to  New  Orleans,  had 
it  not  been  prevented  by  the  interference  of  the  local  authori- 
ties. 

The  facts  in  relation  to  this  part  of  the  case,  as  stated  in  the 
New  Orleans  protest,  signed  by  the  two  mates  and  six  seamen, 
are  as  follows :  ''  That  about  two  or  three  hours  after  the  brig 
reached  Nassau,  Captain  Woodside  of  the  bark  Louisa  came 
on  board  with  the  American  Consul,  and  it  was  agreed  that  he, 
with  as  many  of  his  crew  as  could  be  spared,  and  the  second 
mate  and  four  sailors  of  the  brig  Congress,  should  come  on  board 
with  arms,  and,  with  the  officers  and  crew  of  the  Creole,  rescue 
the  brig  from  the  British  officers  then  in  command^  and  conduct  her 
to  Indian  Key,  where  there  was  a  United  States  vessel  of  war. 
The  Louisa  and  the  Congress  were  American  vessels,  and  the 
arrangement  was  made  under  the  control  of  the  American  Con- 
sul. The  Captain  was  to  come  on  board  the  Creole  with  apart 
of  the  crews  of  the  Louisa  and  the  Congress,  as  soon  as  the  Cre- 
ole was  ready  to  leave  Nassau.  Frequent  interviews  were  had 
every  day  with  Captain  Woodside,  the  American  Consul,  and 
the  officers  of  the  Congress  on  the  subject,  and  the  whole  plan 
was  arranged.  Accordingly,  on  the  morning  of  the^  12th  of  No- 
vember, Captain  Woodside,  with  the  men  in  a  boat,  rowed  to 
to  the  Creole.  The  muskets  and  cutlasses  were  obtained  from 
the  brig  Congress.  Every  effort  had  been  made,  in  concert  with 
the  American  Consul,  to  purchase  arms  of  the  dealers  at  Nas- 
sau, but  they  all  refused  to  sell.  The  arms  were  wrapped  in 
the  American  flag,  and  concealed  in  the  bottom  of  the  boat. 
As  said  boat  approached  the  Creole,  a  negro  in  a  boat,  who 
had  watched  the  loading  of  the  boat,  followed  her,  and  gave  the 

Vol.  X.  42 


330  NEW  ORLEANS, 


McCargo  v.  The  New  Orieana  Insurance  Company. 


alarm  to  the  British  officer  in  command  on  board  the  Creole ; 
and  as  the  boat^came  up  to  the  Creole,  the  officer  caUed  out  to 
them,  *  keep/off,  or^  I  will  fire/  His  company  of  twenty-four 
men,  were  drawn  up  in  a  line  fronting  Captain  Woodside's  boat, 
and  were  ready,  with  loaded  muskets  and  fixed  bayonets,  for 
an  engagement.  Captain  Woodside  was  thus  forced  to  with- 
draw from  the  Creole,  and  thus  the  plan  was  prevented  from 
being  executed,  the'said  British  officer  still  remaining  in  com- 
mand of  the  Creole." 

According*to  thiS;,  statement,  if  the  officer  in  command  on 
board  the  ^Creole  knew  that  the  intention  of  Captain  Woodside 
and  his  party  was  forcibly  to  rescue  the  Creole  from  the  British 
guard,  before  the  object  for  which  it  had  been  put  on  board  at 
the  solicitation  of  the  Consul,  had  been  accomplished,  by  identi- 
fying and  removing  the  guilty,  it  might  well  be  questioned  whe- 
ther he  had  not  aright  to  ^prevent  it,  by  forbidding  their  board- 
ing the  brig.  Up  to  that  moment  no  complaint  had  been  made 
of  improper  interference  on  the  part  of  the  local  authorities. 
That  interference,  such  as  it  was,  had  been  sought  by  the  Con- 
sul, and  the  mate  of  the  brig.  The  guard  had  remained  on  board, 
and  even  prevented  the  colored  people  of  the  island  from  coming 
on  board,  as  soon  as  it  was  requested  to  do  so.  It  would  hardly 
have  comported  with  the  good  faith  to  have  made  an  attempt  at 
that  time,  by  force  of  arms,  to  rescue  the  brig  from  the  guard. 
The  officer  in  command  that  day,  swears  positively  that  he  was 
not  notified  by  a  negro  of  the  approach  of  the  American  boat 
with  arms  on  board,  and  that  he  ordered  ofi*  all  boats,  whether 
American  or  English,  except  those  which  visited  the  Creole  on 
duty.  Be  this  as  it  may,  neither  the  failure  to  purchase  arms  on 
shore,  in  consequence  of  popular  prejudice,  nor  to  rescue  the 
Creole  from  the  guard  before  the  examination  had  been  termi- 
nated, can  be  imputed  to  the  authorities  of  the  island  as  a 
cause  of  the  loss  of  the  slaves. 

If  we  consider  this  abortive  attempt  to  rescue  the  brig,  in  con- 
nection with  the  public  prejudice  of  the  place,  and  with  the  per- 
suasive influence  which  was  employed  to  induce  a  great  m^ori- 
ty  of  the  slaves  on  board,,  who  had  remained  apparently  passive 
during  the  mutiny,  to  avail  themselves  of  that  opportunity  of  be- 
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coming  free,  and  that  open  demonstration  which  wa6  made  by 
the  colored  population,  who  hovered  round  the  Creole  in  order 
to  facilitate  at  least,  as  well  as  encourage  their  escape,  if  not 
forcibly  to  bring  about  that  result,  and  which  evidently  intimida- 
ted and  overawed  the  officers  and  crew  of  the  brig ;  and  if  we 
suppose  that,  under  the  influence  of  such  intimidation,  the  slaves 
were  suffered  to  leave  the  vessel,  the  question  arises,  was  that  a 
peril  against  which  the  plaintiff  was  insured,  and  the  cause  of 
the  loss  ? 

The  policy  contains  the  usual  clause  of  insurance  against 
*^  arrests,  restraints,  and  detainments  of  all  kings,  princes  or 
people,  of  what  nation,  condition,  or  quality  soever."  "  This 
clause,"  says  Phillips,  ^*  is  more  generally  understood  to  apply  to 
captures,  seizures,  and  detentions  by  the  commissioned  officers 
and  agents  of  some  lawful  and  acknowledged  government.  Ac- 
cordingly, Mr.  Justice  BuUer  said,  the  word  people  in  this  clause 
means  the  supreme  power,  th^  power  of  the  country,  whatever 
it  may  be.  Thus  the  court  considered  the  loss  of  a  cargo  of 
corn  by  a  mob  at  EUy  Harbour,  as  coming  under  the  clause  re- 
lating to  piracy."     1  Phillips,  259.     Hughes  on  Ins.,  179. 

But  not  only  no  force  was  used,  as  we  have  already  remarked, 
but  the  Governor  expressed  to  the  Consul  his  entire  willingness 
to  use  all  proper  means  to  prevent  it;  and  it  is  shown  that  the 
Attorney  General  was  sent  on  board  the  boats,  which  were  as- 
sembled near  the  Creole,  and  filled  with  the  colored  people  of 
the  island,  and  cautioned  them  against  any  resort  to  violence, 
and  caused  them  to  throw  overboard  a  number  of  clubs  with 
which  they  had  provided  themselves.  How  far  the  people  of 
the  island  may  have  been  encouraged,  or  instigated  by  persons 
in  authority  to  aid  in  the  escape  of  the  slaves,  does  not  very 
clearly  appear  ;  that  they  met  with  general  sympathy,  is  abun- 
dantly shown ;  but  our  enquiry  is  not  so  much  whether  the 
conduct  of  the  local  authorities,  or  people  was  such  as  comity 
and  good  neighborhood  would  dictate  ;  but  whether  their  acts 
and  interference  were,  according  to  the  law  of  insurance,  the 
cause  which  prevented  the  property  insured  from  arriving  at  the 
port  of  destination.  Whatever  act  or  event  produced  that  re- 
sult, is  to  be  considered  as  the  cause  of  the  loss,  and  that  is  our 
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only  enquiry ;  and  from  the  best  consideration  we  have  been 
able  to  give  the  whole  case,  we  conclude  that  the  insurrection  of 
the  slaves  was  the  cause  of  breaking  up  the  voyage,  and  pre- 
vented that  part  of  the  cargo,  which  consisted  of  slaves,  from 
reaching  the  port  of  New  Orleans ;  and,  consequently,  that  the 
defendants  are  not  liable  on  the  policy  in  this  case. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the 
Conunercial  Court  be  reversed,  and  ours  is  for  the  defendants, 
with  costs  in  both  courts. 


James  Andrews  and  another  v.  The  Ocean  Insueancb  Company. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watis^  J. 

This  was  an  action  to  recover  $3,300,  the  insurance  upon 
eight  slaves,  at  and  from  Norfolk  to  New  Orleans,  on  the  brig 
Creole,  shipped  on  the  same  voyage  as  those  insured  in  the  case 
of  McCargo  v.  The  New  Orleans  Insurance  Company^  just  re- 
ported. The  same  facts  and  questions  of  law  were  presented, 
as  in  that  case,  but  the  verdict  and  judgment  below,  were  in 
favor  of  the  defendants.    The  plaintiffs  appealed. 

C  M,  Jones  and  Bosdius^  for  the  appellants. 

F.  B.  Conrad^  T.  SUdeU^  and  Benjamin^  for  the  defendants. 

BuLLABD,  J.  For  the  reasons  given  in  the  case  of  McCargo 
V.  ITie  New  Orleans  Insurance  Company ^  it  is  ordered  and  decreed 
that  the  judgment  of  the  Commercial  Court  be  affirmed,  with 
costs. 


Edward  Lockett  v.  The  Firebibn's  Insurance  Company  of  New 

Orleans. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

This  was  an  action  to  recover  820,000,  the  insurance  on  twen- 
ty-six slaves,  at  and  from  Richmond  to  New  Orleans,  on  the  brig 
Creole,  shipped  on  the  same  voyage  as  those  in  the  case  of  Mc- 
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Cargo  V.  The  New  Orleans  Insurance  Company,  In  addition  to 
the  printed  stipulations  in  the  policy,  this  written  clause  was  in* 
sorted:  '*  The  assurers  are  not  liable  for  suicide,  mutiny,  natu- 
ral death,  or  desertion ;  but  to  take  the  risk  of  interference  by 
foreign  governments,  or  their  agents.''  The  facts  proved,  were 
substantially  the  same  as  in  McCargo's  case,  cited  above.  There 
was  a  verdict  for  the  defendants,  from  which  the  plaintiff  ap- 
pealed. 

Peyton,  and  /.  W*  Smith,  for  the  appellant.  A  question 
arises  in  this  case  whether  the  word  '*  mutiny"  shall  be  taken 
in  any  other  than  its  legal  sense.  The  word  is  strictly  con- 
fined, bJA  applied  to  occurrences  on  ship-board,  to  the  crew  and 
subordinate  officers — slaves  are  incapable  of  committing  a 
mutiny.  See  Webster's  Dictionary,  Mutiny.  12  Petersdorff 's 
Abridg.  p.  733.    Gordon's  Dig.  p.  745,  Nos.  3654-^. 

Eustisy  also  appeared  for'the  appellant. 

Locketty  MicoUf  and  IL  Hunt^  for  the  defendants. 

BuLLABD,  J.  For  the  reasons  stated  in  the  case  of  McCargo 
V.  The  New  Orleans  Insurance  Company^  just  decided,  it  is  or- 
dered and  decreed  that  the  judgment  of  the  Commercial  Court 
be  affirmed,  with  costs. 


JoHK  Haoan  v.  The  Ocean  Insubakce  Coicpany. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSf  J. 

This  was  an  action  to  recover  t6,500,  the  insurance  on  nine 
slaves,  from  Richmond  to  New  Orleans.  The  policy  was  simi- 
lar to  that  sued  on  in  the  case  of  McCargo  v.  The  New  Orleans 
Insurance  Company^  the  insurance  being  on  the  same  voyage, 
and  the  facts  and  questions  of  law  the  same.  From  a  verdict 
and  judgment  in  favor  of  the  defendants,  the  plaintiff  appealed. 

Boseliusy  for  the  appellant. 

F.  B.  Conrad,  T  Slidell,  and  Benjaminj  for  the  defendants. 

'BuhLARDf  J.  For  the  reasons  set  forth  in  the  case  of  McCar- 
go  V.  The  New  Orleans  Insurance  Company j  just  decided,  it  is  or- 
dered and  decreed  that  the  judgment  of  the  Commercial  Court 
be  affirmed,  with  costs. 
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Sherman  Johkson  v.  The  CX^ean  Insurance  Cobipany. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^Z. 

This  was  an  action  to  recover  915,000,  the  insurance  on 
twenty-three  slaves,  at  and  from  Norfolk  to  New  Orleans.  The 
policy  was  similar  to  that  sued  on  in  the  case  of  Mc  Cargo  v. 
The  New  Orleans  Insurance  Companyy  the  insurance  being  on 
the  same  voyage,  and  the  evidence  and  questions  of  law  the 
same.  The  plaintiff  is  appellant  from  a  judgment  in  favor  of 
the  defendants. 

Roselius,  for  the  appellant. 

F.  B.  Conrad^  T.  Slidett,  and  Benjamin,  for  the  defendants. 

BuLLARD,  J.  For  the  reasons  given  in  the  case  of  McCargov. 
The  New  Orleans  Insurance  Company,  it  is  ordered  and  decreed 
that  the  judgment  of  the  Commercial  Court  be  affirmed,  with 
costs. 


Thomas   McCargo   v.    The  Merchants   Insurance  Company  of 

New  Orleans. 

Where  insurance  has  been  effected  on  slaves  shipped  from  one  port  to  another,  the 
insorers  will  not  be  liable  where  the  usual  and  necessary  precaution  in  providing 
irons,  and  in  maintaining  security,  or  in  the  relative  numbers  of  the  whites 
and  slaves  have  not  been  observed.  In  such  case,  the  party  is  left  to  his  recourse 
against  the  owners  of  the  vessel. 

The  seaworthiness  of  a  vessel  on  whose  cargo  insurance  has  been  effected,  is  a  con- 
dition precedent ;  and,  if  not  seaworthy  at  the  time  of  sailing,  the  policy  will  not 
be  considered  as  having  ever  attached. 

An  insurance  of  slaves  protects  the  insured  against  any  loss  arising  from  their  muti- 
ny  and  insurrection,  unless  that  peril  be  expressly  excepted  or  warranted  against. 
The  articles  of  the  Civil  Code  rendering  the  owners  of  slaves  liable  for  their  of- 
fences and  quasi-offences  (C.  C.  2300,  Slc),  do  not  apply  to  such  a  case,  which  is 
governed  wholly  by  the  commercial  law. 

Where  insurance 'was  made  on  the  cargo  of  a  vessel  from  one  port  to  another,  the 
the  policy  will  attach  though  the  cargo  was  put  on  board  at  another  place  than 
that  named  as  the  port  from  which  the  ^vessel  was  to  sail,  where  it  is  the 
usage  for  vessels  sailing  from  the  port  named,  to  take  in  their  cargoes  at  the  place 
at  which  it  was  actually  received  on  board. 
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Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSf  J. 
This  was  an  action  to  recover  815,200,  the  insurance  upon  nine- 
teen slaves,  at  and  from  Norfolk  to  New  Orleans,  shipped  on  the 
brig  Creole  on  the  same  voyage  as  those  insured  in  the  case  of 
the  same  plaintiff  against  the  New  Orleans  Insurance  Compa- 
ny, just  decided.  The  policy  stipulates  that  the  defendants  take 
upon  themselves  the  risks  of  "  takings  at  sea,  arrests,  restraints 
and  detentions  of  all  kings,  princes  or  people  of  what  nation, 
condition  or  quality  soever,  barratry  of  the  master  and  mari- 
ners, and  all  other  perils,  losses,  or  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandize  or[  any  part  thereof  Appended  to  this  policy  is 
a  memorandum,  '*  that  the  Company  are  not  liable  for  suicidOf 
desertion  or  natural  death,  but  that  it  provides  chiefly  for  the 
risk  of  detention,  capture,  seizure  of  foreign  powers."  The 
evidence  established  the  same  facts  as  were  proved  in  the  plain- 
tiff's action  against  the  New  Orleans  Insurance  Company* 
There^was  a  verdict  in'favor'of  the  plaintiff  for  $14,400,  a  de- 
duction of  $800  having  been  made  for  one  of  the  slaves  who 
had  reached  New  Orleans  on  the  brig. 

Peyton^  I.  W.  Smith  and  Eustis^  for  the  plaintiff. 

P.  B.  Conradf  T.  Slidell  and  Benjamin^  for  the  appellants. 

BuLLARD,  J.  This  is  an  action  on  a  policy  of  insurance  upon 
nineteen  slaves,  valued  at  0800  each,  at  and  from  Norfolk  to 
New'Orlcans,  on  board  the^brig  Creole.  The  defendants  assum- 
ed all  the  usual  risks,  it  being  stipulated,  however,  that  they 
should  not  be  "  liable  for  suicide,  desertion,  or  natural  death, 
but  chiefly  Tor  the  risk  of  detention,  capture  and  seizure  of  for- 
eign powers.'*  These  slaves  formed  a  part  of  the  cargo  of  the 
Creole,  and  were  totally  lost  in  consequence  of  an  insurrection 
or  mutiny,  as  stated  in  the  case  of  the  plaintiff  against  the  New 
Orleans  Insurance  Company,  just  decided. 

The  defendants,  for  answer,  admit  the  signature  of  the  policy, 
but  deny  all  the  other  allegations  in  the  petition.  They  deny 
that  preliminary  proof  was  duly  furnished,  and  that  the  plaintiff 
has  fulfilled  the  warranties  which  he  was  bound  to  fulfil. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
and  the  defendants  appealed. 
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We  have  already  expressed  our  opinion,  that  the  loss  was 
caused  by  the  mutiny  or  insurrection,  and,  consequently,  that  the  '' 
defendants  are  liable,  unless  they  have  made  good  some  one  of 
the  grounds  of  defence  upon  which  they  rely. 

It  has  been  argued  in  this  court,  that  the  Creole  was  xmsea- 
worthy,  and  that,  consequently,  the  plaintiff  is  not  entitled  to 
^  recover.  The  unseaworthiness  is  alleged  to  consist  in  neglect- 
ing those  precautions  and  that  vigilance  which  the  safe  trans- 
portation of  slaves,  naturally  ready  to  avail  themselves  of  every 
favorable  chance  to  liberate  themselves,  requires ;  and  particu- 
larly in  the  want  of  arms  on  board,  and  the  fact  that  the  slaves 
must  have  themselves,  brought  on  board  concealed  weapons, 
which  they  made  use  of  in  the  revolt. 

This  question  of  seaworthiness  was  expressly  left  to  the  jury, 
and  the  charge  of  the  judge  is  before  us.  Thflit  charge  was  as 
favorable  to  the  insurers  as  they  could  have  desired.  The  juiy 
was  instructed  that,  if  they  were  of  opinion  that  the  usual, 
necessary  and  proper  precautions  in  providing  irons  and  main- 
taining security,  or  in  the  relative  number  of  whites  and  slaves, 
were  not  observed,  it  would  discharge  the  defendants,  and  leave 
the  plaintiff  to  his  recourse  against  the  owners  of  the  vessel. 
That  seaworthiness  was  a  condition  precedent,  and,  if  the  vessel 
was  not  seaworthy  when  she  sailed,  the  policy  never  attached, 
and  the  defendants  are  not  liable.  Under  this  charge,  the  jury, 
with  all  the  evidence  before  them,  found  a  verdict  in  favor  of 
the  plaintiff,  and  we  are  not  prepared  to  say  that,  in  this  res- 
pect, there  was  any  error. 

This  point  is  blended  to  a  certain  extent  with  another,  which 
has  been  made  in  the  argument  in  this  court,  and  was  also  con- 
sidered in  the  court  below,  to  wit,  that  if  the  loss  occurred  in 
consequence  of  the  mutiny  or  insurrection,  it  arose  from  the 
vices  of  character  of  the  subject  matter  of  the  insurance,  and 
consequently  the  defendants  are  not  responsible ;  that  by  the 
Civil  Code  of  Louisiana,  the  master  is  himself  responsible  for 
the  offences  and  quasi-offences  of  his  slaves  ;  and  that  unless 
the  underwriters  e^i^e^^Zy  took  upon  themselves  the  risk  of  in- 
surrection of  the  plaintiff's  own  slaves,  the  responsibility  aris- 
ing from  such  insurrection,  and  the  consequent  deviation  would 
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rest  upon  the  assured^  in  as  much  also  as  it  is  a  weU  settled  prin* 
dple  of  the  law  of  insurance;  that  where  a  loss  arises  from  the 
inherent  vices  of  the  subject  insured,  the  underwriters  are  not 
liable. 

Upon  these  points  the  court  below  instructed  the  jury,  that 
whatever  may  be  the  law  of  France  in  regard  to  the  liability 
of  insurers  in  a  policy  on  slaves  for  the  perils  of  mutiny  and 
insurrection,  we  have  adopted  the  English  law,  according  to 
which  an  insurance  on  slaves  protects  the  assured  against  losses 
arising  from  mutiny  and  insurrection,  unless  that  peril  be  ex^ 
pressly  excepted  or  warranted  against;  andfiirther,  that  the 
articles  of  the  Civil  Code  creating  a  liability  on  the  owners  of 
slaves  for  offences  and  quasi-offences,  does  not  extend  to  this 
case,  which  is  wholly  governed  by  the  conmiercial  law. 

The  judge  alluded,  probably,  to  the  same  French  aathority 
which  has  been  cited  to  us  in  support  of  this  doctrine.  It  is  a 
note  by  Estrangin,  upon  that  part  of  the  work  of  Pothier  on  In- 
surance,  in  which  that  author,  in  allusion  to  the  doctrine  that 
losses  which  arise  from  the  inherent  vice  or  quality  of  the  sub* 
ject  matter  of  the  insurance  do  not  fall  upon  the  insurers,  con- 
cludes that  when  animals,  or  negroes  die  a  natural  death,  or 
even  when  negroes,  through  despair,  destroy  themselves,  the 
insurer  is  not  liable;  but  that  it  would  be  otherwise  if  drowned 
in  a  tempest  or  killed  in  combat  Estrangin  gives  it  as  his  opinion 
that  the  revolt  or  despair  of  negroes,  resulting  from  the  vice 
or  character  of  the  thing,  ought  in  general  to  be  at  the  risk  of 
the  insured ;  and  he  explains  the  decision  stated  by  Emerigon 
of  the  Compte  d'Estaing,  by  saying  that  the  event  was  con<^ 
sidered  to  be  at  the  charge  of  the  insurers,  because  the  crew 
had  become  so  weakened  and  reduced  by  contagious  diseases 
that  it  could  not  resist  the  revolt,  and  the  loss  might  be  imputed 
to  the  disease,  which  was  a  sea  risk ;  and  he  adds  that,  in  the 
absence  of  peculiar  circumstances  to  induce  a  different  judg- 
ment, the  revolt  can  only  be  attributed  to  the  vice  of  the  thing 
or  the  fault  of  the  master.    Pothier  on  Ins.  107,  No.  66. 

The  commentary  of  Boulay  Paty  on  Emerigon,  seems  to  coun- 
tenance the  same  doctrine.    He  remarks,  that  if  the  slave  trade 

were  not  now  prohibited  by  the  laws  of  France,  he  would  coor 
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.cor  with  Estrangin  in  the  opinion,  that  losses  occcuuoned  by  the 
revolt  of  slaves,  as  well  as  suicide  through  despair,  ought  to  be 
at  the  risk  of  the  assured,  both  being  attributable  essentially  to 
the  same  cause,  and  springing  from  the  same  motive,  the  desire 
inherent  in  the  subject  to  escape  from  a  state  of  slavery. 
1  Emerigon,  chap.  12,  sec.  10. 

These  doctrines,  although  they  are  not  those  either  of  Pothier 
pr  Emerigon,  even  in  relation  to  the  African  slave  trade,  would 
seem  not  unreasonable ;  and  if  that  traffic  were  not  now  treated 
as  piratical,  and  no  longer  a  legitimate  object  of  insurance, 
might  yrell  be  adopted  as  a  proper  rule.  But  the  commerce 
between  the  States  of  this  Union  in  which  slavery  is  tolerated, 
rests  upon  a  different  basis.  It  is  ver}'  different  from  that  trade 
which  is  now  reprobated  by  the  common  voice  of  Christendom, 
by  which  the  natives  of  Africa  were  reduced  for  the  Ifirst  time 
p}  a  servile  condition,  and  when  their  resistance  might  be  re- 
garded as  any  thing  but  criminal. 

We  are,  therefore,  of  opinion,  that  the  judge  did  not  err  in 
this  instruction  to  the  jury. 

It  has  been  further  contended  in  this  court,  that  the  policy 
never  attached ;  that  the  Creole  never  was  at  Norfolk,  one  of  the 
termini  of  the  voyage,  but  that  the  slaves  were  taken  on  board 
in  Hampton  Roads. 

This  was  not  made  a  special  matter  of  defence  in  the  court 
below.  If  it  had  been  we  do  not  doubt  but  that  it  might  have 
been  shown  to  be  an  usage  of  that  trade,  for  vessels  to  take  in 
their  cargo  on  a  voyage  from  Norfolk  at  Hampton  Roads.  We 
infer  this  from  the  expressions  of  several  witnesses,  who  speak 
of  the  Creole  as  having  sailed  from  Norfolk,  when  in  fact  she 
sailed  from  Hampton  Roads,  which  is  rather  an  extension  of 
the  harbor  of  Norfolk.  Upon  this  point,  therefore,  we  think  the 
verdict  ought  not  to  be  disturbed. 

Our  opinion  has  already  been  expressed  that  the  loss  was  oc- 
casioned by  the  insurrection,  which,  according  to  this  policy 
was  a  risk  assumed  by  the  defendants,  and,  consequently,  the 
plaintiff  is  entitled  to  recover. 

Judgment  affirmed. 

{See  opinion  on  application  for  a  rehearing,  post,  p.  349.) 
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Sdwakd  LocKvrT  v.  Tb£  Merchants  Insurance  Company  of  New 

Orleans. 

Where  a  vessel  on  whose  oargo  insarance  has  been  effected,  stops,  in  descending  a 
river,  at  different  places,  for  the  purpose  of  t&king  in  further  cargo  or  passen- 
jreis,  such  stoppages  will  not  amount  to  a  deviation,  when  proved  to  have  been 
conformable  to  the  usages  of  the  trade,  and  of  no  unusual  length. 

Affeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

This  was  an  action  to  recover  910,000,  the  insurance  upon 
fifteen  slaves,  valued  equally,  at  and  from  Richmond  to  New 
Orleans,  shipped  on  the  brig  Creole,  on  the  same  voyage  as  those 
insured  in  the  ceuse  of  McCargo  v.  The  New  Orleans  Insurance 
Gompany^  ante  p*  202.  The  answer  admitted  the  signing  of  the 
policy ;  denied  generally  the  allegations  of  the  petition ;  and 
specially  denied  that  preliminary  proof  had  been  furnished^ 
and  that  plaintiff  had  complied  with  the  warranties,  which  he 
was  bound  to  ftalfilL  The  policy  provides  that  the  company 
take  upon  themselves  the  risks  of  ^'  takings  at  sea,  arrests,  re* 
straints,  and  detainments  of  all  kings,  princes,  or  people  of  what 
nation,  condition  or  quality  soever,  barratry  of  the  master  or 
mariners,  and  all  other  perils,  losses,  or  misfortunes,  that  have 
or  shall  come  to  the  hurt,  detriment  or  damage  of  the  said  goods 
and  merchandize,  or  any  part  thereof,  to  which  assurers  are  lia- 
ble for."  A  memorandum  appended  to  the  policy  declares,  ^the 
company  not  liable  for  suicide,  desertion  or  natural  death,  but 
liable  for  risks  of  emancipation,  detention,  or  seizure  by  for-* 
eign  powers."  The  evidence  establishes  the  same  facts  as  were 
proved  in  the  case  of  McCargo  v.  The  New  Orleans  Insurance 
Company.  The  Log-book,  which  was  offered  in  evidence,  shows 
the  following  entries : 

''  Loo  Book.  Remarks  on  board  the  brig  Creole,  Capt.  Robert 
Ensor,  from  Richmond  bound  to  New  Orleans.  Cargo,  tobacco  ; 
two  cabin  passengers,  and  150  slaves. 

Remarks— Monday,  Oct.  25,  1841. — ^All  this  day  clear  and 
cold,  at  midnight  left  Richmond  in  tow  with  steamer  Ben  Shep* 
pard.    Ends  this  day. 

Remarks — ^Tuesday.  Oct.  20,  1841. — All  this  day  fresh  gales 
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from  S.  W.  and  clear  ivr.  At  eight  A.  M .  cast  off  from  the 
steamboat,  and  made  saU  at  ten  A.  M.  Game  to  anchor  at 
Minse's  at  one  P.  M .  Got  under  way  and  worked  down  the 
river«   At  nine  came  to  anchor  at  Hog  Island.    So  ends  this  day. 

Remarks^Wednesday,  27th  Oct  1841/— All  this  day  light 
breezes  from  S.  E.  and  clear.  At  six  A.  M.  got  under  way  and 
worked  down  the  river.  At  six  P.  M.  came  to  anchor  at  Day's 
Point.  Put  Captain  Ensor  on  board  the  steamboat  for  Norfolk, 
and  took  three  negroes  on  board.    So  ends  this  day« 

Thursday,  28th  Oct.  1841. — ^All  this  day  fresh  hreezen  from 
S.  E«  At  noon  got  under  way.  At  five  P.  M .  came  to  anchor 
at  Newport  News.  Capt.  Ensor  cams  on  board  with  thirty^ 
three  negroes.    So  ends  this  day. 

Friday,  Oct.  29, 1841. — ^All  this  day  fresh  breezes  from  east, 
and  some  rain.  At  one  got  under  way.  At  four  came  to  an- 
chor at  Sewel's  Point.     So  ends  this  day. 

Saturday,  Oct.  80th,  1841. — All  this  day,  light,  variable  winds. 
At  eleven  A.  M.  got  under^way,  and  worked  down  the  bay.    At 
eight  P.  M.  came  to  anchor  in  Linhaven  Bay,  in  company  with 
brigs  Orleiams  and  Long  Island,  and  several  other  sail.    So  ends 
this  day. 

Sunday d — ^Nothing  of  importance.  Got  under  way  and  pro- 
ceeded to  sea.    Winds  S.  E.  etc." 

It  appears  from  the  protest  made  at  New  Orleans,  whioh  was 
introduced  in  evidence  by  the  plaintiff,  that  after  leaving  Ricli^ 
mond,  ^  the  brig  proceeded  to  Hampton  Roads,  and  lay  there  one 
day,  when  about  eight  slaves  were  put  on  board  by  Mr.  W.  W. 
Hall  for  Mr.  Hatcher,  two  by  Mr.  C.  H.  Shield,  and  twenty- 
three  for  Mr.  Johnson,  making  the  whole  in  number  one  hund- 
red and  thirty-five.'^ 

Ensor^  the  master  of  the  Creole,  deposed,  that  some  of  the 
slaves  were  taken  on  board  after  leaving  Richmond,  ^two 
miles  below  in  James  river,"  and  '<  that  two  or  three  of  McCar^ 
go's  slaves  were  put  on  board  about  one  hundred  miles  below 
Richmond."  He  flirther  stated,  that  ?'  he  went  in  a  steamboat 
from  James  river  to  Ncurfalk." 

There  was  a  verdict  and  judgment  for  the  {dftintiff  for 
•9,383  33,  the  sum  of  9M6  66  being  deducted  as  the  value  of 
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one  of  the  slaves,  admitted  to  have  reached  New  Orleans  in 
safety.    The  defendants  appealed* 

F.  B.  Canradf  T.  Slidell  and  Benjamin^  for  the  appellants. 

I.  The  vessel  deviated  in  that  part  of  the  voyage  performed 
between  Richmond  and  the  Atlantic  Ocean,  and  thereby  all 
claim  under  the  policy  for  any  subsequent  loss  was  forfeited. 
See  the  log-book,  from*  25  to  31  October, 

It  appears  by  the  testimony  of  Giffbrd,  in  corroboration  of 
the  log-book,  that  the  captain  left  the  brig  in  the  river  Jon 
the  37th  October,  and  proceeded  to  Norfolk  by  the  steam- 
boat: the  Creole  was  detained  in  Hampton  Roads  one  day, 
where  she  took  in  the  balance  of  the  slaves.  The  protest 
made  at  New  Orleans,  and  the  other  evidence  confirm  these 
statements.  The  circumstances  thus  established,  amount  to 
a  deviation,  and  absolve  the  insurers  from  further  liability. 
**  Deviation,"  says  Hughes,  p.  139  (183), "  signifies  a  departure 
without  necessity  or  justifiable  cause  from  the  usual  course  or 
line  of  the  voyage.  Thus  if  a  master  touch  at  a  port  for  a  pur- 
pose not  connected  with  the  voyage,  or  touch  at  a  port  not  in  the 
course  of  the  voyage,  though  only  a  few  leagues  out  of  the 
way,  or  touch  at  a  port  at  which  U  is  not  usual  to  touchy  although 
one  by  which  tfte  ship  must  necessarily  pass^  or  stay  an  unusual  time  ; 
or  if,  when  there  are  several  courses  or  modes  of  performing  a 
voyage,  the  master  select  a  particular  track  for  a  purpose  for- 
eign to  the  object  of  the  voyage,  instead  of  adopting  that  which 
is  the  safest  and  most  eligible,  considered  merely  with  reference 
to  the  voyage  insured ;  or  if,  having  liberty  to  touch  at  one  portf 
he  touch  at  another^  or  touch  at  a  place  mentioned  in  a  liberty, 
but  for  an  unauthorjzed  purpose ;  this  departure  from  the  course 
prescribed  by  usage  and  the  terms  of  the  policy  is,  in  such  case, 
a  deviation,  and  absolves  the  underwriters  from  further  liabili- 
ty. The  criterion  to  distinguish  between  a  change  of  voyage 
and  a  deviation  is,  whether  the  termini  of  the  voyage  are  pr^^ 
served  or  not." 

*'  If  ihe  vessel  touches  or  trades  at  intermediate  ports  in  the 
course  or  track  of  the  voyage,  she  deviates  only,  but  does  not 
desert  the  voyage.  The  question  of  deviation  turns  on  that  dis- 
tinction."    1  Hairs  Sup.  C.  Rep.  369.     2  Gaines,  274.    - 

**  The  effect  of  a  deviation  is  not  always  to  increase  the  riskf 
its  effect  is  to  vary  the  risk ;  and  as  it  attempts  to  introduce  a 
new  responsibility  instead  of  that  to  which  the  underwriters 
agreed,  it  discharges  them  from  further  liability.  And  whether 
the  insurance  is  on  ship,  goods  or  freight,  whether  the  insurers 
BTe  privy  to  the  deviation  or  not,  or  from  whatever  cause  a  loss 
which  happens' afterwards  may  arise,  a  deviation  is  equally  fatal,** 
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The  only  right  of  stopping  given  in  the  policy  is,  if  thereto 
obliged  by  stress  of  weather,  or  other  unavoicUible  aceidentr 
This  is,  in  fact,  in  accordance  with  the  well  recognized  princi- 
ples of  insurance  laws.  A  deviation  (and  a  stoppage  i»  a  devi- 
ation) can  only  be  justified  either  by  necessity,  or  by  well  estab» 
lished  usage.    Park  on  Insurance,  400,401,411, 

Without  attempting  to  overthrow  these  principles,  the  plain- 
tiff sets  up  no  other  excuse  than  this :  that  from  the  course  of 
James  Kiver,  and  the  geographical  position  of  the  various 
points,  taken  into  consideration  with  the  state  of  the  winds,  as 
shown  by  the  log-book,  and  the  ebb  and  flow  of  the  tides,  the 
stoppages  were  necessary^  and  must  be  so  supposed. 

This  apology  will  not  stand  the  test  of  scrutiny. 

Thus,  during  the  whole  of  Oct.  26,  1841,  there  were  fresh 
gales  from  the  S,  W.  At  eight  A.  M.  they  c€ist  off  from  the 
steamboat  and  came  to  anchor  at  ten  A.  M.  of  the  same  day. 
As  the  wind  was  the  same,  their  anchoring  could  not  be  attrib- 
uted to  an  unfavorable  wind. 

On  the  27th  Oct. — All  this  day,  light  winds  from  the  S.  E.  and 
they  got  under  way  at  six  A.  M.  How  is  it,  if  their  stopping 
that  day  was  owing  only  to  unfavorable  wind  and  tides,  that  - 
we  find  the  singular  coincident  circumstance  of  the  captain 
going  on  shore,  and  negroes  being  taken  on  board  at  that  very 
point. 

Common  sense  must  attribute  the  stoppage  to  the  desire  of 
transferring  the  captain  to  another  conveyance,  and  of  taking  in, 
pursuant  to  a  preconcerted  arrangement,  a  portion  of  the  car- 
go engaged  to  be  received  at  that  point. 

Again,  on  the  28th  Oct. — All  this  day  fresh  breezes  from  the  S. 
E.  How  is  it,  that  with  the  wind  unchanged,  it  Was  necessary 
to  come  to  anchor  at  5  P.  M.  at  Newport  News  ?  The  answer  is 
obvious ;  it  was  here  that,  by  preconcerted  arrangement,  Gapt. 
Ensor  was  to  6mbark,  as  the  log-book  shows  he  did,  thirty-three 
negroes. 

Again,  on  Oct.  29,  1841. — All  this  day  fresh  breezes  from  the 
east.  Why^  with  the  same  wind,  was  it  necessary  to  come  to 
anchor  again? 

Again,  on  the  30th,  more  slaves  are  taken  on  board,  (See 
Gifford's  evidence,)  and  we  are  not  informed  by  the  testimony, 
whether,  without  this  cause  of  delay,  and  the  absence  of  the 
captain,  the  vessel  might  not  have  proceeded  to  sea. 

The  unprejudiced  mind  must,  we  think,  be  satisfied,  that,  with- 
out the  delay  occasioned  by  the  repeated  stoppages  to  take  in 
cargo,  and  the  absence  of  the  captain,  the  Creole,  which  depar- 
ted from  Richmond  on  the  25th  Oct.  (See  Gifford's  evidence), 
would  have  got  to  sea  before  the  31st  Oct.     Will  any  one  pre- 
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8ume  to  say«  tbat  the  risks  of  the  river  and  of  the  sea,  to  which 

she  was  exposed,  the  risks  of  wind,  weather,  and  others,  were  the 

I'  very  identical  risks  to  which  she  would  have  been  exposed  if 

'  these  delays  had  not  been  incurred.    Whether  the  risks  were 

I  enhanced  or  diminished,  is  immaterial ;  it  is  enough  that  they 

were  not  the  seane. 

But  again,  if  it  should  be  suggested  that  one  of  these  stoppa- 
I  ges — that  at  Hampton  Roads — was  justilSed  by  the  fact  of  our 

insuring  negroes  from  Norfolk  for  Mr.  McCargo,  this  excuse  as  to 
this  particular  stoppage  will  be  fbund  untenable ;  for  the  ves- 
sel did  not  stop  at  Norfolk,  at  and  from  which  certain  slaves 
were  insured,  but  at  Hampton  Roads,  and  slaves  were  there 
taken  on  board.  Norfolk  is  one  place ;  Hanipton  Roads  is  an- 
other place.  Norfolk  is  a  port ;  Hampton  Koads  a  roadstead. 
The  one  is  nine  miles  from  the  other.  ,The  course  of  a  vessel 
sailing  from  Richmond  via  Norfolk  to  the  sea«  would  be  mate- 
rially different  from  the  course  of  a  vessel  sailing  from  Richmond 
to  tne  sea,  via  Hampton  Roads  only.  This  is  obvious  from  a 
glance  at  the  map. 

Now  if  it  were  possible  to  consider  the  fact  of  this  company 
having  insured  other  slaves  of  another  party  "  at  and  from  Nor- 
folk,'' as  tantamount  to  an  express  stipulation  that  the  vessel 
might  stop  at  Norfolk,  yet  even  an  authority  to  stop  and  take  in 
cargo  at  Norfolk,  would  not  justify  a  stoppage  and  taking  in  of 
cargo  at  Hampton  Roads,  even  though  Hampton  Roads  were  a 
scfer  place  than  Norfolk,  which  is  not  proved,  and  which  no  one 
can  suppose,  and  even  althoughit.be  a  ^Aor^er  route  to  New  Or- 
leans than  via  Norfolk  itself.     See  Hughes  on  Ins.,  1 40  (163). 

To  test  this  question  in  another  form,  let  us  enquire  whether 
slaves  insured  in  a  policy  at  and  from  Norfolk,  which  is  the  case 
in  McCargo's  policy,  would  be  covered,  if  not  laden  on 
board  at  Norfolk,  but  at  Hampton  Roads.  Let  us  concede,  if 
the  plaintiff  desire  it,  that  on  a  voyage  from  Virginia  to  New 
Orleans,  Hampton  Roads  would  be  nearer  to  New  Orleans  than 
Norfolk.  Let  the  question  be  answered  by  the  following  deci- 
sions, two  of  them  rendered  by  one  of  the  great  lights  of  insu- 
rance law.  Lord  Mansfield ;  another  by  Judge  Thompson,  then  of 
the  Supreme  Court  of  New  York,  and  afterwards  of  the  Su- 
preme Court  of  the  United  States. 

In  the  first  case.  Constable  v.  Noble  (2  Taunton  402),  it  was 
decided  that,  a  policy  at  and  from  a  place,  the  name  of  which 
equally  designates  a  particular  town,  and  a  port  comprehending 
an  extensive  district  of  coast,  does  not  protect  a  cargo  laden 
anywhere  within  the  limits  of  the  port,  but  refers  to  the  town 
itself. 
In  Payne V,  Hutchinson  (2  Taunton,  p.  40^^ innate),  it  was  de- 
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cided  that  if  a  policy  describe  a  voyage  at  and  from  a  place 
which  is  the  head  of  a  port,  it  will  not  cover  a  voyage  at  and 
from  a  distinct  place,  which  is  a  member  of  the  same  port 

In  the  case  of  Murray  v.  The  Columbian  Insurance  Company ^ 
(4  Johnson,  443),  a  vessel  was  insured  at  and  from  Calcutta^  to 
New  York,  with  liberty  to  touch  at  Madras  for  trade,  and  to  take 
in  part  of  her  cargo  there.  The  vessel  went  to  Madras,  and 
sailed  thence  direct  to  New  York,  without  even  going  to  Cal- 
cutta. In  an  action  brought  by  the  insurer  to  recover  back  the 
premium,  it  was  held  that  the  voyage  insured  did  not  commence ; 
and  that  as  the  policy  never  attached^  the  insured  was  entitled  to 
a  return  of  premium. 

In  deciding  this  case  Judge  Thompson  observed,  in  refutation 
of  the  argument  of  counsel,  which  was,  though  he  could  not  go 
first  to  Madras,  and  then  to  Calcutta,  he  might  come  home  direct 
from  Madras, /or  itshortened^the  voyage^  and  greatly  diminished 
the  risk,  that  '*  whether  tlie  risk  toas  increcued  or  diminished^  bv 
the  ship's  not  going  to  Calcutta,  may  be  uncertain ;  it  is  enough 
that  the  parties  heme,  by  their  contract^  designated  that  as  the  place 
where  the  risk  is  to  commence,  and  it  is  not  competent  for  the  court 
to  substitute  any  other  in  its  stead." 

Peyton  and  /.  W.  Smith,  contr4. 

The  appellants  contend  that  there  was  a  deviation  before  the 
Creole  got  to  sea.  To  determine  what  facts  amount  to  a  devia- 
tion, the  great  principle  of  indemnity  is  to  be  constantly  kept  in 
view  as  the  basis  of  the  contract.  Allowance  must  be  made  for 
the  delay  usual  for  the  purpose  of  taking  on  board  the  cargo, 
and  for  every  other  act  of  preparation  which  may  be  fairly  sup- 
posed to  be  done  in  view  of  the  object  and  scope  of  the  voyage. 
Such  detentions,  whether  they  be  to  obtain  a  full  cargo,  or 
to  obtain  passengers,  or  to  complete  the  outfits,  are  considered  as 
the  incidents  of  every  sea  voyage,  and  as  properly  left  to  the 
discretion  of  the  master  and  owners  of  the  vessel. 

Especially  should  allowance  be  made  for  such  delays  and 
hindrances,  when  they  occur  in  river  navigation,  which,  from 
its  nature,  is  subject  to  so  many  interruptions  and  detentions  not' 
to  be  encountered  in  open  sea.  The  whole  doctrine  of  devia- 
tion is  only  applicable  to  a  vessel  which  has  coQipleted  her  car- 
go, made  all  her  preparations  for  the  voyage,  has  actually  taken 
her  departure  from  port,  and  has  spread  her  canvass  upon  the 
open  sea.  Nor  can  it  be  said  that  this  view  of  the  law  leaves 
too  much  latitude  to  the  insured.  The  other  rule,  that  the  voy- 
age must  be  commenced  within  a  reasonable  delay  after  the 
policy  is  efiected,  and  must  be  prosecuted  with  reasonable  des- 
patch and  diligence,  is  amply  sufficient  to  protect  the  rights  of 
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the  underwriter,  as  to  all  the  detentions  and  delays  ineident  to 
the  fitting  out  and  departure  of  the  vessel. 

The  petition  of  the  plaintiff  sets  out  fully  the  grounds  on 
which  he  relies  for  a  judgment  upon  his  policy.  The  answer 
of  the  Company,  after  pleading  a  general  denial,  denies  specially 
that  the  preliminary  proof  has  been  duly  furnished,  and  that 
tiie  plaintiff  has  fhlfilled  the  warranties  which  he  was  bound  to 
fulfill.  Thus  no  notice  was  given  by  the  answer  that  the  de* 
tentions  of  the  river,  or  the  manner  and  places  of  taking  the  slaves 
on  board,  would  be  relied  on  to  establish  a  deviation,  or  a  differ- 
ent voyage,  and  thus  avoid  the  policy.  The  evidence  having 
been  received  without  objection,  must  of  course  be  judged  ac- 
cording to  its  legal  effect ;  but  is  it  not  a  fair  rule  of  evidence, 
that  the  defendants  are  bound  to  show'muchm<»re  clearly  the 
facts  to  establish  the  alleged  deviation,  than  if  they  had,  among 
their  special  denials,  directly  called  the  attention  of  the  plain- 
tiff to  the  subject,  and  thus  put  him  on  his  guard  ?  The  plain- 
tiff was  kept  equally  in  the  dark  in  the  taking  of  the  immense 
mass  of  testimony  which  encumbers  the  record.  A  single 
commission  was  taken  out  by  the  Company,  and,  at  great  ex- 
pense, many  witnesses  were  examined,  but  nothing  in  the  in- 
terrogatories bore  the  slightest  relation  to  this  alleged  river  de- 
viation. 

In  the  rigid  and  severe  cross  examination  of  our  witnesses, 
not  a  question  was  propounded,  nor  an  intimation  thrown  out,  of 
any  thing  like  river  deviation.  Neither  during  the  trial,  nor  up 
to  the  moment  the  charge  was  delivered  to  the  jury,  had  the 
river  deviation  been  conceived.  The  only  question  of  devia- 
tion arose  from  the  occurrences  of  Sunday  night,  the  7th  of  No- 
vember. The  river  deviation  was  not  alluded  to  until  the  argu- 
ment in  this  court 

Gifford,  in  his  examination  in  chief,  referred  to  the  log-book  to 
refresh  his  memory  as  to  the  precise  position  of  the  brig  on 
Sunday  evening,  and  as  to  the  dates,  whereupon  the  log-book 
was  annexed  as  a  part  of  his  deposition.  It  was  referred  to  for 
no  other  purpose,  nor  was  it  supposed  material  to  his  examina- 
tion for  anything  else.  But  the  entries  are  now  relied  upon  to 
make  out  a  deviation.    Let  us  see  what  they  establish. 

It  appears  by  the  log-book,  that  on  Monday,  at  midnight,  the 
Creole  left  Richmond  in  tow  of  the  steamer  Ben  Shephard,  and 
that  she  continued  in  tow  of  the  steamer  until  the  next  morning 
at  eight — a  period  of  eight  hours — ^when  she  cast  off  from  the 
steamer,  and  made  sail,  with  fresh  gales  from  the  south  west, 
but  that  she  stopped  from  10  to  1  o'clock  at  Minn's,  dnd  then 
worked  down  the  river  till  9,  when  she  reached  Hog  Island  and 
anchored  for  the  night. 
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It  appears  also  from  the  log-book,  that  on  the  next  morning 
they  got  under  way  at  6,  and  worked  down  the  river  to  Day's 
Point,  which  they  reached  at  6,  P.  M.,  and,  the  breeze  being 
light  and  from  the  south-east,  they  came  to  anchor.  The  next 
morning  the  wind  had  become  stronger,  and  was  from  the  same 
unfavorable  direction.  They  however  got  under  way  at  noon, 
and  were  enabled  to  reach  Newport  News,  where  they  anchored 
at  5,  P.  M.  The  next  day  the  wind  continued  fresh  and  easterly, 
and  it  rained ;  they  did  not  get  under  way  until  1,  P.  M.,  and 
reached  SewelFs  Point  at  4,  when  they  anchored  for  the  night. 
The  next  day  the  wind  was  light  and  variable,  and  they  did  not 
get  under  way  until  11.  They  workerf  down  the  bay,  and  an- 
chored at  8,  P.  M.,  in  Linhaven  Bay,  ih  company  with  several 
brigs  and  other  vessels. 

Captain  Ensor,  left  the  vessel  at  Day's  Point,  on  Wednesday 
evening,  for  Norfolk,  and  returned  on  board  the  next  day,  at 
Newport  News.  It  appears  that  three  slaves  were  taken  on 
board  at  Day's  Point,  and  thirty-three  at  Newport  News.  There 
appears  nothing  singular  in  these  facts,  for  the  brig  had  been 
receiving  the  slaves  from  the  20th  of  November, 

These  are  all  the  facts  proved  as  to  this  river  deviation.  The 
depositions  of  the  witnesses  state  some  of  the  facts  in  different 
words,  but  it  is  in  substance  the  same ;  nor  can  the  defendants 
eke  out  the  testimony  by  resorting  to  matters  dehors  the  reconl. 

It  is  argued  that  on  the  30th,  slaves  were  also  taken  on  board. 
We  apprehend  that  the  idea  is  entirely  erroneous,  and  that  the 
record  affords  not  a  scintilla  of  evidence  in  support  of  it. 

Whether  the  fact  of  the  brig  coming  to  anchor  at  the  different 
places,  as  she  did,  was  caused  by  the  ingress  of  the  flood  tides, 
or  by  unfavorable  winds  at  the  particular  places  of  anchoring, 
or  by  reason  of  it's  not  being  safe  to  proceed  at  night,  does  not 
appear.  In  the  various  windings  of  the  narrow  ehannel  of  a 
shallow  river,  delay  is  often  necessary,  to  wait  for  a  wind 
different  from  that  which  is  favorable  according  to  the  general 
course  of  the  stream. 

If  any  doubt  can  arise  from  the  statements  of  the  log-book  as 
to  whether  there  was  a  deviation,  the  other  evidence  will 
remove  it.  The  Company  sign  one  policy  in  favor  of  McCargo, 
from  Norfolk,  on  the  17th  November,  and  on  the  next  day  they 
sign  the  other  policy  in  favor  of  Lockett,  from  Richmond ;  both 
policies  being  for  slaves  laden  on  board  the  same  vessel,  and  on 
the  same  voyage  to  New  Orleans.  The  only  reason  for  not  com- 
mencing the  risk  on  McCargo's  policy  from  Richmond,  in  the 
same  manner  as  on  Lockett's  policy,  is  found  in  the  evidence  of 
Capt.  Ensor,  who  proves  that  two  of  the  slaves  were  actually 
put  on  board  the  brig  two  miles  below  Richmond.   Hence  Norfdk 
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was  inserted  as  the  point  from  which  the  risk  shoald  commence* 
for  if  Richmond  had  been  inserted  it  might  have  created  all 
difficulty  in  relation  to  those  two  slaves. 

The  testimony  of  the  witnesses  who  were  examined,  proves 
that  there  was  a  strict  compliance  with  the  ipages  of  the  trade. 
It  thus  appears  that  it  is  the  custom  for  vessels  starting  from 
Richmond  to  bring  a  cargo  of  slaves  to  New  Orleans,  to  com- 
plete their  cargo  at  other  points  down  the  river,  especially  at 
Norfolk.  It  also  appears  to  be  the  usage,  that,  for  all  the 
purposes  of  the  voyage,  being  opposite  the  city  of  Norfolk  in  or 
near  Hampton  Roads,  is  considered  as  being  at  Norfolk,  for  the 
purpose  of  conveying  slaves  to  New  Orleans,  though  a  steam- 
boat is  employed  to  bring  them  to  the  vessel. 

Hughes  describes  a  deviation  as  taking  place,  if  the  vessel 
''touch  at  a  port  where  it  is  not  usual  to  touch,  or  stay  an  unusual 
time ;"  by  which  he  clearly  intimates  that  the  vessel  must  either 
go  out  of  her  usual  course  to  touch  at  a  place  after  the  voyage 
is  commenced,  or,  if  it  is  usual  to  touch  thercj  the  stay  must  not 
be  for  an  una^ual  time.    Has  either  fact  been  proved  here  ? 

The  case  of  Payne  v.  Hutchinson^  only  decides  that  a  policy 
on  a  voyage  from  one  port,  does  not  protect  goods  shipped  from 
another  port  in  the  same  custom-house  district. 

The  case  of  Constable  v.  Noble^  decided  by  the  same  judge, 
turned  upon  the  same  point.  Tbat'case  differs  from  this,  in  the 
following  particulars: 

The  point  was  expressly  made  before  the  jury,  and  testimony 
proving  all  the  facts,  was  received  on  both  sides.  • 

In  that  case  Lord  Mansfield  said :  *'  If  the  plaintiff  in  this  case 
could  have  proved  a  usage  for  ships  to  load  at  Bridgport,  on  a 
policy  at  and  from  Lyme,  it  might  have  assisted  him  ;  but  no 
usage  was  proved  here.  Probably  the  underwriters  never  un- 
derwrote a  voyage  from  Bridgport  in  these  terms.  The  whole  is 
obviously  a  mistake^*  &c. 

It  was  proved  that,  though  by  an  air  line  Bridgport  was  a 
few  miles  nearer  to  London,  and  that  a  vessel,  in  going  from 
Lyme  to  London,  had  to  cross  the  bay  on  which  Bridgport  was 
situated,  it  could  not  be  said,  owing  to  the  different  courses  it 
was  necessary  to  take  to  double  Portland  Bill,  that  from  Bridg- 
port it  would  be  the  easiest  or  quickest  route. 

In  that  case  it  was  decided  that  the  policy  never  attached,  be- 
cause the  parties  were  evidently  mistake^n  as  to  the  voyage 
insured.  They  both  believed  at  the  making  of  the  policy,  say 
the  court,  that  because  one  vessel  insured  by  the  same  policy 
was  to  make  the  voyage  from  Lyme  to  London,  therefore  the 
other  vessel  was  to  pursue  the  same  voyage.  Such  an  insu- 
rance was  never  before  made.  But  here  the  insurers,  in  the 
brief  space  of  twenty-four  hours,  issue  both  policies  upon  similar 
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property,  at  the  same  rate  of  premium,  on  the  same  vessel,  and 
on  the  same  voyage,  an  intermediate  port  being  taken  for  one 
of  them  as  the  commencement  of  the  risk  I  If  the  argument  of 
the  defendants  were  good,  what  would  become  of  policies  from 
Pittsburg  and  Cincinnati  to  New  Orleans,  on  the  same  boat  and 
the  same  voyage  f 

Two  other  cases  relied  on  by  our  opponents  are  equally 
significant.  The  vessel  insured  from  Liverpool  to  London,  had 
to  go  at  least  sixty  miles  out  of  her  way  to  get  to  Loo ;  and  the 
vessel  boimd  from  Dunkirk  to  Leghorn  had  to  cross  the  English 
channel  to  reach  Dover.  This  was,  in  each  case,  in  direct 
violation  of  the  usual  course  of  the  voyage.  How  far  did  the 
Creole  go  out  of  her  way,  and  what  channel,  bay  or  river  did 
she  cross  ? 

They  also  rely  on  Murray  v.  Columbian  Insurance  Company. 
In  that  case  the  policy  was  annulled,  because  the  vessel  had, 
instead  of  commencing  the  voyage  at  Calcutta,  the  terminus  of 
the  policy,  commenced  it  at  Madras — ^five  hundred  miles  distant. 

It  is  evident  that  the  facts  proved  do  not  in  any  manner  affect 
the  liabilities  of  the  underwriters.  They  know  and  are  bound 
by  the  usages  of  the  trade,  in  the  transportation  of  slaves  from 
Richmond  and  Norfolk  to  New  Orleans.  Having  taken  risks 
from  each  of  those  ports,  on  the  same  voyage,  they  have  re- 
cognized those  usages  at  the  making  of  the  contracts. 

Eustisy  also  appeared  for  the  plaintiff. 

BuLLA&D,  J.  This  is  the  last  of  the  Creole  cases,  and  is  an 
action  on  a  policy  upon  fifteen  slaves,  '*  at  and  from  Richmond 
to  New  Orleans." 

The  grounds  of  defence  conmion  to  this  and  the  other  cases, 
have  already  been  considered ;  and  the  only  one  peculiar  to  the 
present  case  is  an  alleged  deviation  in  descending  the  James 
River,  and  coming  to  anchor  in  Hampton  Roads, 

We  are  by  no  means  satisfied  that  the  evidence  shows  such  a 
deviation  in  the  usual  voyage  from  Richmond,  as  to  authorize 
our  interfering  with  the  verdict  of  the  jury. 

Judgment  affirmed. 

{See  opinion  on  the  application  for  a  re-hearing^^postf  p.  d49  et 
seq.) 
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Thomas  McCargo  d.  The  Merchants  Insurance  Company  of  New 
Orleans — ^Edward  Lockett  v.  The  Same. — Application  for  a 
Re-bearino. 

F.  B.  Conrad^  T.  SUdell^  and  Bemjamin^  for  a  re-hearing. 
The  court  has  recognized  the  principle  that,  under  a  policy  on 
slaves,  the  assured  will  be  answerable  for  a  loss  by  insurrec- 
tion ;  but  an  unexpected  exception  has  taken  our  case  out  of 
the  general  rule.  It  is  alleged  as  the  main  ground  for  not  ap- 
plying the  principles  '*  which  the  court  has  recognized  as  not  un- 
reasonable and  which  might  well  be  adopted  as  the  proper 
rule,  that  there  is  a  difference  between  our  coasting  slave 
trade  and  the  foreign  slave  trade.  It  is  not  stated  in  what  this 
difference  consists.  The  court  can  have  contemplated  but  two 
points  of  difference. 

First,  In  the  light  in  which  the  jurisprudence  of  this  country 
would  regard  these  two  trades,  did  both  now  legally  exist ;  and 
secondly,  a  difference  in  the  disposition  of  the  slave  to  revolt. 

1st.  Is  there  any  difference  in  the  light  in  which  the  jurispru- 
dence of  this  country  would  regard  these  two  trades,  did  both 
now  legally  exist  ? 

To  simplijfy  this  inquiry,  let  us  carry  our  minds  back  to  the 
time  when  the  foreign  slave  trade  was  tolerated  by  our  laws. 

Suppose  the  Creole,  an  American  vessel,  was  navigating,  be- 
fore the  year  1808,  the  waters  of  the  Atlantic,  on  a  voyage  from 
the  coast  of  Africa  to  Norfolk,  laden  with  newly  captured  slaves. 

Would  the  voyage  be  deemed  an  unlawful  one  ?  Assuredly 
not ;  the  terms  of  the  constitution  itself  sanctioned  it.  ^'  The 
navigation  or  importation  of  such  persons  as  any  of  the  States 
now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited 
by  the  Congress  prior  to  the  year  1808 ;  but  a  tax  or  duty  may 
be  imposed  on  such  importation,  not  exceeding  two  dollars  for 
each  person.'' 

Would  not  the  Creole,  in  the  supposed  case,  be  just  as  much 
under  the  protection  of  the  United  States,  as  on  her  late  voyage 
in  1841  ?  Assuredly  she  would  have  been.  If  captured  with- 
out just  cause,  by  a  vessel  of  war  of  a  foreign  nation  at  peace 
with  us,  would  not  the  United  States  have  been  bound  to  claim 
indemnity?  If  uigustly  detained  or  disturbed  by  such  a  vessel, 
would  not  the  United  States  have  demanded  an  apology  or  repa- 
ration? SeeMadraw  v.  Willes,  3  Bam.  and  Aid.  315,  31 6,  in 
which  the  King's  Bench  uses  the  following  language: 

'^  Most  of  the  states  of  Christendom,  have  now  consented  to 
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the  abolition  of  the  slave  trade,  and  concurred  with  us  in  declar- 
ing it  to  be  unjust  and  inhuman.  The  subjects  of  any  of  these 
states,  could  not,  I  think,  maintain  an  action  in  the  courts  of 
the  country,  for  any  injury  happening  to  them  in  the  prosecu- 
tion of  this  trade ;  but  Spain  has  reserved  to  herself  a  right  of 
carrying  it  on  in  that  part  of  the  world  where  this  transaction 
occurred.  Her  subjects  could  not  legally  be  interrupted  in  buy- 
ing slaves  in  that  part  of  the  globe,  and  have  a  right  to  appeal 
to  the  justice  of  this  country  for  any  injury  sustained  by  them 
from  such  an  interruption.'* 

*'  These  principles  are  confirmed  by  the  decisions  of  the  Court 
of  Admiralty,  and  also  by  a  judgment  of  Sir  William  Grant, 
pronounced  at  the  cock  pit.  The  cases  to  which  I  allude  are, 
the  Fortuna,  the  Donna  Marianna,  and  the  Dianna,  in  the  Ad- 
miralty Court,  and  the  Admedic,  before  the  Privy  Council. — 
Dodson's  Ad.  Rep.  81, 91,  95.  These  cases  establish  this  rule, 
that  ships  which  belong  to  countries  that  have  prohibited  the 
slave  trade,  are  liable  to  capture  and  condemnation,  if  found 
employed  in  such  trade;  but  that  the  subjects  of  countries 
which  permit  the  prosecution  of  this  trade,  cannot  be  interrupted 
while  carrying  it  on.  It  is  clear  from  these  authorities,  that  the 
slave  trade  is  not  condemned  by  the  general  law  of  nations. 
The  subjects  of  Spain  have  only  to  look  to  the  municipal  laws 
of  their  own  conntrv,  and  cannot  be  afiected  by  any  laws  made 
by  our  government. 

When  the  learned  Mansfield  was  called  upon  as  Chief  Justice 
of  the  King's  Bench,  in  the  case  of  Jones  v.  SchmoU  (1  T.  R. 
130,)  to  say  who  should  bear  the  loss  of  slaves  slain  or  mortal- 
ly wounded,  in  an  insurrection,  from  which  wounds  they  subse- 
quently perished,  he  did  not  institute  any  distinction  between 
the  direct  and  foreign  trade  from  Africa,  and  the  domestic 
trade  between  the  British  Colonies.  Both  were  equally  leged. 
He  looked  only  to  the  contract,  and  because  the  written  terms 
of  the  memorandum  of  the  contract  imposed  the  loss  on  theun« 
derwriters,  he  made  the  underwriters  liable.  By  the  policy  in 
that  case  it  was  expressly  declared,  that  the  underwriters  should 
pay  for  loss  by  mutiny,  if  it  exceeded  ten  per  cent.  And  his 
Lordship  said,  this  policy  is  in  the  common  form,  and  if  it  were 
not  for  the  memorandum  I  shotdd  say  the  case  was  not  within  the  in- 
strumeni.  But  as  it  now  stands,  it  is  clear  that  those  who  were 
killed  by  the  firing,  or  died  in  consequence  of  their  bruises,  are 
within  the  policy,  and  hence,  under  this  instruction,  the  verdict 
was: 

That  all  the  slaves  who  were  killed  in  the  mutiny  or  died  of 
their  wounds,  were  to  be  paid  for. 

That  all  those  who  died  of  the   bruises  which  they  received 
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in  the  mutiny,  though  accompanied  with  other  causes,  were  to 
paid  for. 

But  the  court  seems  to  imply  in  its  opinion,  that  the  real  test 
of  distinction  is  this,  viz :  that  in  the  foreign  slave  trade  '*  the  re- 
sistance of  the  captive  might  be  regarded  as  any  thing  but  cri- 
minal," whilst,  as  a  converse  proposition,  the  court  seemed  to  as- 
sume that  this  resistance  is  criminal  in  the  negro  born  in  a  state 
of  slavery. 

Now,  if  we  concede  this  point  to  the  fullest  extent,  we  are 
utterly  at  a  loss  to  conceive  how  this  concession  of  fact  can  ope- 
rate to  fasten  upon  us  the  responsibility  to  which  the  decision 
of  the  court  has  subjected  us. 

Why  are  insiurers,  in  the  absence  of  express  assumption  of  the 
risk,  liable  for  criminal  acts  of  a  slave,  who  is  the  subject  mat- 
ter of  insurance  ?  Crime  cannot  exist  without  criminal  motive. 
How  can  the  human  mind  conceive  of  a  loss  proceeding  more 
plainly  and  directly  from  a  vice  inherent  in  the  subject  matter, 
than  one  which  is  admitted  to  have  originated  from  an  act 
prompted  by  criminal  motives  in  the  being  that  is  the  subject 
matter  of  the  insurance  7 

In  the  foreign  slave  trade,  as  it  is  admitted  by  the  court,  the 
spirit  that  would  prompt  the  negro  to  revolt  is  an  inherent  cause 
of  loss,  for  which  underwriters  are  not  responsible.  In  the  do- 
mestic slave  trade,  is  this  cause  less  inhererUf  because  criminal  f 
How  can  the  morality  or  legality  of  the  act  affect  the  enquiry  as 
to  its  origin — as  to  its  being  an  intrinsic  or  extrinsic  cause  of 
loss? 

Let  us  now  consider  the  next  supposed  point  of  difference, 
viz :  a  difference  in  the  disposition  of  the  slave  to  revolt. 

Let  us  concede,  for  the  purposes  of  argument,  that  the  disposi- 
tion of  the  slave  to  revolt  and  to  obtain  his  liberty  is  stronger 
in  the  case  of  the  new  made  slave,  than  in  the  slave  who  is  bom 
so,  or  who  has  long  been  in  that  condition.  Still  it  cannot  be 
pretended  that  the  desire  of  liberty  is  extinguished  in  the  latter. 
All  experience  demonstrates  the  contrary.  The  statute  book  of 
every  slave-holding  State  in  this  Union  rebukes  such  a  preten- 
tion. Is  all  the  legislation  of  Louisiana  with  regard  to  the  police  of 
our  slave  population,  an  idle  legislation,  based  upon  visionary 
apprehension,  upon  unmanly  and  unreasonable  fear  ?  Certain- 
ly not.  The  passionate  desire  for  liberty  exists  in  the  bosom  of 
of  every  slave — whether  the  recent  captive,  or  him  to  whom 
bondage  has  become  a  habit,  or  was  his  destiny  from  birth.  It 
is  then  a  mere  difference  of  degree. 

But  the  very  moment  that  the  loss  actually  happens  from  the 
inherent  cause,  whether  the  cause  exists  in  a  more  or  less  vio- 
lent degree,  the  result  of  the  application  of  the  legal  principle 
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must  of  necessity  be  the  same.  Fruit  shipped  when  green,  may 
be  less  liable  to  rot,  and  thus  to  loss  from  inherent  causes,  than 
if  shipped  when  ripe ;  yet  that  fact  would  scarcely  be  regarded 
by  a  court  as  furnishing  a  basis  for  distinction  in  an  enquiry  as 
to  the  liability  of  insurers.  Negroes  bom  free  may  be  more 
ripe  for  revolt  than  negroes  born  in  a  state  of  slavery,  and  still 
if  the  revolt  does  actually  take  place,  it  really  seems  to  us 
that  no  sound  distinction  can  be  made  as  to  the  result  on  the  po- 
licy of  insurance. 

Does  the  decision  of  the  court  then  rest  upon  a  solid  and  sub- 
stantial legal  basis  ?  What  Is  the  rule  which  the  decision  sanc- 
tions ?  It  is  an  arbitrary  rule  and  is  this:  in  the  case  of  the 
newly  captured  slave,  it  is  reasonable  to  throw  the  loss  arising 
from  an  insurrection  upon  the  assured,  because  his  desire  for 
liberty  is  very  great.  In  the  case  of  the  slave  long  habituated 
to  bondage,  it  is  reasonable  to  throw  the  loss  arising  from  an  in- 
surrection upon  the  underwriter,  because  the  slave's  desire  for 
liberty  is  not  so  very  great.  If  this  contract  then  had  been  upon 
an  African  voyage,  and  such  a  voyage  were  now  legal  (as  it  was 
before  1808),  we  should  throw  the  loss  upon  the  owner ;  but  as 
it  is  upon  a  domestic  voyage  and  traffic,  the  loss  must  fall  upon 
the  underwriter. 

We  respectfully  hope  that  the  court  will  pause  before  it  incor- 
porates so  loose  a  rule  in  the  law  of  insurance,  a  system  justly 
celebrated  for  its  refined  equity  and  logical  accuracy,  and  to 
which  the  recent  learned  decision  of  this  court,  in  the  case  of  the 
Orleans  Insurance  Company,  has  made  so  valuable  a  contribu- 
tion. 

The  points  were  expressly  made  in  thb  printed  brief,  that 
the  policy  at  and  from  Richmond,  if  it  ever  attached,  was 
forfeited  by  deviation,  before  the  Creole  reached  Abaeo  and  the 
insurrection  occurred ;  and  also  that  the  policy  from  NcMrfolk 
never  attached,  because  the  negroes  insured  were  not  laden  on 
board  there. 

We  supported  both  these  points  by  authorities  which  we  be- 
lieved, and  still  believe,  are  clearly  pertinent.  The  court  seems 
to  waive  the  application  of  these  autnorities  to  the  present  cases, 
upon  the  ground  that  these  points  were  not  argued  in  the  court 
below ;  and  that,  if  they  had  been,  the  plaintiff  might  have  cured 
the  difficulty  by  proof  of  usage.  This  might  be  a  reason  to  re- 
mand these  causes ;  but  not,  we  respectfully  submit,  to  repel 
the  discussion  altogether,  and  conclude  the  defendants. 

Deviation  need  not  be  specially  pleaded ;  the  non-lading  at 
the  proper  port  need  not  be  specially  pleaded.  Both  may  be 
set  up  under  the  general  issue.  Of  this  there  can  be  no  doubt. 
See  Hughes  on  Insurance,  p.  360.   "  When  the  action  is  framed 
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in  assumpsit,  on  a  policy  not  under  seal,  the  plea  of  the  general 
issue  will  in  general  enable  the  defendant  to  avail  himself  of 
any  matter  of  defence,  either  arising  from  illegcJity  of  the  in- 
surance, from  an  alteration  of  the  policy  after  its  execution,  from 
a  non-compliance  with  some  express  or  implied  warranty  or 
condition,  from  the  want  of  interest — a  misrepresentation — a 
deviation  or  otherlike  cause,  from  a  release,  or  from  a  perform* 
ance  on  his  own  part  of  the  terms  of  the  policy.  But  some 
matters  of  defence,  which  are  not  favored  in  law,  must  be  spe- 
cially pleaded — such  as  the  insured  becoming  an  alien  enemy 
after  the  making  of  the  contract  or  bringing  the  action ;  or  the 
statute  of  limitations,  when  the  action  is  not  brought  till  after 
the  lapse  of  six  years." 

What  was  the  course  of  these  proceedings  and  of  the  trial  ? 
The  general  issue  was  joined.  The  plaintiffs  themselves  offer 
evidence  clearly  establishing  deviation  in  the  one  case,  and,  in 
the  other,  the  non-lading  of  the  slaves  at  Norfolk.  The  plain- 
tiffs having  themselves  thus  produced  this  testimony,  we  are  de- 
barred from  all  advantage  to  be  derived  from  it,  simply  becausef 
after  the  testimony  was  closed,  we  did  not  raise  the  point  before 
the  jury.  Is  the  opinion  of  a  jury  conclusive  upon  such  a  point? 
If  they  had  found  the  point  either  for  us  or  against  us,  would  this 
court  have  been  absolutely  concluded  by  their  verdict  ?  Above 
all,  is  this  court  prepared  to  sanction  the  rule,  that  a  point  pre- 
sented by  a  party's  own  testimony,  can  never  be  raised  by  his 
antagonist  in  this  court,  unless  it  was  first  raised  in  the  court  be- 
low ?  If  such  is  to  be  the  rule,  so  let  it  be ;  the  bar  will  defer- 
entially submit ;  but  we  are  not  aware  that  this  court  has  ever 
so  declared,  in  any  other  case. 

Lastly.  The  point  was  expressly  made  by  the  defendants, 
that  two  of  McCargo's  slaves  covered  by  the  policy,  viz:  Rachael 
Glover  and  Mary  arrived  in  safety  at  New  Orleans,  and  were  not 
lost.    This  is  established  by  the  evidence   of  Merritt.    This 

Eoint,  in  the  discussion  of  much  more  important  matters,  has  per- 
aps  escaped  the  attention  of  the  court.  Allowance  was  made 
by  the  jury  for  one  slave  only.  An  additional  allowance  of 
$800  should  be  made. 


BuLLARD,  J.  In  these  cases  a  petition  for  a  re-hearing  has 
been  presented,  which  we  have  attentively  considered;  the  more 
so,  as  we  desire  not  even  to  appear  to  innovate,  in  any  thing 
which  relates  to  the  contract  of  insurance. 

The  counsel  have  not  correctly  understood  us,  if  they  suppose 
we  meant  to  make  the  difference  between  the  African  slave 
trade,  as  it  once  existed,  and  the  commeixjc  between  the  State 
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of  this  Union  in  slaves,  to  consist  in  the  desire,  in  a  greater  or 
less  degree  inherent  in  such  persons,  to  escape  from  restraint 
and  become  free.  We  cannot  but  think  there  was  a  great  dif. 
ference  between  the  two,  when  the  slave  trade  was  tolerated  by 
the  law  of  nations.  The  natives  of  Africa  were  guilty  of  no 
crime,  when  they  resisted  the  attempt  of  the  slaver  to  subject 
them  to  a  servile  condition.  Under  the  constitution  of  the  Unit- 
ed States,  slaves  in  those  States  where  that  institution,  slavery 
is  permitted,  are  legitimate  property,  and  if  the  mutineers  on 
board  the  Creole  had  escaped  into  a  non-slaveholding  State,  the 
master  might  have  reclaimed  them,  and  they  might  have  been 
punished  for  the  murder  committed  on  board.  A  small  part 
only  of  the  slaves  on  aboard  appear  to  have  been  engaged  in  the 
mutiny.  Now,  however  plausible  it  may  appear  to  apply  to 
those  few,  the  principle  which  relates  to  the  natural  decay  or 
self-combustion  of  the  subject  matter  insured,  we  do  not  dearly 
perceive  how  it  can  apply  to  the  others  who  remained  passive. 
On  the  contrary,  we  think,  their  forcible  resistance  to  the  autho* 
rity  of  the  master  of  the  vessel  on  the  voyage,  was  a  peril  with' 
in  the  policy. 

Admit  that  under  the  plea  of  the  general  issue,  in  an  action 
of  assumpsit  at  common  law,  the  enquiry  might  be  gone  into, 
whether  there  had  been  a  deviation,  and  whether  the  policy 
ever  attached,  it  only -follows  that  evidence  was  admissible  with- 
out any  special  defence.  No  evidence  on  either  of  these  points 
was  offered  and  rejected ;  and  from  the  evidence  before  the  jury 
we  are  not  authorised  to  pronounce  that  the  verdict  was  so 
clearly  wrong,  as  to  justify  our  interference. 

If  the  slave  Mary  was^  one  of  those  insured,  and  she  arrived 
safe,  the  title  to  her  vested  in  the  defendants  by  the  abandon* 
ment ;  and  if  she  has  in  fact  been  retained  by  the  plaintiff,  the 
defendants'  right  to  recover  her,  which  is  left  doubtful,  ought  to 
be,  and  is  hereby  reserved. 

It  is,  therefore,  ordered,  that  the  judgment  first  rendered,  with 
the  above  reservation,  be  maintained,  and  the  re-hearing  re- 
fused. 


\i 
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James  Flood  v.  Jaiiss  Flood. 

Appeal  by  the  plaintiff  fh>m  a  judgment  of  the  District  Court 
of  the  First  District,  BuchanoHj  J. 

Crawford  and  McHenry^  for  the  appellant 

McCarty  and  HayneSf  for  the  defendant. 

Bullabd,  J.  This  suit  was  at  first  brought  upon  an  account 
for  one  half  of  certain  jobs  of  paving  done  by  the  parties  on 
joint  account,  and  for  a  number  of  days  work  during  the  years 
1838,  1839,  1840  and  1841.  The  defendant  having  excepted 
that  the  petition  showed  a  partnership  between  the  parties,  and 
that  a  settlement  of  the  same  was  not  demanded,but  judgment  for 
a  particular  sum,  the  plaintiff  amended  his  petition  and  prayed 
for  a  settlement  of  the  partnership  concerns,  and  for  a  judgment 
for  the  balance  due  him,  and  also  for  his  labor  as  a  workman  on 
jobs  not  undertaken  in  partnership. 

The  defendant  for  answer  put  in  the  general  denial,  and  a 
want  of  amicable  demand.  With  respect  to  the  last  plea,  it  is 
enough  to  say  that  numerous  demands  are  proved  before  the 
plaintiff  brought  suit. 

Upon  the  merits,the  defendant  has  chosen  to  rely  upon  the  ge- 
ral  denial,  and  it  is  clearly  disproved  by  the  evidence.  It  is 
shown  that  the  plaintiff  entered  into  a  contract  with  the  Second 
Municipality  for  paving,  to  the  amount  of  $9000.  That  the  de- 
fendant became  his  surety  upon  condition  that  he  was  to  re- 
ceive the  money,  and  to  become  jointly  interested  in  the  con- 
tract He  did  rdoeive  the  Whole  amount,  and  it  is  shown  that 
the  plaintiff  himself  worked  on  the  job.  The  defendant  has 
rendered  no  account  showing  disbursements  made  by  him  on 
account  of  the  partnerahip.  If  the  disbursements  made  bj  the 
defendant,  in  pursuance  of  the  contract  with  the  Second  Muni- 
cipality, were  of  a  greater  value  than  the  labor  of  the  plaintiff, 
it  was  for  him  to  show  it,  in  rendering  account  of  the  fund  in 
his  hands  belonging  to  the  partners.  The  District  Court  gave 
judgment  for  one-half  of  the  supposed  profits  of  the  concern, 
and  assumed  the  amount  of  the  profits  to  be  84000.  This  sum 
is  mentioned  by  the  former  bar-keeper  and  book-keeper  of  the 
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defendant,  as  the  nett  profits  according  to  the  admissions  of  the 
defendant.  The  witness  said,  he  had  heard  the  defendant  say, 
he  had  cleared  $4000  by  the  contract.  The  plaintiff  having 
shown  that  the  defendant  received  partnership  funds  to  the 
amoant  of  $9000.  and  that  the  work  was  done  by  himself,  we 
know  of  no  principle  of  law  which  raises  a  presumption,  in  the 
absence  of  any  proof,  that  one  of  the  partners  made  all  the  dis- 
bursements. The  plaintiff  is  entitled,  undoubtedly,  to  one-half 
of  the  fund  not  shown  to  have  been  expended  in  the  performance 
of  the  contract,  besides  an  allowance  for  his  own  labor.  But 
the  defendant  has  chosen  to  render  no  accoimt,  to  give  no  satis- 
faction, to  show  no  expenditures  over  and  above  what  were 
made  by  the  plaintiff.  Under  those  circumstances,  we  think,  the 
plaintiff  entitled  to  recover  one-half  of  the  partnership  fund. 

Upon  the  other  parts  of  the  case  we  concur  with  the  court 
below  in  the  opinion  that  the  evidence  is  too  vague  to  authorise 
a  recovery. 

It  is,  therefore^  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  plaintiff  recover  of  the 
defendant  $4500,  with  interest  at  five  per  cent  from  judicial  de* 
mand,  and  the  costs  in  both  courts. 


Same  Case — On  an  Application  for  a  Re-hbarino. 

Benjamin  and  Micou,  prayed  for  a  re-hearing  in  this  case. 

Bollard,  J.  It  is  ordered  that  the  judgment  rendered  in  this 
case  be  so  amended,  as  to  reserve  to  the  defendant  his  right,  if 
any  he  has,  to  recover  in  a  separate  action  such  disbursements 
as  he  may  have  made,  in  relation  to  the  paving  contract  with  the 
Second  Municipality,  over  and  above  the  expenditures  or  value 
of  the  services  of  the  plaintiff;  and  that,  in  other  respecta,  the 
judgment  remain  undisturbed. 
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Anna  Mabia  Linton  v.  Pierre  Alexandre  Guillotte. 

Though  no  particular  form  is  required  for  the  dedication  of  land  to  public  use,  tho 
positive  assent  of  the  owner,  and  the  fact  of  its  being  used  for  the  public  purposes 
intended  by  the  appropriation,  must,  at  least,  be  shown. 

Notice  to  a  former  owner,  as  to  any  matter  connected  with  the  property,  will  be 
binding  on  one  who  subsequently  acquires  it  from  him.  Per  Curiam :  The  lat- 
ter can  have  no  greater  rights  than  the  party  from  whom  he  acquired  his  title. 

Id  an  action  to  restrain  defendant  from  selling  certain  ground,  alleged  by  plaintiff 
to  have  been  dedicated  to  public  use,  a  plan  of  the  property  published  by  the  for- 
mer, and  a  prospectus  reciting  tho  conditions  on  which  he  proposed  to  make  the 
dedication,  laid  before  the  Council  of  the  city  in  which  the  ground  is  situated, 
with  a  view  to  obtain  its  co-operation  in  effecting  the  dedication,  will  be  admissi- 
ble in  evidence.  Any  objection  to  tho  evidence  as  irrelevant  and  not  affecting 
the  plaintiff^  goes  to  its  effect,  not  to  its  admissibility. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 

CTlf  J. 

i.  Peirccy  for  the  appellant. 

RoseliuSj  for  the  defendant. 

MoRPHY,  J.  The  petitioner  alleges  that  she  is  the  owner  of  a 
'  parcel  of  land  in  the  parish  of  Jefferson,  formed  of  lots  marked 
1,  2,  3, 4  and  5,  on  a  plan  made  by  Boorgerot,  in  1830 ;  that  this 
property  is  derived,  by  sundry  meane  conveyances,  from  the  de- 
fendant, who  sold  the  same  as  fronting  on  "  a  contemplated 
continuation  of  Camp  street,  to  be  called  Liberal  street,"  and 
on  the  above  mentioned  plan,  marked  or  caused  to  be  marked 
the  aforesaid  street.  She  avers  that,  by  reason  of  these  acts 
and  the  plan,  Guillotte,  the  defendant,  dedicated  the  said  pro- 
jected street  to  the  public,  and  more  particularly  to  her  and  the 
other  purchasers  of  the  property,  to  serve  as  a  public  highway ; 
that  by  the  sale  of  said  lots  as  fronting  on  said  projected  street, 
according  to  said  plan,  the  soil  of  which  was  then  6uillotte*s 
property,  the  right  of  way  over  the  projected  street  was  irrevo- 
cably vested  in  the  public,  and  the  purchasers  of  property  front- 
ing thereon,  and  Guillotte  had  no  right,  from  that  time,  to  close 
up,  nor  in  any  manner  obstruct  said  street.  She  avers  that  one 
of  the  principal  inducements  to  the  purchase  of  this  property 
was,  it's  fronting  on  said  projected  street ;  that  the  large  price 
paid  for  the  same  was  on  the  warranty  contained  in  the  acts  of 
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sale  and  the  plan,  of  the  existence  of  said  street.  She  further 
avers  that,  notwithstanding  such  sale  an4  dedication,  the  said 
Guillotte  has  since  made  apian,  and  has  laid  out  and  marked 
thereon  lots  which  cover  and  occupy  the  said  projected  street, 
and  has  sold  or  endeavored  to  sell  said  lots,  and  has,  in  various 
other  ways,  obstructed  said  street ;  and  that  by  said  illegal  and 
tortious  proceedings  she  has  suffered  twenty  thousand  dollars 
damage.  She  prays  that  Guillotte  be  perpetually  eiyoined 
from  selling  the  soil  reserved  and  dedicated  for  said  projected 
street,  and  from  enclosing,  or  in  any  manner  obstructing  the 
same ;  and  that  the  use  of  said  street,  as  a  public  highway,  be 
decreed  to  be  forever  vested  in  the  public ;  &c.  The  defendant 
admits  that  he  originally  sold  the  property  at  present  belonging 
to  the  plaintiff,  but  he  expressly  denies  that  he  ever  dedicated 
the  space  or  street  referred  to  in  her  petition.  He  avers  that,  at 
the  instance  of  the  City  Council  of  New  Orleans,  he  consented 
to  open  said  street,  for  and  in  consideration  of  five  thousand  dol- 
lars ;  that  for  the  purpose  of  raising  said  sum,  a  subscription 
was  opened,  and  the  Mayor  subscribed  <)500  on  behalf  of  the 
city ;  that  various  other  persons  subscribed  for  small  sums,  but 
the  amount  required  was  never  subscribed  for ;  that  the  project- 
ed opening  of  said  street  referred  to  the  subscription  aforesaid, 
and  was  only  to  be  carried  into  execution  if  said  sum  of  $5,000 
should  be  paid  to  him ;  that  this  condition  was  well  known  to 
the  person  or  persons  under  whom  the  plaintiff  holds  the  lots 
in  question,  and  that,  under  these  circumstances,  he  is  not  bound 
to  open  the  said  street.  The  judgment  of  the  inferior  court  was 
in  favor  of  the  defendant,  and  the  plaintiff  has  appealed. 

The  evidence  shows  that,  in  1825,  P.  A.  Guillotte  laid  before  the 
City  Council  of  New  Orleans  a  plan,  on  which  a  street  was  figur- 
ed across  his  property  in  the  Nuns'  suburb,  as  the  continuation 
of  Camp  street,  and  to  be  called  "Umc  des  Liberaux,"  To  this 
plan  was  appended  a  prospectus,  stating,  in  substance,  that 
having  been  spoken  to  several  times  as  to  the  necessity  of  open- 
ing this  street,  P.  A.  Guillotte  proposed  to  the  Council  to  con- 
tribute to  sucli  opening,  and  agreed  to  deliver  up  the  space  ne- 
cessary for  the  intended  street,  provided  a  sura  of  95,000  was 
raised  by  subscription  to*  indemnify  him  for  the  loss  of  his  dwel- 
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ling  house,  and  out  houses,  which  stood  on  the  spot  where  the 
road  was  to  pass,  for  the  fences  he  would  have  to  construct  on 
both  sides  of  the  new  street,  &c.  The  Mayor,  under  a  resolu- 
tion of  the  Council,  subscribed  #500  for  the  city,  and  was  fol- 
lowed by  a  number  of  individuals  who  subscribed  only  small 
and  insufficient  sums  of  money.  In  January,  1830,  the  defend- 
ant caused  a  plan  to  be  made  by  Bourgerot,  of  a  portion  of  his 
property,  which  was  divided  into  nine  lots,  numbered  from  one 
to  nine,  and  which  was  marked  on  the  plan  as  encompassed  be- 
tween St.  Mary's  Road,  Tainturier  street,  St.  Andrews  Road,  ajid 
*^  La  rue  des  Libiraux  prqjet^eJ*  In  April  following,  the  defend- 
ant had  these  lots  sold  at  auction,  and  the  deeds  of  sale  which 
he  passed  refer  to  the  plan,  and  mention  the  property  as  com- 
prized between  the  three  first  above  mentioned  streets,  and  "  the 
contemplated  continuation  of  Camp  street,  to  be  called  Liberal 
street.''  This  description  is  repeated  in  the  successive  sales  of 
these  lots,  from  1830  down  to  that  under  which  the  plaintiff*,  in 
1841,  acquired  the  five  lots  she  owns.  The  testimony  shows 
that  the  subscription  list  was  kept  open  for  a  number  of  years  ^ 
was  presented  to  all  the  neighbors  in  the  vicinity  of  the  project- 
ed street  $  and  that  the  defendant,  and  some  of  his  friends  ex« 
erted  themselves,  but  without  success,  to  fill  up  the  subscrip- 
tion. The  project  having  thus  failed,  no  part  of  the  sums  sub^ 
scribed  for  was  ever  paid,  and  the  street  was  consequently 
never  opened,  or  delivered  to  the  public.  In  1836,  the  defend- 
ant  opened  a  street  or  a  continuation  to  Camp  street,  across  hut 
property  in  another  direction,  and  made  out  a  plan  of  it,  accord- 
ing to  which  he  sold  some  lots. 

Admitting  that  the  petitioner,  between  whom  and  the  defend* 
ant  there  exists  no  privity  of  contract,  can  maintain  any  action 
against  the  latter  on  account  of  his  promises  and  undertakings 
towards  the  original  purchasers  at  his  sale  in  1830,  where  her 
act  of  sale  contain^  no  subrogation  of  her  vendor's  rights 
against  previous  vendors,  the  facts  of  the  case  do  not,  in  our 
opinion,  show  any  dedication  of  the  soil  in  question  to  serve  as 
a  public  street  or  highway.  The  expressions  used  in  the  plan, 
and  in  the  deeds  of  sale,  show ,  no  positive  undertaking  on  the 
part  of  the  defendant ;  they  were  not  calculated  to  mislead,  nor 
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did  they  probably  mislead  any  one,  as  they  referred  to  a  project 
which  might,  or  might  not  be  realized,  [and  the  circumstances  of 
which  had  been  brought  before  the  City  Council,  and  were,  no 
doubt,   a  matter   of  general  notoriety  in    the  neighborhood. 
The  space  which  was  to  be  converted  into  a  street  was  occu- 
pied by  the  defendant's  dwelling-house,  and  Vas  never  opened  to, 
nor  in  any  way  used  by  the  public.    Although  no  particular  form 
is  required  for  the  dedication  of  land  to  public  use,  the  positive 
assent  of  the  owner,  and  the  fact  of  the  land  being  used  for  the 
public  purposes  intended  by  the  appropriation,  must,  at  least,  be 
shown.     6  Peter's,  431.     9  La.  152.      18  La.  122,  291,  537. 
When,  in  1841,  the  petitioner  bought  this  property,  the  reference 
in  her  sale  to  the  plan  made  in  1830,  was  sufficient  to  put  her 
upon  the  enquiry,  why  the  street,  ^(vhich]was  contemplated  more 
than  ten  years  before,  had  not  yet  been  opened.    She  could  easi- 
ly have  ascertained  that  the  project  of  opening  this  street  had 
long  since  been  abandoned.    On  examining  the  subscription  list 
appended  to  the  plan  and  prospectus  laid  before  the  Council  in 
1825,  we  find,  among  the  subscribers  to  this  project  or   pro- 
position of  Guillotte,  the  name  of  James  Armor,  one  of  the 
vendors  under  whom  the  plaintifi*  holds  lot  No.  1,  which,  of  her 
five  lots,  alone  has  a  front'or  boundary  on  the  projected  street 
exhibited  by  the  plan.     With  the  knowledge  which  he  had  of 
the  conditions  under  which"alone  the  projected  opening  of  the 
street  was  to  take  place,  Armor  could  not  surely  have  succeeded 
to  the  present  suit ;  and  the  plaintiff,  who  claimsjunder  hinj, 
cannot  have  greater  rights  than  him.    If  her  immediate  vendor 
failed  to  acquaint  her  with  the  circumstances  ^connected  with 
the  projected  opening  of  this  street,  and  she  has,  in  consequence 
thereof,  paid  too  high  a-price,'or^has  suffered  damage,  her   re- 
course, if  any  she  has,  must  be  'against  him,  and  not  against  the 
defendant. 

A  bill  of  exceptions  was  taken  to  the  admission  inf  evidence  of 
the  plan  and  prospectus  laid  before  the  City  Council  in  1826, 
which  were  objected  to  as  irrelevant,  and  as  not  affecting  the 
plaintiff.  The  judge  properly  considered  the  objection  as  going 
to  tbe  effect,  not  to  the  admissibility  of  the  evidence. 

Judgment  affirmed. 
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John  Preston  v.  Cora  Ann  SLocoifB  and  others. 

Plaintiff  intervened  in  a  rait  in  which  defendants  had  attached  certain  property  as 
belonging  to  their  debtors,  claiming  it  as  his,  together  with  "^  any  loss  he  might 
sustain  b?  reason  of  said  seizure.*'  There  was  no  other  allegation  of  any  injury 
or  damage  caused  by  the  seizure,  nor  was  evidence  ofibred  to  prove  any.  The 
property  was  ddjudged  to  the  intervener,  but  no  damages  were  allowed,  nor  woa 
any  claim  ior  them  urged,  nor  was  the  cause  asked  to  be  remanded  to  assess  them. 
In  a  subsequent  action  by  the  intervener  for  damages  sustained  by  the  attach- 
ment, and  exception  rei  judicata :  Held,  that  the  exception  should  be  overruled . 
the  actions  not  being  the  same,  nor  founded  on  the  same  cause  of  action.  C.  C. 
9245. 

Thb  plaintiff  appealed  from  a  judgment  of  the  District 
Court  of  the  First  District,  Buchananf  J.,  sustaining  an  excep- 
tion of  res  judicata^  and  dismissing  an  action  instituted  by  him 
against  the  defendants  for  damages,  in  consequence  of  an  il- 
legal attachment  of  his  property,  in  an  action  against  certain 
debtors  of  the  latter,  in  which  the  plaintiff  had  intervened  and 
recovered  the  property.  The  first  menti<med  suit  was  tried 
before  the  Commercial  Court  of  New  Orleans. 

ft  

Fojon^  for  the  appellant.  The  exception  should  have  been 
overruled  below.  The  Commercial  Court  had  no  jurisdiction 
of  the  question  of  damages.  See  act  of  the  14th  March,  1839, 
sect  8,  establishing  that  court.  Moreover,  the  intervenor  could 
not  have  recovered  dmages  in  the  original  suit.  He  could 
wily  claim  them  in  a  subsequent  action. 

Eggleston^  for  the  defendants.  The  exception  was  pr(q>erly 
sustained.  Civil  Code,  art.  2265.  Plique  et  al.  v.  Ferret  et  dl» 
10  La.  827.  Code  Plract.,  art  894.  The  Conunercial  Court 
had  jurisdiction.  Whenever  a  question  of  title  to  real  estate, 
or  of  damages,  arises  incidentally,  the  judge  of  the  court  having 
jurisdiction  of  the  principal  matter,  may  decide  it.  Code  of 
Pract,  art.  892. 

6abi4A2ii>,  J.  This  is  an  action  for  damages,  which  the  plain-* 
tiff  alleges  were  caused  by  the  defendants  attaching  his  proper- 
ty, in  a  suit  brou^^  by  them  against  the  Real  Estate  Bank  of 
Arkansas,  «tecided  in  this  court,  in  April,  1842.  2  Rdbinson,  92. 
The  plaintiff  intervened  in  that  suit,  and  claimed  the  cotton 
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attached  as  his  property,  together  with  ^'  any  loss  he  may  sus- 
tain by  reason  of  said  seizure." 

On  the  appeal  of  the  plaintiff,  then  intervenor,  to  this  conrt, 
the  cotton  was  adjudged  to  be  his  property,  but  the  claim  for 
damages  was  not  pressed,  nor  was  it  asked  that  the  case  should 
be  remanded  to  have  them  assessed,  none  having  been  allowed 
in  the  judgment  of  the  Commercial  Court,  which  was  against 
the  then  intervenor.  The  petition  now  sets  forth  special  grounds 
for  damages,  to  wit,  the  necessity  of  employing  counsel,  the 
loss  occasioned  by  laying  out  of  the  use  of  his  property  and 
money  for  nearly  a  year,  and  other  causes.  The  defendants,  in 
their  answer,  present  the  peremptory  exception  of  the  thing 
adjudged,  and  other  grounds  of  defence,  which  it  is  not  neces- 
sary to  state,  as  the  exception  was  sustained,  and  the  suit  dis- 
missed ;  from  which  judgment  the  plaintiff  has  appealed. 

The  sole  question  is,  whether  the  court  erred  in  sustaining 
the  exception ;  and  to  ascertain  that,  it  is  necessary  to  see  what 
was  the  matter  in  contest  between  the  plaintiff  and  defendants, 
in  the  suit  of  the  latter  against  the  bank.  We  have  carefully 
examined  the  petition  of  intervention  in  that  case,  and  do  not 
find  any  allegation  in  it  of  any  iiyury  or  damage  caused  by  the 
seizure  of  the  cotton;  nor  was  any  evidence  offered  to  prove 
any.  There  is  nothing  to  prove  a  demand  for  damages,  further 
than  the  prayer,  that  Slocomb,  Richards  &  Co.  may  pay  ''  any 
loss  he  may  sustain  by  reason  of  said  seizure."  No  inquiry 
was  gone  into  in  relation  to  such  loss,  nor  was  the  court  asked 
to  go  into  it ;  if  it  had  been  so  required,  it  might  have  been 
well  questioned  whether  any  testimony  could  have  been  re- 
ceived in  relation  to  damages,  when  there  was  no  alleges 
tion  of  any  having  been  sustained.  Article  2245  of  the  Civil 
Code  says:  ^'The  authority  of  the  thing  adjudged  takes 
place  only  with  respect  to  what  was  the  object  of  the  judg- 
ment. The  thing  demanded  must  be  the  same ;  the  demand 
must  be  founded  on  the  same  cause  of  action ;  the  demand  must 
be  between  the  same  parties,  and  formed  by  them  against  each 
other,  in  the  same  quality."  Upon  a  comparison  of  the  allega^ 
lions  in  the  petition  of  intervention,  and  those  now  before  us 
we  cannot  say  that  they  are  the  same,  nor  founded  on  the  same 
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cause.    We,  therefore,  cannot  concur  with  the  court  below,  in 
sustaining  the  exception. 

It  is  ordered  and  decreed,  that  the  judgment  be  annulled  and 
reversed,  and  the  cause  remanded  to  the  District  Court,  to 
be  further  tried  and  proceeded  in  according  to  law ;  the  defend- 
ants paying  the  costs  of  this  appeal. 


James  Ogilvib  t).  No&bert  Rillieux. 

A  pforchftser  of  property  sold  under  a  Ji,  fa,  haying  applied  for  a  monition  under 
the  act  of  10  March,  1834,  the  judgment  creditor  opposed  the  homologation 
of  the  sale*  on  the  ground  that  the  property  had  been  incorrectly  described  both 
in  the  execution  and  the  advertisement.  The  property  waa  described  as  bounded 
on  one  side  by  Clement  street,  instead  of  Chestnut  street,  the  real  boundary. 
There  was  no  such  street  as  Clement  street ;  and  the  description  was,  in  other  re- 
spects, accurate.  Held,  that  the  description  being  in  other  respects  sufficiently 
accurate  to  indicate  the  extent  and  location  of  the  property,  the  error,  which  was 
clearly  a  mistake  made  by  the  sheriff  in  copying  the  description,  was  immaterial, 
and  could  neither  invalidate  the  sheriff  *s  sale,  nor  support  an  opposition  to  its  ho- 
mologation under  a  monition  taken  out  in  pursuance  of  the  act  of  1834. 

Afpeaii  from  the  District  Court  of  the  First  District,  Buchan' 
aUf  J. 

Elwyn^tot  the  appellant, 

DuraMf  contrA. 

SmoK,  J.  The  plaintiff  having  obtained  judgment  agsunst 
the  defendant  for  the  sum  of  94790,  with  the  vendor's  mortgage 
and  privilege  on  certain  property  described  in  two  acts  of  sale 
annexed  to  his  petition,  a  writ  of  execution  was  issued  against 
the  defendant,  which  was  levied  on  the  property  mortgaged, 
and  after  having  been  offered  for  sale  for  cash  by  the  sheriff,  the 
property  not  having  brought  two-thirds  of  its  appraisement,  it 
was  sold  and  a4judicated  to  one  Kaspar  Auch,  for  the  sum  of 
two  hundred  dollars,  which,  though  payable  at  twelve  months 
credit,  was  paid  in  cash  by  the  purchaser. 

A  short  time  after  the  sale,  the  purchaser  applied  to  the  court 
a  quit  for  a  monition,  in  conformity  with  the  law  of  the  1 0th  of 
March,  1634,  which  order  was  granted ;  whereupon  the  adver* 
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tisements  required  by  law  were  pnblished  in  a  newspaper  of 
the  parish  where  the  sale  was  made,  giving  a  description  of  the 
property,  in  conformity  with  the  writ  by  virtue  of  which  the 
same  had  been  sold. 

James  Ogilvie,  the  judgment  creditor,  made  opposition  to  the 
homologation  of  the  sale,  <m  the  ground  that  the  property  was 
not  correctly  described,  either  in  the  writ  of  fieri  facias^  or  in 
the  advertisements  of  sale  made  by  the  sheriff,  in  this :  that  the 
squares  of  ground  have  Chestnut  street  for  a  boundary,  instead 
of  Clement  street,  which  was  described  as  their  boundary  both 
in  the  writ  and  in  the  advertisement  posted  up  by  the  sheriff; 
that  said  property  is  worth  much  more  than  9200 ;  was  of  much 
greater  value  at  die  time  of  sate ;  and  that,  had  it  been  proper- 
ly described,  it  would  have  been  sold  for  a  much  higher  price. 

The  sale  was  homologated  below,  notwithstanding  the  oppo- 
sition; and,  from  the  judgment  rendered  thereon,  Ogilvie  has 
appealed. 

It  does  not  appear  to  us  that  the  judge  a  qao  erred.    It  is  true, 
on  referring  to  the  second  deed  of  sale,  one  of  the  squares  of 
ground  therein  sold,  is  described  as  *'  being  No.  5,  contaminff 
eighteen  lots,  numbered  from  one  to  eighteen  inclusive  ;  measuring 
380  feet  front  on  the  public  road,  186  front  on  Broadway,  S40 
front  on  Front  street,  and  ^10  feet  front  on  Chestnut  street,  English 
measure,^*  &c.;  and  that  on  referring  to  the  writ  and  to  the  ad- 
vertisement of  the  sale,  the  word  **  Chestnut**  has  been  replaced 
by  the  word  '^  Clement"    This  is  dearly  a  mistake  made  by  the' 
^eriff  in  copying  the  description^  which  in  all  other  respects  is 
exactly  in  the  same  words  as  that  of  the  sale,  and  which,  inde« 
pendent  of  this  change^  of  name  as  to  one  of  the  surrounding 
streets,  is  yet  sufficiently  accurate  and  explicit  to  indicate  the  ex- 
tent and  location  of  the  property  seized.    It  has  not  been  shown 
that  there  existed  any  street  called  "  Clement,"  by  which  the  pro* 
perty,  with  its  fhrther  description,  could  be  bounded ;  and  it  seems 
to  us  that  the  mistake  is  so  immaterial,  accompanied  with  the 
correct  description  of  the  three  other  boundaries,  that  the  iden- 
tity of  the  property  could  not  suffer  from  it    Id  certum  est,  qisod 
certum  reddi  potest ;  and  it  is  clear  that  a  mere  reference  to  the 
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sale  would  have  been  sufficient  to  ascertain  its  correctness.  See 
case  of  The  City  Bank  v.  Den/lam^  decided  in  March,  1844. 

Farthennorey  the  8d  section  of  the  law  of  1884,  (Boll.  Sc 
Cnrry's  Digest,  p.  585,)  only  requires  that  the  monition  shall 
state  the  same  description  of  the  property  purchased  as  that 
given  in  the  judicial  conveyance  to  the  buyer.  This  was  done  in 
this  case ;  and  we  are  of  opinion  that,  as  the  alleged  mistake 
in  the  name  of  one  of  the  streets  by  which  a  part  of  the  pro- 
perty  sold  was  bounded,  would  not  be^sufficient  to  invalidate  the 
sheriff's  sale,  the  description  being  correct  in  aU  other  material 
respects,  this  cannot  be  relied  on  in  support  of  an  opposition  to 
its  homologation  imder  a  writ  of  monition.  The  opponent  was 
the  creditor  at  whose  suit  the  property  was  sold;  the  sale  was 
made  for  his  benefit,  by  an  officer  who  acted  as  his  agent ;  and 
we  are  not  prepared  to  say  that,  under  such  circumstances,  he 
has  any  right  to  contend  that  a  mere  mistake  made  by  the 
sheriff  in  his  advertisement  of  such  sale,  made  at  his  request 
and  shown  to  be  immaterial,  should  authorise  the  opp<Mient  to 
consider  it  as  a  nullity.  Be  tlus  as  it  may,  it  is  not  pretended 
that  the  description  of  the  other  property  which  was  sold  under 
the  same  title  with  that  in  dispute,  on  the  same  day  and  under 
the  same  abjudication,  was  incorrectly  given,  and  it  seems  to 
us  clear  that  the  sale  thereof  cannot  be  partly  invalidated. 

Judgment  affirmed. 


Maby  H.  Robs  and  others  v.  John  Gabliok. 

Wlwra  a  okow  ina  oontnct  of  tale,  if  intorpcoted  literaUj,  woold  be ooni 
of  other  parts  of  the  act  and  of  doabtfbl  meaniiig,  the  common  intention  of  the 
parties,  rather  than  a  literal  construction  of  the  clause,  shonld  determine  the  inter- 
pretation.   C.  C.  1945. 

Where  the  langnage  of  an  agreement  is  sosoepCible  of  two  meanings,  it  must  be  in- 
terpreted in  the  sense  most  oongmoos  to  tbe  wliele  contraet    (X  C.  1947. 

A  party  oaanoi  allege  lus  own  torpitode* 


Appeal  from  the  District  Court  of  Iberville,  NichoUs,  J. 
Gahlakd,  J.    On  the  5th  of  April,  1841,  the  plaintiffs  sold  to 
the  defendant,  by  authentic  act,  a  tract  of  land  of  about  five  ar* 
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pents  front  by  forty  in  depth,  more  or  less,  situated  on  tbe  bayou 
Groula,  the  consideration  being  the  sum  of  $4000  cash,  as  stated 
in  the  act.  On  the  same  day  a  written  instrument  was  signed 
by  all  the  parties,  in  the  presence  of  the  notary  and  witnesses, 
in  which  it  is  said,  *^  that  the  sale  or  bargain  was  first  made  for 
the  sum  of  $4000,  one-half  payable  in  one  year,  and  one-half 
in  two  years  from  the  day  of  sale ;  but  in  the  expectation  that 
the  first  note  could  be  discounted  in  one  of  the  Plaquemine 
banks,  the  Union  Bank,  or  the  Exchange  Bank,  the  said  sale  is 
made  for  cash  at  the  price  of  $4000,  although  no  part  of  it  has 
been  paid,  to  enable  the  purchaser  John  Garlick,  to  obtain  a  loan 
on  it,  in  the  Union  Bank ;  and  in  case  he  obtains  the  loan,  and 
pays  the  money  down,  within  from  four  to  six  weeks,  the  sum  he 
is  to  pay  is  $3500.  In  case  he  should  fail  in  this,  the  record  of 
this  writing  shall  have  the  full  effect  of  a  mortgage,  with  privi- 
lege of  the  vendor  for  the  payment  of  the  price  of  $4000,  as 
above  mentioned,  in  one  and  two  years  from  this  day ;  that  is 
to  say,  the  said  land  shall  remain  specially  mortgaged  for  the 
payment  of  the  said  price  as  aforesaid.  It  is  further  agreed  that 
in  case  the  whole  of  the  money  is  not  paid  within  four  to  six 
weeks,  or  the  half  of  the  price  discounted  at  bank  interest  of 
seven  per  cent,  the  said  sale  is  to  be  null  and  void." 

Garlick  made  an  application  to  the  branch  of  the  Union  Bank 
at  Plaquemine  to  lend  him  $4000,  to  be  secured  by  a  mortgage 
on  the  land,  and  a  number  of  slaves  named  in  his  application. 
The  bank  agreed  to  do  so,  provided  the  titles  to  the  property 
were  satisfactory.  They  were  referred  to  the  attorney  of  the 
bank,  who  reported  that  the  titles  were  good :  *'  But  that  no  pa- 
tent had  as  yet  issued  for  the  land.  That  if  the  bank  insisted 
on  that,  the  titles  would  not  be  perfect ;  otherwise,  they  would 
be.  That  a  receipt  is  as  much  evidence  of  title  as  a  patent  un- 
der the  old  law ;  it  might  not  be  so  under  the  law  of  June  22d, 
1838,  and  revived  May  1st,  1840."  In  consequence  of  this  re- 
port, the  bank  declined  to  lend  the  money. 

On  the  17th  of  July,  1841,  William  H.  Carr,  the  husband  of 
Diana,  one  of  the  plaintiffs,  addressed  a  letter  to  Garlick,  sta- 
ting that  as  the  money  had  not  been  paid  for  the  land  within  six 
weeks,  he  considered  the  sale  null  and  void ;  ^nd  that  Garlick 


APRIL,  1845.  367 


RO08  and  others  v.  Gailick. 


most  quit  the  premises,  or  pay  rent  at  the  rate  of  ten  per  cent 
on  the  amount  of  the  price.  At  what  time  the  defendant  re- 
ceived this  letter  is  not  shown ;  but  he  did  not  quit  the  land  in 
consequence  of  it,  so  far  as  the  record  informs  us.  At  a  subse- 
quent period,  but  when  precisely  is  not  proved,  the  defendant 
gave  a  written  notice  to  the  plaintiffs  that  he  considered  the 
sale  null  and  void,  as  he  could  not  obtain  the  loan  from  the  bank 
in  consequence  of  the  defective  title  of  the  plaintiffs ;  that  the 
title  was  in  another  person ;  and  that  no  payment  had  been 
meuie ;  and  finally  he  claimed  damages  of  them  for  failing  to 
comply  with  their  contract,  and  for  the  value  of  improvements 
put  on  the  premises. 

Sometime  after  the  bank  had  declined  to  make  the  loan,  on 
an  application  to  the  General  Land  Office  for  a  patent  for  the 
land  in  the  name  of  the  plaintiffs,  it  was  refused,  on  the  ground 
that  one  had  already  been  issued  in  the  name  of  Andrew  Hodge, 
junr.,  by  virtue  of  an  assignment  to  him  by  the  plaintiffs.  They 
denied  the  legality  of  any  such  assignment,  and,  together  with 
the  defendant,  brought  a  suit  against  Hodge,  to  set  it  aside  and 
quiet  the  title ;  in  which  action  they  were  successful,  and  Hodge 
was  decreed  to  have  no  title  to  the  premises.  About  seven 
months  after  this  judgment  was  rendered,  the  defendant  not 
paying  any  part  of  the  price,  the  plaintiffs  had  the  second  act  or 
counter-letter  recorded ;  and  some  months  subsequently  com- 
menced this  suit  to  recover  84000,  with  legal  interest  from  the 
times  of  payment  and  the  execution  of  the  mortgage  and  privi- 
lege. 

The  defendant,  in  his  answer,  admits  the  sale  of  the  land  as  al- 
leged and  proved,  and  that  he  was  to  apply  to  the  bank  for  a 
loan  to  pay  for  it,  which  he  did,  and  was  refused ;  wherefore  he 
says  that,  according  to  the  terms  of  the  contract,  the  same  was 
null  and  void.  He  avers  that  the  plaintiffs  illegally  sold  him  a 
tract  of  land,  to  which  they  had  no  title.  That  they  had  previ-  * 
ously  sold  it  to  Hodge,  who  held  the  patent,  and  refused  to  give  it 
up ;  and  that  the  suit  against  Hodge,  as  between  him  and  the 
plaintiffs,  was  fraudulent  and  collusive,  and  intended  to  put 
them  in  a  position  to  sue  for  the  price  of  the  land. 
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The  court  below  gave  a  judgment  for  the  defendant,  and  the 
plaintiffs  have  appealed. 

From  all  the  evidence  in  the  record,  it  is  certain  that,  as  be- 
tween the  plaintiffs  and  the  defendant,  it  was,  in  the  first  in- 
stance, the  intention  that  the  former  should  sell,  and  the  latter 
purchase  the  land  upon  one  and  two  years  credit ;  and  that  none 
of  them  had  any  idea  of  applying  to  the  Union  Bank  for  a  loan 
tmtil  they  appeared  before  the  parish  judge  to  pass  the  sale, 
and  he  suggested  the  probability  of  a  loan  being  obtained, 
whereby  the  plaintiffs  would  receive  93500  in  cash,  instead  of 
$4000  in  instalments  of  one  and  two  years,  and  the  defendant 
obtain  a  longer  time  for  the  payment  of  the  latter  sum,  than 
that  agreed  upon  by  the  parties  in  the  first  instance ;  and  the 
question  arises  whether,  after  the  probability  of  a  loan  was  sug- 
gested, the  parties  intended  to  make  the  obtaining  of  it  a  condi- 
tion upon  which  the  sale  was  to  take  effect,  and  to  change  their 
previous  understanding  and  agreement  ?  When  we  look  at  the 
parol  testimony  on  behalf  of  the  defendant,  and  all  the  stipula- 
tions of  the  counter-letter  or  second  contract,  except  the  last 
clause,  there  cannot  be  a  doubt  as  to  the  intention  of  the  parties. 
An  absolute  sale  was  intended,  and  actually  made  for  cash.  By 
the  counter-letter  that  sale  was,  in  a  certain  event,  to  be  chang- 
ed into  one  upon  terms  of  credit,  and  the  acknowledgment  of 
the  cash  having  been  paid  annulled,  and  a  mortgage  stipula- 
ted to  secure  the  price. 

We  do  not  any  where  find  an  absolute  stipulation,  on  the  part 
of  the  plaintiffs,  to  guaranty  a  loan  being  made  by  the  bank, 
nor  is  it  contended  that  such  a  warranty  was  intended ;  but  the 
counsel  for  the  defendant  insists,  and  the  court  below  so  held, 
that  they  were  bound  to  give  him  a  good  title  so  that  he  might 
obtain  the  loan.  In  the  manner  in  which  this  position  is  stated, 
there  may  be  some  doubt  of  its  correctness ;  but  aldmitting  it  to 
be  true,  it  appears  to  us  that  it  was  in  effect  complied  with.  The 
attorney  of  the  bank  stated  that  '^the  titles  of  the  applicant  were 
good.''  He  says  that  no  patent  has  yet  been  issued,  and  that  if 
the  bank  insist  on  that,  the  title  to  the  land  would  not  be  com- 
plete ;  but  that  the  receipt  and  certificate  of  the  Register  and 


APML,  1846.  369 


Roes  and  othcn  v.  Garlick. 


Receiver  were  as  much  evidence  of  title  under  the  old  law  as  a 
patent.  The  plaintiffs  had  purchased  the  land  under  an  old  pre- 
emption law.  The  receipt  for  the  money  is  dated  in  January, 
1824.  It  was,  therefore,  not  a  want  of  title  to  the  property,  ac- 
cording to  the  opinion  of  the  attorney  for  the  bank,  that  prevent- 
ed the  loan  firom  being  made,  but  something  else.  The  defen- 
dant's counsel  now  says,  that  it  was  because  some  of  the  plain- 
tiffs had  previously  sold  the  land  to  Hodge ;  but  the  evidence 
does  not  sustain  him,  as  it  is  clearly  proved,  that  none  of  the  par* 
ties  thought  of  this  assignment  at  the  time  ;  and  the  attorney 
for  the  bank  declares  that  he  knew  nothing  of  it,  and  conse- 
quently did  not  take  it  into  consideration,  when  he  passed  on  the 
title  to  the  property.  Nothing  was  said  about  the  patent  at  the 
time  of  making  the  contract ;  and  as  it  was  not  given  to  the  de- 
fendant with  the  Receiver's  receipt  and  Register's  certificate,  it 
is  fair  to  presume  that  he  knew  that  the  plaintiffs  did  not  have  it, 
and  were,  therefore,  not  bound  to  furnish  it.  The  warranty  of 
the  plaintiffs  was  to  defend  the  title  they  gave  to  the  defendant, 
and  not  an  agreement  to  give  one  satisfactory  to  the  directors  of 
the  bank.  So  far  as  the  record  informs  us,  no  one  has  ever  dis- 
turbed the  defendant  in  his  possession,  nor  attacked  his  title, 
either  directly  or  indirectly. 

It  remains  for  us  to  decide,  what  is  the  meaning  and  effect 
of  the  stipulations,  "  that  in  case  the  whole  of  the  money  is 
not  paid  within  from  four  to  six  weeks»  or  the  half  of  the  price 
discounted  at  bank  interest  of  seven  per  cent,  the  said  sale  is  to 
be  null  and  void,"  and  in  whose  favor  they  are  made,  and  who 
can  invoke  them.  These  words,  if  literally  interpreted,  appear 
to  us  contradictory  of  yhat  precedes  them  in  the  act,  and  of 
doubtful  meaning ;  we  must,  therefore,  endeavor  to  ascertain 
what  was  the  common  intention  of  the  parties,  rather  than  to 
adhere  to  the  literal  sense  of  the  terms.  Civil  Code,  art.  1945. 
We  do  not  believe  it  was  the  intention  of  the  parties  by  the  first 
clause  in  the  stipulation,  to  declare  that  the  defendant  could, 
by  neglecting  or  refusing /or  four  or  six  weeks  to  pay  the  price, 
thereby  annul  the  whole  contract,  because  it  would  be  at  war 
with  other  provisions  and  agreements,  and  enable  him  to  defeat 
the  common  will  of  the  parties.    It  was  clearly  the  object  and 
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intention  of  the  plaintiffs  to  sell  the  land,  and  of  the  defendant 
to  purchase ;  and  not  their  purpose  merely  to  give  the  latter 
an  option  to  buy,  or  not,  as  he  might  choose,  at  the  end  of  four 
or  six  weeks,  by  paying  the  whole  of  the  money,  or  refusing  to 
do  so ;  and,  as  we  have  before  said,  it  was  not  the  intention  of 
the  plaintiffs  to  guaranty  a  loan  from  the  bank,  therefore  it 
was  not  their  intention,  in  the  event  of  its  being  refused,  that 
the  contract  should  be  entirely  null.    We  think  the  true  mean- 
ing of  the  stipulations  is,  that,  in  the  event  of  the  price  not  being 
paid  in  the  time  specified,  or  the  bank  not  making  the  loan,  the 
sale  should  be  null  and  void,  so  far  as  it  might  be  necessary  to 
give  effect  to  the  other  agreements  entered  into  by  the  parties, 
to  secure  the  payment  of  the  price  in  one  and  two  years,  as  at 
first  agreed  on.     This  interpretation  gives  effect  to  all  tl^ 
clauses  of  the  contract,  and  puts  the  parties  in  the  situation 
in  which  there  is  no  doubt  they  intended  to  stand,  previous  to 
the  suggestion  made  by  the  parish  judge,  of  the  probability  of 
a  loan  being  obtained.     Civil  Code,  arts.  1046,  1047, 1948.  The 
agreement  is  no  doubt  susceptible  of  two  meanings ;  and  we 
must,  therefore,  take  it  in  the  sense  most  congruous  to  the  whole 
contract. 

Wc  are  of  opinion,  that  there  is  no  foundation  for  the  defence 
set  up  by  the  defendant,  that  the  plaintiffs  had  divested  them- 
selves of  title  to  the  land  by  the  sale  to  Hodge,  and  that  the 
suit,  by  which  said  sale  was  declared  null,  and  they  quieted  in 
their  title  and  possession,  was  collusive  and  fraudulent.  There 
is  nothing  in  the  circumstances  to  justify  such  an  allegation ; 
and  if  there  were  any  thing,  the  defendant  is  as  much  implica- 
ted as  any  one  of  the  plaintiffs,  as  he  was  a  party  with  them  to 
that  suit,  and  cannot  set  up  his  own  turpitude  as  a  defence.  The 
judgment  in  that  case  divests  Hodge  of  all  title  or  claim, — in 
fact  he  never  set  up  any ;  quiets  the  title  and  possession  in  the 
defendant ;  and  entitles  him  to  the  possession  of  the  patent.  It 
is  general  and  final,  and  the  time  for  taking  an  appeal  has 
elapsed.  The  defendant,  therefore,  complains  with  an  ill  grace 
of  a  judgment  which  makes  his  title  good,  so  far  as  the  plain- 
tiffs, the  United  States,  and  Hodge  are  concerned. 
As  to  the  apprehensions  expressed,  of  being  disturbed  by  the 
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jodioial  mortgages  existing  against  Andrew  Hodge,  jr.,  we  ^sec 
no  ground  for  them.  If  the  land  was  not  the  property  of  Hodge, 
the  recorded  judgments  cannot  effect  it  in  the  hands  of  the  de- 
fendant. When  he  and  the  plaintifis  succeeded  in  their  peti- 
tory action,  they  put  an  extinguisher  on  the  mortgages. 

Upon  a  full  consideration  of  the  whole  case,  we  are  of  opin- 
ion that  the  judgment  is  erroneous,  and  must  be  reversed. 

It  is  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  annulled  and  reversed,  and  that  the  plaintiffs  recover 
of  the  defendant,  John  Garlick,  the  sum  of  four  thousand  dol- 
lars, with  interest  at  the  rate  of  five  per  cent  per  annum  on  one 
half  of  said  sum,  from  the  5th  day  of  the  month  of  April,  1842 
until  paid,  and  interest,  at  the  same  rate,  on  the  other  half  of  the 
same,  from  the  5th  day  of  April,  1848,  until  paid ;  and  it  is  fur- 
ther decreed,  that  the  mortgage,  and  vendor's  privilege  in  favor 
of  the  plaintiffs  be  recognized  and  rendered  executory,  and 
that  process  issue  to  sell  the  premises  to  satisfy  the  debt,  in- 
terest, and  costs ;  the  defendant  paying  the  costs  in  both  courts* 

Jjoftauoe,  for  the  appellants. 

Edwards  J  for  the  defendant* 


Robert  Brent  v.  Charles  A.  Slack,  Testamentary  E^xecutor  of     loTan 

Eliphalet  Slack,  deceased.  12LJ22 

Where  tho  demmnd  ezcoeda  five  hundred  dollars,  the  testimony  of  a  aiogle  witness, 
not  supported  by  corroborating  circumstancea,  is  insufficient 

Appeal  from  the  Court  of  Probates  of  Iberville,  DuUon,  J. 

LabauoCj  for  the  appellant. 

Edwards^  for  the  defendant. 

Garland,  J.  The  plaintiff  sues  for  a  sum  of  91,895  50,  with 
interest,  alleged  to  have  been  received  for  him  by  the  defend- 
ant's testator,  in  the  year  1B36,  for  which  it  is  said  he  never  ac- 
counted, although  more  than  seven  years  had  elapsed  virhen 
the  claim  was  set  up.  A  judgment  by  default  was  taken, 
which  was  set  aside  by  the  defendant's  filing  an  answer,  conteiin- 
ing  a  general  denial,  and  a  plea  of  prescription.    On  the  trial, 
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the  suit  was  dismissed,  the  jadge  givingasareason,  the  absence 
of  any  proof  of  the  claim  ever  having  been  presented  to  the 
executor  for  his  approval  or  rejection,  previous  to  a  suit  being 
brought.  Code  of  Practice,  art.  984.  Both  parties  moved  for 
a  new  trial,  which  was  refused,  and  the  plaintiff  has  appealed. 
The  reason  given  by  the  judge  of  the  Probate  Court  for  his 
judgment,  has  principally  occupied  the  attention  of  the  counsel 
in  this  court,  and  in  their  zeal,  on  the  one  side,  to  prove  that  it  is 
not  a  good  reason,  and  that  such  an  objection  cannot  be  interpo- 
sed in  the  present  state  of  the  pleadings,  and,  on  the  other,  that 
it  is  sufficient,  and  can  be  urged,  as  the  case  is  presented,  both 
parties  have  overlooked  the  testimony.  An  examination  of  it 
proves  the  correctness  of  the  judgment,  although  the  court  does 
not  refer  to  it.  The  allegation  is,  that  the  testator  of  defendant* 
who  lived  in  the  same  parish  with  the  plaintiff,  in  the  year  1836, 
received  of  the  factors  of  the  latter  in  New  Orleans,  91,895  50, 
to  be  delivered  to  him,  which  he  never  did  deliver,  or  account  for 
in  any  manner.  About  oeven  years  elapsed  from  the  date  of 
the  alleged  receipt  of  the  money,  and  the  time  when  the  succes- 
sion was  opened  by  the  defendant's  qualifying  as  executor,  and 
no  demand  of  the  money  is  proved  during  all  that  time,  nor  that 
any  effort  was  made  to  recover  it.  The  delivery  of  the  money 
to  E.  Slack,  deceased,  is  only  proved  by  one  witness,  which  is 
decurly  insufficient,  the  demand  exceeding  iSve  hundred  dollars. 
That  witness  is  one  of  the  factors  said  to  have  given  the  money 
to  the  testatiH*.  His  testimony  is  general  and  indefinite,  and  not 
sustained  by  any  corroborating  circumstances.  The  lapse  of 
time,  and  the  character  of  the  demand,  make  us  suspicious  of 
the  claim,  which  needs  explanation. 

Judgment  affirmed. 
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PiEBRE  Paul  Babin  v.  Joan  Nolan. 

A  judge  before  whom  a  cause  ii  being  tried,  is  a  competent  witneflB  for  either 
party.  The  act  of  the  25  March,  1828,  sec  6,  provides  in  what  manner  he  shall 
be  sworn,  and  how  his  testimony  shall  be  reduced  to  writing,  if  required  by  either 
party. 

Art  2377  of  the  Civil  Code,  which  provides  that  when  the  hereditary  property  of  either 
of  the  spouses  has  been  increased  or  improved  during  the  marriage,  the  other  shall 
be  entitled  to  one  half  of  the  value  of  such  increase  or  amelioration  if  proved  to 
have  been  the  result  of  the  common  labor  or  expense,  does  not  contemplate  that 
to  ascerain  the  value  of  such  increase  or  improvement,  every  item  of  improve- 
ment shall  be  estimated  separately,  and  the  aggregate  amount  added  to  the  estima- 
tion of  the  land.  This  would  often  be  unjust,  as  the  increased  value  of  the  pro- 
perty would,  in  many  cases,  be  &r  from  equal  to  to  the  original  cost  of  such 
improvements. 

Appeal  from  the  Court  of  Probates  of  West  Baton  Rouge, 
Fbvrot,  J, 

Simon,  J.  This  is  the  sequel  of  a  case  which  we  had  twice 
occasion  to  remand  to  the  inferior  court  for  further  proceedings, 
in  the  adjustment  of  the  rights  of  the  parties  to  the  value  of 
certain  improvements,  made  during  the  existence  of  the  com- 
munity, on  the  plantation  owned  by  the  defendant.  See 
Babin  v.  Nohmy  4  Rob.  278,  and  7  Robinson.  According. to  the 
last  decision  of  this  court,  the  only  matter  in  controversy  upon 
which  the  action  of  the  inferior  tribunal  was  required,  was  to 
ascertain  the  exact  increase  in  value  of  the  defendant's  planta- 
tion, for  one  half  of  which  the  plaintiff,  as  heir  of  his  deceased 
sister,  should  be  compensated  in  the  settlement  of  the  commu- 
nity, according  to  the  legal  principles  recognized  by  this  court. 

Accordingly,  after  the  return  of  our  mandate  to  the  lower 
court  for  execution,  it  appears  by  the  record  that  on  the  22d  of 
April,  1844,  the  parties  came  before  the  court  a  quii,  and  the 
following  entry  was  made  upon  the  minutes  of  said  court,  to 
wit :  "  By  agreement  of  parties,  the  trial  of  the  matters  relative 
to  the  improvements,  are  fixed  for  trial  for  Monday  next,  the 
29th  instant.'- 

On  the  day  appointed  the  trial  commenced,  and  each  party 
produced  his  witnesses ;  and,  after  a  full  investigation  of  the 
matters  in  controversy,  judgment  was  rendered  by  the  court  a 
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qu&y  condemning  the  defendant  to  pay  to  the  plaintiff  the  sam 
of  fifteen  thousand  dollarsi  being  the  one  half  of  the  enhanced 
value  given  to  the  said  defendant's  separate  property,  from  the 
improvements  placed  thereon  during  the  existence  of  the  com- 
munity ;  and  from  this  judgment  the  defendant  has  appealed. 

The  record  which  has  been  brought  up  by  the  appellant,  ap- 
pears to  contain,  under  the  certificates  of  the  clerk  and  of  the 
judge,  all  the  evidence  adduced  by  the  parties  on  the  trial  of  the 
case  below,  and  all  the  proceedings  had  during  said  trial ;  but 
before  enquiring  into  the  correctness  of  the  judgment  appealed 
from,  it  becomes  necessary  for  us  to  dispose  of  an  application 
made  by  the  appellant's  counsel,  to  be  permitted  to  bring  under 
our  consideration,  a  certain  bill  of  exceptions,  alleged  to  have 
been  taken  to  the  opinion  of  the  inferior  judge  upon  another 
subject,  and  which,  not  being  in  the  record,  said  counsel  re- 
quested us,  on  the  filing  of  their  affidavit,  to  order  the  produc- 
tion of  by  a  writ  of  certiorari. 

Before  this  cause  was  fixed  for  trial,  a  motion  was  made  by 
the  appellant's  counsel,  supported  by  their  affidavit,  for  an  order 
to  be  directed  to  the  judge  a  quo  and  to  the  clerk  of  his  court, 
instructing  them  to  make  a  complete  transcript  of  all  the  pro- 
ceedings, as  well  as  of  all  the  documents  used  and  filed  in  this 
suit  on  the  22d  of  April,  1844,  and  to  send  them  up  to  this  court, 
consisting  in  an  account  marked  A,  a  written  motion  marked 
B,  an  affidavit  marked  C,  and  a  bill  of  exceptions ;  all  relative 
to  a  certain  motion  made  by  the  defendant  on  said  day,  for 
leave  to  examine  certain  witnesses  to  prove  and  establish  the 
account  A  and  vouchers,  and  to  prove  that  the  appellant,  Nolan, 
paid  the  community  debts  stated  and  established  in  said  ac- 
count, which  existed  against  the  community  between  him  and 
his  deceased  wife,  and  also  for  leave  to  take  commissions  to 
procure  the  testimony  of  other  witnesses  to  prove  said  account 
and  vouchers,  &c.;  which  motion  was  overruled  by  the  judge 
of  probates,  to  whose  opinion  a  bill  of  exceptions  was  taken, 
&c.  A  writ  of  certiorari  was  issued  accordingly,  to  which  the 
judge  and  his  clerk  filed  separate  answers. 

The  judge  a  quo  states,  in  substance,  that  the  documents  re- 
quired to  be  brought  up  have  never  been  filed  in  the  suit,  be- 
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cause  they  had  been  refused  by  the  lower  court,  whose  judgment 
was  affirmed  by  the  appellate  tribunal ;  that  said  judgment 
was  considered  as  resjudicaUij  because  the  account  and  vouchers 
had  been  twice  produced  and  rejected — the  first  time  oa  the 
trial  of  the  matter  of  the  crops,  and  subsequently  on  the  trial 
of  the  matter  of  the  improvements,  which  was  the  only  ques* 
tion  then  remaining  open  under  the«decision  of  this  court.  He 
further  states,  that  said  account  was  again  rejected,  because  the 
court  was  aware  that  the  same  was  false,  as  the  defendant  at  the 
time  of  the  inventory  had  declared  that  he  owed  nothing,  and 
had  given  a  memorandum  of  the  amount  due  him,  &c. 

The  clerk  answers  that  when  he  was  called  upon  by  the  de- 
fendant to  make  out  the  transcript,  he  was  required  by  both 
counsel  to  leave  out  all  documents  and  proceedings  which 
had  not  a  strict  bearing  on  the  matter  at  issue,  to  wit,  the  value 
of  the  improvements.  That  on  perusing  the  minutes  and  papers 
in  the  suit,  he  ascertained  that  only  two  documents  were  to  be 
left  out,  to  wit ;  1st,  a  motion  made  by  defendant  to  examine 
witnesses  to  prove  payment  of  community  debts,  which  was 
overruled  by- the  court ;  and  2d,  an  order  of  the  court  relative 
to  the  defendant's  objections  to  the  sale  of  community  lands, 
&c.,  which  were  also  overruled.  He  further  states,  that  he  has 
been  unable  to  find  the  documents  mentioned  in  the  certicrari^ 
and  that  they  have  never  been  filed.  He  also  recollects  that 
the  account  and  vouchers  spoken  of  were  presented  several 
times  by  the  defendant's  counsel,  to  be  filed,  but  were  as  often 
rejected  by  the  court,  which  refused  to  let  them  be  filed ;  and  he 
concludes  by  saying,  that  the  papers  called  for  have  never  been 
in  his  possession,  and  that  it  is  impossible  for  him  to  give  any 
transcript  thereof. 

After  the  filing  of  these  answers,  the  appellant's  counsel  filed 
a  counter-affidavit,  in  which  they  contradict  the  statements 
made  by  the  judge  and  clerk ;  but  the  appellee's  counsel,  having 
consented  to  take  the  copies  produced  by  their  adversary  as  if 
they  were  true  copies  from  the  originals  really  in  existence,  the 
question  now  presented  by  the  arguments  is,  whether  the  motion 
made  by  the  appellant's  counsel  on  the  29th  of  April,  1844,  was 
properly  overruled  ? 
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It  is  proper,  however,  that  we  should  remark,  that,  in  dae  re- 
spect to  the  judges  of  inferior  tribunals,  we  were  not  ready  to 
permit  or  countenance  any  investigation  of  the  reasons  for 
which  the  documents  called  for  were  not  produced,  any  farther 
than  they  were  shown  by  the  answers  of  the  judge  a  quo  and  of 
his  clerk.  Th^y  should  be  conclusive,  in  our  opinion ;  and  we 
should  have  disregarded  the  appellant's*  application  after  said 
answers  were  read,  showing  that  said  documents  were  never 
filed,  had  not  the  appellee's  counsel  consented  to  consider  them 
as  a  part  of  the  record,  and  had  we  not  been  impressed  with 
the  idea  that  the  appellant,  who  appears  determined  to  protract 
this  litigation  as  long  as  he  can,  might  perhaps  subsequently 
make  it  a  ground  for  further  delaying  the  final  adjustment  of  this 
cause. 

But  supposing  the  bill  of  exceptions  to  be  now  regularly  be- 
fore us,  we  think  the  appellant's  motion  was  properly  overruled. 
This  is  clearly  an  attempt  to  introduce  now  into  this  cause,  a 
matter  which  should  have  been  brought  before  the  inferior  court 
on  the  trial  of  the  suit  on  its  merits  under  the  issues  presented 
by  the  pleadings,  and  particularly  on  the  trial  of  the  matters 
relative  to  the  liquidation  of  the  proceeds  of  the  crops  sold  and 
disposed  of  by  the  appellant,  the  investigation  of  which,  as  also 
of  the  defendant's  claims  for  the  payment  of  community  debts, 
had  been  postponed  by  an  interlocutory  judgment  rendered  on 
the  first  trial  of  the  case,  to  a  further  and  subsequent  period.  It 
appears  from  the  old  records,  and  from  the  defendant's  affidavit^ 
made  below  in  support  of  his  motion,  that  these  are  the  same 
account  and  vouchers  which  were  once  offered  to  be  filed,  in 
support  of  an  account  of  administration  which  the  defendant 
had  pretended  to  ofier  to  the  court  a  quAt  when  he  made  an  ap« 
plication  for  a  rule  on  his  adversary  to  show  cause,  vntkin  three 
days,  why  said  account  should  not  be  homologated.  This  was 
refused  by  the  court,  which,  as  we  held  in  our  last  decision,  very 
properly  decided  that  there  was  no  account  to  be  homologated, 
and  that  it  was  the  duty  of  the  defendant  to  furnish  evidence  of 
the  expenditures  by  him  claimed,  as  they  could  not  be  allowed 
without  proof.  Whereupon,  the  defendant  and  his  counsel  left 
the  court  room,  and  refused  to  attend  any  more  to  the  trial, 
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which  went  on  in  their  absence ;  and  the  liquidation  of  the  pro- 
oeedfl  of  the  crops  was  finally  adjudicated  upon,  leaving  a 
balance  against  the  defendant.  He  took  an  appeal  to  this  court, 
which  resulted  in  the  affirmance  of  the  judgment  complained 
of;  and  if  he  is  to  sustain  any  loss  from  declining  to  produce 
his  evidence  in  due  time,  emd  from  abandoning  his  cause  on  the 
day  of  the  trial,  he  cannot  blame  any  one  but  himselfl 

Furthermore,  on  referring  to  the  pleadings,  we  find  that  the 
appellant  pleads  in  his  answer,  in  compensation  of  the  proceeds 
of  the  cr<^s  which  he  was  called  on  to  account  for,  the  com- 
munity debts  he  alleges  to  have  paid  ;  and  that  he  claims  also  a 
certain  amount  which  he  says  is  due  to  him,  as  the  proceeds  of 
obligations,  mortgages,  notes  and  other  accounts,  to  which  he 
is  entitled ;  and  he  prays  to  be  allowed  to  retain  possession  of 
the  community  property  until  his  advances  are  fully  paid.  These 
last  matters  were  investigated  in  our  first  decision,  when  the 
judgment  appealed  from  was  afiirmed,  in  all  respects,  except  as 
to  those  which  were  reserved  for  a  subsequent  investigation,  and 
which  became  afterwards  the  subject  of  the  second  appeal.    4 
Rob.  278.    On  the  second  appeal,  the  judgment  of  the  lower 
court  was  again  affirmed,  except  with  regard  to  the  matter  of 
the  improvements ;  and  we  did  not  then  entertain  the  idea  that 
the  appellant,  who  had  so  improperly  withdrawn  from  the  trial 
of  the  cause,  on  the  day  fixed  with  his  consent,  because  the 
judge  a  quo  had  refused  to  receive  and  homologate  his  account 
without  proof,  should  any  longer  be  permitted  to  bring  in  ques- 
tion his  said  account  and  vouchers,  which  were,  under  the  plead- 
ings,  closely  connected  with  the  matter  of  the  crops  definitely 
settled ;  or  any  other  subject  matter  but  that,  for  the  adjustment 
of  which  the  case  was  remanded.    A  careful  re-examination  of 
the  old  records  has  satisfied  us  that  all  the  money  matters  ex- 
isting in  controversy  between  the  parties  on  the  previous  trials 
below,  and  before  this  court,  have  been  finally  settled  and  ad- 
judicated upon  by  the  judgments  subsequently  affirmed ;  that 
the  various  sums  shown  to  be  due  to  the  defendant  by  the  com- 
munity, have  been  justly  liquidated ;  that  those  judgments  have 
now  the  force  of  res  judiaata  between  the  parties,  upon  all  the 

subjects  therein  determined ;  and  that  they  must  have  the  same 
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effect  on  the  account  and  vouchers  which  the  appellant,  having 
failed  to  produce  and  prove  in  due  time,  has  sought  in  vain  to 
introduce  and  investigate  in  the  lower  court,  beyond  the  object 
which  we  had  in  view  in  remanding  this  cause  for  further  pro- 
ceedings. See  also  the  case  of  The  State  v.  The  Judge  of  the 
Court  of  Probates  of  West  Baton  Rouge,  decided  in  June,  1844. 
It  is  now  too  late ;  and  we  conclude,  therefore,  that  the  appellant 
is  now  precluded  from  setting  up  the  pretensions  upon  which  he 
based  his  motion  which  was  overruled  by  the  inferior  court ;  and 
that  the  only  matter  which  we  have  to  consider  on  this  ap- 
peal, is  the  one  which  we  shall  now  proceed  to  examine. 

In  its  present  stage,  the  case  on  its  merits  presents  a  mere 
question  of  fact,  which  appears  to  have  been  thoroughly  in- 
vestigated below  ;  but  before  proceeding  to  weigh  the  evidence 
upon  which  the  judgment  appealed  from  was  rendered,  it  be- 
hoves us  to  inquire  into  several  bills  of  exceptions  which  are 
found  in  the  record. 

The  first  is  with  regard  to  certain  questions  put  by  the  de- 
fendant's counsel  to  the  first  of  the  plaintiff's  witnesses  on  his 
cross-examination,  with  the  view  of  enquiring  into  the  estimate, 
or  particular  value  of  each  of  the  buildings,  for  the  purpose  of 
ascertaining  upon  what  basis  said  witness  made  his  estimate  of 
the  whole  plantation,  including  the  improvements,  and  whethw 
the  cost  of  the  clecu'ing,  fencing,  and  ditching,  did  not  form  a 
part  of  his  estimate  ?  The  witness  had  already  stated  that  it 
was  worth  from  $25  to  $30  per  arpentf  for  clearing,  fencing,  and 
ditching  the  front  land ;  that  the  whole  front  was  cleared,  ditch- 
ed and  feneed;  and  that  it  was  worth  the  sum  of  #15  per  at" 
pent,  to  clear  the  back  lank ;  and  he  had  g<me  into  a  statement 
of  the  particulars  of  the  bmldings  erected  on  the  property,  since 
the  marriage  up  to  its  dissolution.  It  seems,  from  the  bill  of 
exceptions,  that  the  plaintiff  declared  that  he  had  no  objection 
to  the  witness  being  asked  any  question,  to  show  upon  uJuxt  basis 
the  property  was  by,  him  estimated  ;  but  that  his  objection  was, 
that  the  defendant  should  not  take  this  opportunity  of  enquiring 
into  the  costs  of  ditching,  clearing,  and  fencing,  and  of  each  par- 
ticular building  or  improvement ;  which  objection  was  sustain- 
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ed  by  the  judge  a  quo,  as  applicable  also  to  all  the  witnesses 
aubseqaently  examined. 

We  think  the  objection  was  well  founded.  We  have  already 
saidt  in  our  first  decision,  that  **  we  did  not  understand  the  law 
to  mean  that  to  ascertain  the  value  of  the  increase  of  ^'property, 
every  article  of  improvement  should  be  estimated  separately ; 
and  that  with  regard  to  the  increase  of  value  of  the  land,  result- 
ing from  its  having  been  cleared  and  ditched  during  the  mar- 
riage, it  ought  not  to  be  specially  allowed ;  because,  if  any  ad- 
vantage has  been  derived  to  the  defendant  by  increasing  the 
value  of  his  land,  such  increase  would  necessarily  be  accounted 
for  and  included  in  the  estimation  thereof  made  under  the  role 
by  us  established/'  Under  this  view  of  the  question  then  pre- 
sented, we  never  intended  that  the  parties  should  be  permitted 
to  go  into  an  enquiry  as  to  the  separate  estimate  of  each  im- 
provement, and  of  the  original  cost  thereof;  these  facts  are  en- 
tirely foreign  to  the  issue  in  controversy  ^  an  inquiry  into  them 
would  only  mislead  or  serve  to  confuse  the  testimony,  and  pre- 
vent the  exact  ascertaining  of  the  increase  of  the  property  in 
the  true  spirit  and  meaning  of  the  law ;  and  we  are  not  ready 
to  say  that  the  plaintifi^'s  objection  to  such  an  improper  enqui- 
ry, was  incorrectly  sustained.  It  appears,  also,  from  an  examina- 
tion of  the  testimony,  that  the  subject  in  dispute  has  been  en- 
quired into  to  its  fullest  extent,  under  the  doctrine  settled  in  our 
previous  decisions. 

The  next  bill  of  exceptions  which  we  deem  it  necessary  to 
examine,  is  in  relation  to  the  testimony  of  the  judge  of  the  infe- 
rior court,  which  was  objected  to  by  defendant's  counsel,  on  the 
grounds  that  as  said  judge  was  obliged  to  form  his  opinion  and 
judgment  of  the  value  of  the  improvements  by  the  facts  shown 
by  the  evidence,'and  by  the  testimony  of  other  witnesses,  this 
would  be  permitting  the  judge  to  prejudge  the  very  question 
which  he  had  to  decide  after  hearing  all  the  evidence  and  testi- 
mony on  both  sides ;  but  the  plaintiff's  counsel  having  insisted 
aa  the  presiding  juke's  answering  the  questions,  his  testimony 
was  taken  and  reduced  to  writing  to  serve  as  evidence  in  the 
cause. 

By  an  act  of  the  legislature  of  the  25th  March,  1828,  (Bull.  & 
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Gurry's  Digest,  p.  482,  ^  6,)  it  is  provided,  that  in  every  case 
pending  in  any  court  provided  vtrith  a  clerk,  in  which  the  judge 
of  said  court  may  be  a  material  witness,  the  clerk  shall  admi- 
nister the  oath  to  said  judge,  and  shall  take  down  his  evidence 
in  writing,  which  shall  be  filed  and  used  as  evidence  in  the  cause. 
The  object  of  this  law  was  to  remedy  a  great  inconvenience, 
and  to  point  out  the  manner  in  which  presiding  judges  should 
be  sworn   and  their  testimony   procured,  as  theretofore   the 
parties  were  deprived  of  their  evidence,  ovnng  to  their  being 
no  one  authorized  to  administer  the  oath  to  them  in  open  court, 
whilst  they  presided.    That  a  judge  is  a  competent  witness  to 
testify  in  any  cause,  is  incontrovertible.    The  law  has  made  no 
such  exception  to  their  competency  as  witnesses ;  cmd  although 
the  facts  which  are  vtrithin  their  knowledge,  might,  from  their 
materiality,  turn  the  scale  in  favor  of  one  of  the  parties  litigating 
their  rights  before  them,  and  be  the  basis  of  the  judgment  to  be 
rendered  in  favor  of  such  party,  we  cannot  see  any  valid  reason 
why  a  suitor  should  be  deprived  of  such  evidence  in  support  of  his 
rights,  because,  forsooth,  the  judge  whose  testimony  has  been 
procured,  is  to  pronounce  his  judgment  upon  the  cause  in  which 
such  testimony  is  to  be  used.    The  objection  was  properly  over- 
ruled. 

The  third  and  last  bill  of  exceptions  which  we  shall  notice,  is 
to  the  rejection  of  that  part  of  the  testimony  of  a  witness,  going 
to  prove  the  materials  employed  in  certain  separate  buildings  of 
the  defendant,  and  used  afterwards  in  the  construction  of  the 
buildings  appraised  as  belonging  to  the  community.  We  con- 
cur with  the  Judge  a  quo  in  the  opinion,  that  under  the  course 
pointed  out  by  this  court  in  its  former  decrees,  the  value  of  the 
buildings  existing  on  the  place  in  1823,  are  necessarily  included 
in  the  estimation  made  of  the  value  of  such  place  vnth  the 
same  buildings  in  1841 ;  and  that,  therefore,  the  value  of  the 
materials  subsequently  used  for  the  benefit  of  the  community, 
are  also  included  and  accounted  for  in  such  estimation.  The 
evidence  offered  would  only  serve  to  charge  the  community 
twice  with  the  same  thing,  and  we  think  it  was  properly  re- 
jected. 

We  now  pass  to  the  merits  of  the  enquiry,  and  we  must  ac- 
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knowledge  that,  although  it  is  a  mere  question  of  fact,  it  is  not 
free  from  difficulties.  A  certain  number  of  witnesses  have 
been  examined  on  both  sides,  who  have  not  only  differed  on  the 
estimate  of  the  property  according  to  its  value,  with  or  without 
the  improvements  existing  thereon  at  the  time  of  the  dissolution 
of  the  community,  but  have  also  given  different  and  inconsistent 
reasons  to  show  the  basis  of  their  respective  estimations.  For 
instance,  the  first  witness  introduced  by  the  plaintiff,  states  that 
the  value  of  the  plantation  at  the  dissolution  of  the  community, 
in  the  state  in  which  it  was  at  the  time  of  the  marriage,  was 
$20,000 ;  that  said  plantation  was  worth,  with  the  improve- 
ments at  the  time  of  the  dissolution  of  the  marriage,  850,000 ; 
and  that  the  clearing,  fencing  and  ditching  of  the  defendant's 
land  was  worth,  for  the  front  tract,  between  825  and  $30  per  acre, 
and  $15  per  acre  for  the  double  concession,  which  is  the  differ- 
ence between  in  the  state  in  which  it  is  now,  and  that  in  which 
it  was  at  the  time  of  marriage.  On  the  other  hand,  from  the 
testimony  of  the  first  witness  introduced  by  the  defendant,  it  is 
attempted  to  be  shown  that  there  is  no  difference  between  the 
value  of  the  plantation  in  its  condition  at  the  time  of  the  mar- 
riage, and  that  in  which  it  was  at  the  time  of  its  dissolution ; 
and  that,  although  the  improvements  are  by  him  estimated  from 
#5000  to  $6000,  the  difl^rence  must  be  compensated  by  the  quan- 
tity  of  wood  that  has  been  destroyed  by  the  clearing.  One  of  them 
goes  even  so  far  as  to  say  that  the  property,  without  being 
cleared  and  without  improvements,  would  be  worth  more  than 
it  reaUy  is  at  present  with  all  its  improvements.  This  shows 
the  exaggeration  into  which  the  witnesses  on  both  sides  have 
fallen ;  and  the  difference  of  opinions  that  must  necessarily  exist 
between  persons  who,  though  equally  honest  and  competent  to 
testify  on  such  matters,  adopt  for  their  basis,  a  state  of  things 
which  would  best  suit  their  interest  or  their  views,  if  the  pro- 
perty to  be  estimated  was  their  own.  The  judge  a  quo^  how- 
ever, who  had  testified  in  the  cause»  and  who  had  appraised  the 
property  at  $16,400,  according  to  its  value  in  1841,  but  in  its 
condition  in  1828,  and  at  $47,000  with  all  the  improvements  at 
the  time  of  the  dissolution  of  the  marriage,  thought  proper  to 
cut  the  gordian  knot  by  fixing  the  difference  in  value  at  $30,000, 
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as  being  the  enhanced  value  given  to  the  defendant's  land,  re- 
sulting from  improvements  placed  upon  it  by  the  community; 
and  in  this  we  think  he  erred. 

It  is  true,  the  evidence  is  so  confused  and  so  unsatisfactory, 
that  there  is  the  greatest  difficulty,  if  not  an  impossibility,  of 
ascertaining  precisely  the  difference  in  value  which  the  defend- 
ant's plantation  may  have  acquired  during  the  existence  of  the 
community,  from  the  common  labor,  expense  or  industry  of  the 
spouses,  between  the  time  of  the  marriage  and  the  period  of 
its  dissolution.  We  were  aware  that,  under  the  rule  by  us  es- 
tablished, the  opinions  of  most  of  the  witnesses  would  vary,  as 
they  would,  perhaps,  adopt .  for  their  basis,  respectively,  the 
relative  worth  of  the  property,  with  regard  to  their  own  wants 
or  views,  without  considering  the  benefit  which  the  defendant  is 
to  derive  from  it;  but,  on  the  other  hand,  we  could  not  with 
any  sense  of  justice,  or  with  any  propriety,  recognize  any  right 
in  the  plaintiff  to  be  compensated  for  the  one  half  of  the  value 
of  the  increase  or  ameliorations,  by  subjecting  the  defendant  to 
the  payment  of  the  one  half  of  the  estimation  of  the  separate 
improvements,  or  of  the  cost  thereof,  for,  as  we  said  in  our  first 
decision,  this  would  often  be  unjust,  as  the  relative  increase  of 
the  prpperty  might,  in  many  instances,  be  very  far  from  being 
adequate  to  the  cost  and  expense  which  the  ameliorations  ori- 
ginally occasioned.  Civil  Code,  art.  2377.  In  this  emergencyi 
the  course  which,  in  our  equitable  discretion,  we  have  thought 
necessary  to  adopt,  in  order  to  come  to  a  just  and  correct  conclu- 
sion, and  to  put  an  end  to  this  long  litigation,  is  to  take  the  tes- 
timony  of  every  witness  in  consideration,  notwithstanding  their 
inconsistencies  and  exaggerations ;  to  refer  to  and  coniult  the 
evidence  heretofore  addused  on  the  former  trials ;  to  sum  up  the 
different  estimates  put  on  the  property ;  to  disregard  the  cost  of 
clearing  and  ditching,  which,  as  we  have  repeatedly  said,  can- 
not be  specially  allowed,  but  must  be  left  to  be  accounted  f<»r  in 
the  general  estimation  of  the  plantation  with  its  improvements 
or  ameliorations,  and  to  make  an  average  of  the  different  ap« 
praisements  made  by  the  witnesses  on  both  sides ;  all  which 
resulted  in  our  ascertaining  the  value  of  the  increase  of  the  de- 
fendant's plantation,  to  amount  to  the  sum  of  915,513  50,  <me 


APRIL,  1845.  88a 


Hubbard  v.  Griffin. 


half  of  which  must  be  by  him  accounted  for  to  the  plaintiff. 
This  conclusion  appears  to  us  proportionate  to  the  real  value  of 
the  property.  It  agrees  substantially  with  the  evidence  of  all 
the  witnesses  who  have  testified  in  the  cause,  on  the  different 
trials.  It  gives,  in  our  opinion,  no  advantage  to  either  of  the 
parties  over  the  other ;  and  is,  it  seems  to  us,  a  fair  criterion  by 
which  their  rights  to  the  improvements  ought  to  be  settled. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Probate  Court  be  annulled,  and  reversed ;  and  that  the  plaintiff 
recover  of  the  defendant  the  sum  of  seven  thousand  seven  hun- 
dred and  fifty*six  dollars  and  seventy-five  cents,  being  the  one 
half  of  the  enhanced  value  of  the  defendant's  separate  property, 
resulting  from  the  improvements  or  ameliorations  made  thereon 
during  the  existence  of  the  community.  The  costs  below  to  be 
borne  by  the  community,  and  those  in  this  court  to  be  paid  by  the 
plaintiff  and  appellee. 

Robertson  and  It  H.  Chirms  for  the  plaintiff. 

Brunotf  Labdell  and  Ldbauve^  for  the  appellant. 


WlKNET   HUBBABD  V.    AlMEE  GrIFFIK. 

Error  or  want  of  oonsideration  mast  be  elearly  ahown  to  release  a  party  from  an  ob* 
ligation!  in  which  he  haa,  under  hia  si^piatnre,  acknowledged  the  debt,  and  ad^ 
mitted  a  consideration. 

A  mortgage  for  money  which  the  mortgagee  contracts  to  advance  at  a  fntore  time, 
is  valid.    C.  C.  3259,  3260. 

Aff£Al  from  the  District  Court  of  the  First  District,  Budum- 

i 

oa,  J. 

MoEPHT  J.  The  petitioner  sued  out  an  order  of  seizure  and 
sale  on  a  mortgage  by  authentic  act,  executed  to  her  by  the  de- 
fendant, on  the  2d  of  July,  1842,  on  a  lot  of  ground,  with  the 
improvements  thereon,  situated  in  Magazine  street.  This  mort- 
gage was  given  to  secure  the  payment  of  three  notes  of  $1,000 
each,  drawn  by  the  defendant  to  the  order  of  the  petitioner ;  and 
the  notarial  act  mentions  that  the  93,000  were  due  for  monies 
loaned  and  advanced  to  the  defendant  for  her  use  and  support^ 
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for  the  payment  of  state,  parish  and  municipal  taxes,  and  also 
for  improvements  made  on  the  premises  mortgaged,  Sec    The 
executory  proceedings  wete  opposed  by  the  defendant  on  the  al* 
legation,  that  the  notes,  and  mortgage  upon  which  they  are 
based,  were  obtained  from  her  by  the  most  gross  fraud,  misre- 
presentation, and  deception  on  the  part  of  the  plaintiff;  that  she 
never  was  indebted  to  her  in  the  sum  of  money  mentioned  in 
the  mortgage ;  that  she  never  executed  said  act,  or  the  notes, 
with  a  knowledge  that  she  was  creating  a  debt  and  a  lien  on 
her  property ;  that  the  same  were  wholly  without  consideration, 
and  were  obtained  by  the  fraudulent  conduct  of  the  plaintiff^ 
in  combination  with  others,  to  impose  on  her  ignorance,  weak- 
ness and  credulity,  and  to  take  advantage  of  her  incapacity  to 
understand  and  transact  her  affairs.    She  further  alleges,  that 
the  act  of  mortgage  is  not,  in  effect,  a  public  and  authentic  act, 
as  it  purports  to  be,  and  that  no  such  proceedings  as  were  com- 
menced by  the  plaintiff  could  be  had  thereon.    She  concludes 
by  praying  that  the  order  of  seizure  and  sale  may  be  set  aside, 
and  the  notes  and  mortgage  declared  null  and  void,  and  by  pro- 
pounding to  the  plaintiff  a  series  of  interrogatories,  to  be  an- 
swered in  open  court.    Francis  Lockwood  intervened  in  this 
suit,  stating  that  the  defendant  has  no  property  in  the  lot  and 
buildings  under  seizure,  but  has  only  the  usufruct  thereof  du- 
ring her  natural  life,  and  that,  under  the  will  of  the  late  Jacob 
Manumishon,  from  whom  the  property  is  derived,  the  owner- 
ship of  it  is  in  him ;  that  the  sale  of  the  house  and  lot  as  the 
absolute  property  of  the  defendant,  will  cause  a  great  ixvjury  to 
his  rights  as  proprietor  thereof,  and  will  expose  him  to  great 
loss  and  inconvenience.    He  further  avers,  that  the  said  mort- 
gage is  null,  and  can  give  no  rights  on  the  property  to  the  plain- 
tiff, and  can  operate,  if  at  all,  only  on  the  usufiructuary  interest 
of  the  defendant    Upon  a  hearing  of  the  case,  the  judge  below 
dismissed  the  opposition  of  the  defendant,  and  amended  his 
original  order  for  the  seizure  and  sale  of  the  property,  by  direct- 
ing the  sheriff  to  sell  it,  with  the  reservation  of  the  right  of 
Francis  Lockwood  to  the  same  under  the  will  of  Jacob  Manu- 
mishon, in  case  the  said  Francis  Lockwood  shall  survive  the  de- 
fendant.   From  this  judgment  the  plaintiff  has  appealed. 
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No  evidence  whatever  has  been  offered  to  prove  any  fraud  or 
deception  on  the  part  of  the  plaintiff,  or  to  show  that  the  act  of 
mortgai^ey  npon  which  she  has  instituted  these  proceedings,  was 
not  executed  with  the  formalities  required  to  make  it  an  authen* 
tic  act,  as  it  purports  to  be*  It  was  drawn  up  by  a  notary  who 
had  made  the  defendant's  will,  a  short  time  before.  Both  parties 
went  to  his  office.  The  act  was  read  and  explained  to  the  de^ 
fendant,  who  said  it  was  correct,  and  then  affixed  her  mark  to 
it  in  the  presence  of  the  notary  and  of  two  witnesses.  She  is 
represented  by  the  witnesses  as  being  a  woman  over  sixty  years 
of  age,  but  having  as  much  capacity  to  understand  business  atf 
women  of  her  age  and  color  usually  have.  L.  U.  Gaienni^, 
who  had  been  her  lawyer,  said  that  he  thought  her  very  intelli- 
gent for  an  old  black  woman.  In  the  answers  of  the  plaintiff 
to  the  interrogatories,  she  stated,  that  she  paid  the  whole  snm 
for  whidli  the  mortgage  was  executed ;  that  92500  were  paid  at 
different  times,  between  the  year  1839  and  July  1643 ;  and  that 
she  assumed  to  pay  $500  afterwards,  at  any  time,  and  in  any 
way  that  the  defendant  might  require.  After  stating  a  variety 
of  pajrments,  or  advances  made  to  defendant  in  person,  or  to 
others  for  her  account,  such  as  her  doctor's  and  apothecary's 
bills,  the  ftmera^  expenses  of  her  daughter,  her  account  for 
paving,  her  taxes,  ^.,  she  declared  that  she  could  not  particu- 
larize the  other  payments  made,  as,  in  moving  from  one  house 
to  another,  in  1843,  she  had  lost  her  memorandum  book  and  re- 
ceipts, with  a  small  box  which  contained  them ;  that  most  of 
the  money  was  lent  to  the  -defendant  in  person,  as  she  asked 
for  it,  to  pay  for  taxes,  repairs  to  her  house,  and  for  her  daily 
support  and  expenses ;  that  these  advances  formed  a  running 
account,  which  was  lost  with  her  papers,  the  items  of  which 
varied  from  $150  down  to  13  1-2  cents,  for  which  she  took  no 
receipts,  as  the  defendant  could  not  write,  &c.  No  effort  has 
been  made  to  disprove  these  answers,  and  they  are  corroborated 
by  several  witnesses,  who  mention  payments  made  to  them'' by 
the  plaintiff  for  the  account  of  the  defendant.  One  of  them 
testifies,  that  he  has  frequently  seen  the  plaintiff,  who  was  a 
next  door  neighbor  to  the  defendant,  lend  her  money  for  market- 
ing, buying  wood,  &c.    Nothing  authorizes  us  to  say  that  the 
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•3000,  which^  the  defendant  acknowledged  to  owe  to  the  plain- 
tiff, have  not  really  been  paid  to  her,  when  we  are  left  to  infer 
it  only  from  the  unsupported  charges  of  fraud  and  deception  to 
be  found  in  the  defendant's  opposition.  As  this  court  said  in 
Dugat  V.  Comeauy  5  Robinson,  p.  475,  "  a  clear  case  of  error,  or 
want  of  consideration  must  be  shown,  to  release  from  his  obli- 
gation a  party,  who  has,  under  his  signature,  acknowledged  his 
indebtedness,"  &c.  In  relation  to  the  S500  paid  after  July, 
.1842 — ^a  mortgage  for  money  which  the  mortgagee  contracts  to 
advance  at  a  future  time,  is  valid,  under  our  law.  Civil  Code, 
arts.  3259,  3260. 

The  intervenor,  Francis  Lockwood,  relies  upon  the  construe-- 
tion  given  by  this  court  to  the  last  will  of  Jacob  Manumishon, 
in  the  case  of  MisJwn  v.  Bein  and  Husband^  decided  in  March, 
1844 ;  but  the  opinion  there  expressed  has  no  bearing  whatever 
upon  the  present  controversy.  The  whole  reasoning  of  the 
court  in  that  case  was  to  arrive  at  the  meaning  of  the  testator 
in  the  fifth  clause  of  his  will,  which  was  drawn  up  in  tenns 
somewhat  ambiguous  and  obscure.  After  expressing  his  will 
in  relation  to  the  property  on  which  he  resided  in  Magazine  street, 
the  testator  proceeded,  in  this  fifth  clause,  to  dispose  of  all  his 
other  effects  and  property,  real  and  personal,  in  behalf  of 
Maria  Lockwood,  and  Francis  Lockwood  her  husband.  We 
came  to  the  conclusion  that  by  this  clause,  taken  in  connection 
with  the  two  preceding  it,  the  usufruct  of  all  the  property  thus 
disposed  of  was  intended  to  be  given  to  the  defendant  Aim6e, 
though  such  intention  was  not  clearly  expressed.  We  thought 
that  this  construction,  which  gave  effect  to  every  word  in  the 
will,  w^as  the  most  reasonable,  and  we  are  yet  of  the  same 
opinion ;  but  the  third  and  fourth  clauses  of  this  will,  which 
alone  relate  to  the  property  in  Magazine  street,  since  mortgaged 
by  the  defendant,  are  free  from  any  ambiguity.  In  the  first,  the 
testator  gives  to  the  defendant  Aim6e,  in  express  words,  the  en- 
joyment, during  the  term  of  her  natural  life,  of  this  property ; 
and  in  the  second,  he  gives  the  same  property  in  fee  simple  to 
Maria  Jjockwood,  her  daughter.  Thus  it  appears  that,  what- 
ever may  be  the  rights  of  this  intervenor,  under  the  fifth  clause 
of  the  will,  in  the  other  effects  or  property  left  by  the  deceased. 
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he  has  no  right  nor  interest  whatever  in  the  premises  in  question. 
Maria  Lockwood,  to  whom  alone  the  ownership  of  the  proper- 
ty was  given,  having  died  in  July,  1841,  the  defendant,  her 
mother,  inherited  from  her,  and  thus  became  the  absolute  owner 
of  the  property. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  ordered,  that  the 
opposition  and  the  intervention  filed  in  this  case  be  dismissed, 
with  costs ;  those  of  the  appeal  to  be  borne  by  the  appellees. 

Preston^  for  the  appellant. 

GrymeSj  for  the  defendant  and  intervenor. 


Theophilus  R.  Hyde  and  another  v.  Joseph  Newman  Craddick. 

A  party  who  ofibrs  the  records  of  other  saits  in  evidence  on  the  trial  in  the  lower 
court,  is  boand  to  file  transcripts  of  them,  at  least  on  being  appriied  of  an  appeal, 
or  on  being  re(](tured  to  do  so.  Where  such  transcripts,  not  having  been  filed  be- 
low, could  not  be  included  in  the  record  of  appeal,  the  appellant  will  be  entitled  to 
a  ctrtiorari  ;  and,  in  case  the  appellee  should  not  file  them  after  the  writ  has  issued, 
the  case  will  be  remanded  for  a  new  trial. 

Where  a  curator  ad  hoe^  appointed  by  the  court  to  represent  an  absent  defendant  in 
in  a  revocatory  action,  omits  to  except  in  the  lower  court  to  the  action  on  the 
ground  of  the  want  of  proper  parties,  the  failure  to  make  such  parties  will  be 
noticed  in  the  appellate  court  as  if  it  had  been  specially  pleaded  below.  Per 
Curiam :  A  curator  ad  hoc  cannot  be  permitted  to  waive  any  of  the  legal  rights  of 
the  party  he  lepnaenta, 

PlaintifiB,  judgment  creditors  of  the  fiDrmer  owner  of  certain  real  property,  instituted 
a  revocatory  action  agamst  a  vendee  in  possession,  praying  that  the  several  acts  of 
sale  by  which  the  property  had  been  transmitted  from  their  debtor,  through  suc- 
cessive purchasers,  to  the  defendant,  might  be  annulled  as  fraudulent,  and  the  pro- 

•  perty  declared  to  belong  to  their  debtor,  and  subject  to  be  seized  and  sold  to  sat- 
isfy their  judgments.  Hdd^  that  the  object  of  the  action  being  to  annul  all  the 
conveyances  as  firaudulent,  the  intermediate  vendees  of  the  property,  should  have 
been  made  parties  to  the  suit,  which  cannot  be  maintained  against  the  defendant 
alone ;  and  that  to  succeed  in  annulling  the  sale,  plaintiffs  must  show  fraud  in  the 
original  transaction,  as  well  as  in  the  successive  sales,  including  that  to  the  de- 
fendant 

The  plaintifis,  judgment  creditors  of  one  Joshua  J.  Hall,  in- 
stituted this  action  before  the  District  Court  of  the  First  Dis- 
trict,  praying  that  certain  real  property,  which  had  been  con- 
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veyed  from  Hall,  through  several  intermediate  vendees,  to  the 
defendant,  might  be  a4judged  to  be  still  the  property  of  their 
debtor,  the  conveyanees  annulled  as  firaudulent,  and  the  pro- 
perty declared  subject  to  seizure  and  sale  in  satisfaction  of  their 
judgments.  The  intermediate  vendees  between  Hall  and  the 
defendant,  were  not  made  parties.  A  curator  od  hoc,  appointed 
by  the  court  to  represent  Craddick,  answered  by  a  general  de- 
nial of  all  the  allegations  tending  to  show  that  the  property 
still  belonged  to  Hall,  and  by  a  special  denial  of  any  fraud  or 
simulation  in  the  several  sales.  In  a  supplemental  answer,  he 
pleaded  prescription.  Buchanan^  J.,  rendered  a  decision  in  fa- 
vor of  the  plaintiffs,  annulling  the  several  sales,  and  declaring 
the  property  to  be  subject  to  seizure  and  sale,  in  satisfaction  of 
plaintiffs'  judgment.    The  defendant  appealed. 

Lockett  and  Micou^  for  the  plaintiffs.  Craddick,  the  vendee 
in  possession  of  the  premises,  was  the  only  party  necessary  to 
the  action.  The  demand  having  been  liquidated  by  a  judg- 
ment, it  was  unnecessary  to  make  Hall  a  party.  Civil  Code, 
arts.  1967, 1971.  The  intermediate  holders  were  not  necessary 
parties.  They  had  parted  with  all  right,  title  and  interest  in 
tiie  property.  The  title  was  vested  in  the  defendant  alone,  and, 
under  a  judgment  against  him  the  property  could  be  seized 
and  sold,  which  was  the  object  of  the  'plaintiffs'  demand.  The 
action  is  analogous  to  the  petitory  and  hypothecary  actions.  A 
plaintiff  claiming  the  property  itself,  or  to  exercise  his  mortgage 
rights  upon  it,  xites  the  party  whom  he  finds  in  possesion  as 
owner.  If  there  are  intermediate  holders,  he  has  nothing  to  do 
with  them,  though  the  defendant  may  call  them  in  warranty. 
So  in  this  suit,  the  defendant  might  have  called  the  intermedi- 
ate parties  in  warranty.  His  neglect  to  do  so,  has  not  destroy- 
ed his  right  of  aotion ;  and  if  he  has  any  claims  upon  them,  he 
may  still  sue  them  and  recover.  Hie  plaintiffs  had  nothing 
to  demand  of  them,  or  against  them,  and  therefore  did  not  <nte 
them  as  defendants. 

But  this  exception  of  the  non-joinder  of  parties,  comes  en- 
tirely too  late.  The  petition  set  out  the  whple  line  of  convey- 
ances, and  alleged  it  to  be  fictitious  and  simulative,  and  that  the 
defendant  himself  was  in  fraud,  and  was  merely  the  trustee. 
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holding  the  property  for  the  benefit  and  use  of  Hall.  Lssae 
was  joined  upon  these  allegations,  and  the  trial  proceeded  to 
judgment  The  party  cannot  after  appeal,  or  afler  issue  joined, 
objeQt  that  other  parties  ought  to  have  been  cited.  This  is  one 
of  the  pleas  that  can  only  be  made  in  limine  litis.  Rothschild 
V.  Bowers,  2  Rob.  380. 

But  it  is  said  that  the  defendant,  being  represented  by  a  cura- 
tor ad  hoCf  appointed  by  the  court,  is  entitled  to  unusual  indul- 
gence, and  that  this  court  must  consider  as  made,  every  objec- 
tion that  might  have  been  made.  The  hardship  of  such  a  prin* 
ciple  is  obvious.  If  the  objection  is  made  on  the  trial,  the  oppo- 
site party  has  an  opportunity  of  meeting  it  by  other  proofs,  or 
of  correcting  any  error  or  mistake ;  if  made  only  after  appeal, 
the  irregularity  is  sprung  upon  him  when  it  is  too  late  to 
avoid  it 

The  curator,  or  attorney  of  an  absent  defendant,  is  appointed 
by  the  court,  for  the  protection  of  one  not  present  to  select 
counsel  for  himself.  After  his  appointment,  he  conducts  the 
case  afl  if  he  had  been  appointed  by  the  party  interested.  He 
is  competent  to  plead ;  to  conduct  the  defence ;  to  object  to  tes* 
timony,  or  to  waive  an  objection,  precisely  to  the  extent  that 
any  other  counsel  may  do,  if  employed  by  the  party  himself.  He 
is  not  made  an  attorney  in  fact,  with  general  and  discretional 
powers ;  but  he  has  powers  'as  extensive  as  those  conferred  by 
any  cUent  on  his  counsel  employed  by  himself.  After  being  ap* 
pointed,  the  curator  acts  as  if  employed  by  the  party.  If  he 
did  not,  his  appointment  would  be  a  snare.  Edmonson  v.  7%e 
Mississippi  and  Alabama  Rail  Road  Campatuf^  IS  La.  28!^  As 
to  the  parties  necessary  to  a  revocatory  action,  after  judgment 
against  the  principal  debtor,  see  arts,  of  the  Civil  Code,  cited 
above.  AtweU  v.  Belden,  I  La.  MO.  Ckle  v.  BarUeU,  4.La.  182. 
RtgiOc  V.  Lorente^  7  La.  140.  Lambeth  v.  McMurray^  15  La. 
470.    Patierv.  Harwum,  1  Rob.  525. 

ilfott,  for  the  appellant,  urged  that  the  suit  must  be  dismissed 
for  the  want  of  proper  parties. 

SofON,  J.  The  plaintiffs,  who  represent  themselves  req>ec- 
tively  to  be  judgment  creditors  of  one  J.  J.  Hall,  for  certain 
sums  of  money,  amounting  together  to  the  sum  of  81727  40, 
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with  interest  on  the  judgment  rendered  in  favor  of  the  plaintiff 
Hyde,  and  to  the  sum  of  94043,  with  interest  on  the  judgment 
rendered  by  the  Commereial  Court  in  favor  of  the  plaintiff  Clapp, 
further  allege  in  their  petition  that,  about  the  time  the  debts 
were  contracted,  said  Hall  was  possessed  of  considerable  real 
and  personal  estate  in  the  city  of  New  Orleans,  on  the  reputa- 
tion of  which,  and  his  general  credit,  they,  plaintiffs,  were  in- 
duced to  trust  him  for  large  quantities  of  merchandize,  &c.; 
that  said  Hall  made  said  purchases  with  the  deliberate  intent  to 
'  cheat  and  defraud  the  petitioners,  by  shipping  said  merchandize 
to  Texas,  by  sending  thither  all  his  personal  property  and  slaves, 
by  himself  personally  absconding,  and  by  withdrawing  his  real 
estate  by  false  and  simulated  acts  of  sale  from  the  pursuit  of  his 
creditors.  They  further  state  that,  in  accomplishment  of  his 
fraudulent  purposes,  he  did  execute  false  and  simulated  acts  of 
sale  of  his  real  property,  and  prepared  to  abscond,  when  he  was 
arrested  by  his  creditors,  confined  in  jail,  and  attempted  to  ob- 
tain his  discharge  by  the  insolvent  laws,  but  failed  in  so  doing 
in  consequence  of  the  numerous'  charges  of  fraud  preferred 
against  him ;  that  he  has  recently  succeeded  in  obtaining  his  re- 
lease ;  and  has  left  the  State,  without  leaving  any  property 
standing  in  his  own  name,  liable  for  his  debts. 

They  further  represent  that,  in  pursuance  of  his  fraudulent 
intentions,  and  about  the  time  the  debts  above  mentioned  were 
contracted,  said  Hall,  with  the  intent  to  defraud  the  plaintiffs, 
executed  before  a  notary  public,  on  the  25th  of  July,  1839,  an 
act  of  sale  to  one  G.  G.  Hall,  of  certain  property  described  in 
the  petition ;  that  G.  G.  Hall  was  the  brother,  or  near  relative  of 
the  petitioners'  debtor ;  was  concerned  with  him  in  the  conspira- 
cy to  defraud  the  creditors ;  and  soon  after  absconded  also, 
largely  indebted  and  insolvent,  leaving  with  his  wife  a  power  of 
attorney  to  sell  the  said  property.  That  his  said  wife  shortly 
after  passed  another  act  of  sale  of  said  property  to  another  in- 
dividual, also  a  relative  or  connection  of  Hall,  who,  still  more 
effectually  to  withdraw  said  property  from  the  pursuit  of  Hall's 
creditors,  on  the  14th  of  July,  1840,  passed  another  act  of  sale 
thereof  to  the  defendant  Graddick,  who  is  also  a  relative  of  J.  J. 
Hall  and  G.  G.  Hall.    They  further  aver  that  all  said  acts  of 
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conveyance  are  false  and  simulated ;  that  the  consideration 
therein  mentioned  had  no  real  existence ;  that  the  property, 
though  held  in  the  names  of  the  several  vendees,  is  still  the  pro- 
perty of  J.  J.  Hall,  and  liable  for  the  payment  of  his  debts ;  and 
that  the  petitioners'  judgments  rendered  on  the  23d  of  May, 
1840,  were  duly  recorded  in  1841,  so  as  to  operate  as  a  judicial 
mortgage  on  the  said  property ;  and  they  pray  that  Craddiek, 
who  resides  in  Mississippi,  may  be  cited;  that  the  several  acts  of 
sale  be  decreed  to  be  null  and  void ;  and  that  the  property  be 
adjudged  to  be  still  the  property  of  J.  J.  Hall,  liable  to  be  seized 
and  sold  to  satisfy  the  said  judgments,  &c. 

A  curator  ad  hoc  was  appointed  to  represent  the  defendant 
Craddiek,  in  whose  name  an  answer  was  filed,  denying  all  the 
allegations  of  the  petition  going  to  affect  the  defendant's  title 
to  the  property  therein  described ;  and  denying  specially  all  si- 
mulation and  fraud  as  chained  by  the  plaintiffs  in  the  transfer 
of  said  property  from  the  several  vendors  and  vendees  therein 
named,  and  specially  for  himself  averring  that  he  has  a  just,  le- 
gal and  valid  title  thereto,  &c.  The  curator  ad  hoc  subsequent- 
ly pleaded  the  prescription  of  one  year. 

AU  the  different  acts  of  sale  alluded  to  in  the  plaintiffs'  peti- 
tion were  produced  in  evidence ;  and  after  an  investigation  of 
the  facts  of  fraud  relied  on  as  the  basis  of  the  present  action,  as 
alleged  against  the  debtor  J.  J.  HaU,  and  the  several  vendees  of 
the  property,  judgment  having  been  rendered  in  favor  of  the 
plaintiffs,  declaring  all  said  acts  simulated  and  fraudulent,  and 
ordering  the  property  to  be  sold  and  applied  in  satisfaction  of 
the  debts  due  to  the  plaintiffs  on  their  judgments,  the  defendant 
Craddiek  appealed. 

Before  proceeding  to  the  examination  of  the  legal  questions 
raised  in  this  case  by  the  defendant's  counsel,  in  his  written  ar- 
guments in  opposition  to  the  plaintiff's  right  of  maintaining 
this  action,  we  have. first  to  dispose  of  a  motion  made  by  the  ap- 
pellees' counsel  to  dismiss  this  appeal,  on  the  ground  that  the 
record  is  incomplete,  and  that  the  omission  cannot  be  supplied 
in  the  manner  the  defendant  and  appellant  has  attempted  to  do. 

The  certificates  of  the  clerk  and  of  the  district  judge  specify 
that  all  the  documents  filed,  and  testimony  adduced  on  the  trial 
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below,  are  contained  in  t^e  record,  except  the  records  of  certain 
suits  which  were  offered  in  evidence  on  the  trial,  but  no  trans* 
cripts  of  which  were  filed  in  the  lower  court. 

It  appears  that  those  records  were  produced  in  evidence  by 
the  plaintiffs ;  that  they  were  noted  by  the  clerk  as  offered  in 
evidence  by  the  plaintiffs,  but  that  neither  the  originals^  nor 
copies  were  filed  in  the  cause,  so  as  to  be  included  among  the 
documentary  evidence  necessary  to  complete  the  record.  The 
appellant's  counsel  states  in  his  brief,  that  after  calling  on^the 
attorneys  of  the  appellees,  and  asking  them  to  allow  the  records 
to  be  used  in  the  original  in  the  Supreme  Court,  he  procured 
copies  of  the  suits  referred  to  at  his  own  expense,  and  filed  them 
as  part  of  the  record  in  this  court ;  and  we  find  also  in  the  rec- 
ord a  written  agreement,  signed  by  both  counsel,  by  which  it  is 
declared,  thai  the  appeUeei  eOtomeya  have  no  objection  to  mahe^  to 
the  copies fied  as  above  stated  it  the  Supreme  Court  being  taken  in 
lieu  of  copies  now  to  be  made  by  the  clerk  ;  but^  with  the  eapress  re- 
servatiouy  that  noright  uhatever  of  theplaintiffs  is  waived  to  move 
for  dismissal  of  appeal  on  any  other  ground  whatever.' 

It  cannot  be  controverted  that  it  was  the  appellees'  duty  to 
file  in  the  lower  court  copies  of  the  documents  by  them  produc- 
ed in  evidence,  and  that  they  were  bound  to  do  so,  at  least  on 
being  apprised  of  the  appeal,  or  on  being  called  on  fof  that  pur- 
pose by  the  appellant's  counsel ;  their  failing  to  comply  with 
the  request  of  the  latter,  when  made  in  due  time,  might  produce 
an  injury  to  thenr  adversary,  by  not  putting  it  in  his  power  to 
bring  up  his  case  before  this  court  ;  and,  Utider  such  circum- 
stances, we  are  not  prepared  to  say  that  he  should  be  left  re* 
mediless,  and  that  his  appeal  should  be  dismissed,  without  giv- 
ing him  the  benefit  of  a  writ  of  certiorari ;  or,  in  case  of  the  ap- 
pellees' not  filing  the  documents  called  for  on  the  issing  of  the 
writ,  that  the  suit  should  not  be  remanded  for  a  new  trial  It 
seems  here  that  the  appellant  has  done  all  that  he  could,  to  put 
his  case  in  a  situation  to  be  tried  on  the  appeal*  He  has  pro- 
cured copies  of  his  adversaries'  written  evidence  at  his  own  ex^ 
pense,  and,  we  think  that,  imder  such  circumstances,  and  par** 
ticularly  under  the  terms  of  the  agreement  of  the  counsel  above 
recited,  which  amounts  at  least  to  an  admission  that  the  copies 
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filed  are  correct,  since  they  are  to  be  taken  as  copies  made  by  the 
clerks  justice  requires  that  the  motion  made  for  dismissing  this 
appeal  should  be  overruled,  as  the  record  is  now  in  such  a  state 
as  to  permit  us  to  examine  the  case  on  its  merits* 

Among  the  questions  submitted  to  our  consideration,  the 
first  which  it  becomes  proper  and  necessary  to  notice,  is, 
whether  this  suit,  which  is  a  revocatory  action,  can  be  main- 
tained against  Craddick  alone,  without  making  all  the  previous 
vendees,  against  whom  the  fraud  is  alleged^  parties  to  the  contro- 
versy ?  Or,  in  other  words,  whether  the  sales  under  which  Orad« 
dick  holds  the  property  sued  for,  can  be  annulled,  in  the  absence 
of  the  vendors  and  vendees  through  whom  he  derives  his  title 
thereto  from  J.  J.  Hall,  the  plaintiffs'  alleged  fraudulent  debtor? 

From  the  allegations  of  the  petition  it  appears,  that  the  pre- 
sent action  is  based  upon  certain  facts  of  fraud,  imputed  not 
only  to  J.  J.  Hall,  the  debtor,  but  also  to  C.  C.  Hall,  his  first 
vendee,  and  to  the  intermediate  and  subsequent  purchasers  of 
the  property,  who  are  all  accused  of  having  been  concerned  in 
the  conspiracy  to  defraud  J.  J.  Hall's  creditors.  It  is  averred  in 
the  petition,  that  <dl  the  acts  of  sale  are  false  and  simulated^  that 
the  considerations  therein  mentioned  had  no  real  existence,  and 
that  the  property,  though  held  in  the  names  of  the  several  vendees^ 
still  belongs  to  J.  I.  Hall,  and  is  liable  for  the  payment  of  his 
debts ;  and  thus,  the  object  of  this  action  being  to  annul  and 
set  aside  all  the  different  conveyances  which  stand  in  the  way 
of  the  exercise  of  the  plaintiffs'  rights  on  their  debtor^s  proper- 
ty, it  is  obvious  that  the  annulling  of  Craddick's  sale  alone  would 
not,  so  long  as  the  other  sales  should  be  permitted  to  have  their 
effect,  attain  the  views  of  the  plaintiffs,  as  they  could  not  per- 
haps have  the  property  seized  and  sold  as  belonging  to  J.  J.  Hall. 
For  this  purpose  they  have  prayed  that  all  the  several  acts  of 
sale  be  decreed  to  be  null  and  void,  and  Craddick  alone  has  been 
cited  to  answer  their  demano. 

The  exception  of  non-joinder  was  not  pleaded  below,  and  the 
plaintiffs'  counsel  has  contended  that  it  is  now  too  late  to  urge 
it.  But  the  record  shows  that  Craddick  has  not  answered  per- 
sonally, and  is  only  represented  by  a  curator  ad  hoc  appointed 
by  the  court ;  and  as  said  curator  cannot  be  permitted  to  waive 
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any  of  the  legal  rights  of  the  party  he  represents,  and,  above 
all,  as  a  judgment  rendered  in  the  absence  of  the  interested 
parties,  without  their  having  been  duly  cited,  could  never  have 
any  legal  force  and  effect  against  them,  we  feel  bound  to  con- 
sider the  exception  as  if  it  had  heen  originally  and  specially 
pleaded,  for  our  disregarding  it  would  not  give  any  greater 
force  or  validity  to  the  judgment  appealed  from,  if  maintained 
on  this  ground,  for  want  of  a  formal  and  special  exception.  It 
is  clear  that,  if  the  intermediate  sales  cannot  be  declared  void, 
in  the  absence  of  the  parties  therein  interested  as  vendees,  the 
judgment,  as  to  them,  would  be  a  mere  nullity. 

We  think  that,  under  the  allegations  and  prayer  of  the  peti- 
tion, all  the  intermediate  vendees  of  the  property  should  have 
been  made  parties  to  this  suit,  and  that  it  cannot  be  maintained 
against  Craddick  alone,  who  is  a  non-resident,  and  only  re- 
presented by  a  curator.  It  is  true  that,  under  the  authority  of 
art.  1970  of  the  Civil  Code,  we  have  often  recognized  the  doe- 
trine,  that  a  creditor  who  wishes  to  institute  a  revocatory  ac- 
tion, must  either  have  his  debt  liquidated  by  a  judgment,  or 
make  the  purchaser  of  the  property  of  his  debtor  a  party  to 
the  suit  for  the  liquidation  of  his  claim ;  and,  in  some  instances, 
that  the  necessity  of  making  the  original  debtor  a  party  to  the 
revocatory  action,  only  exists  where  the  debt  has  not  been  pre- 
viously liquidated  by  a  judgment ;  and  that,  in  this  case,  the 
plaintiffs  sue  as  judgment  creditors  of  J.  J.  Hall.  See  1  La.  503. 
4  La.  132.  7  Ibid,  142.  15  Ibid,  470.  1  Robinson.  525.  But 
here,  the  question  is  not  whether  it  was  necessary  to  make  J.  J. 
Hall,  the  original  debtor,  a  party  to  this  action,  for,  as  to  him, 
the  plaintiffs  have  done  what  they  were  bound  to  do.  Civil 
Code,  art.  1967.  '  The  enquiry  is,  whether  all  the  subsequent 
and  intermediate  vendees  of  his  property,  alleged  and  considered 
by  the  plaintiffs  in  their  petition  as  his  fraudulent  vendees^ 
should  not  all  be  joined  in  an  action  brought  to  annul  all  the 
sales  ?  Fraud  is  alleged  against  them  in  collusion  with  the 
debtor — must  they  not  have  an  opportunity  of  rebutting  those 
allegations?  They  are  treated  in  the  petition  as  a  gang  of  con- 
spirators, whose  object,  in  transferring  the  property  from  one  to 
the  other,  was  to  defraud  the  plaintiffs  ?    Shall  they  be  declared 
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to  be  SO,  without  being  allowed  to  deny  the  charge,  and  to  show 
not  only  the  falsity  of  the  allegation,  but  also  the  nature,  legal- 
ity, and  legitimacy  of  the  transactions  ?  Shall  they  be  con- 
demned without  being  heard,  and  this  by  a  judgment  ren- 
dered contradictorily  with  a  curator  ad  hoc  appointed  to  re- 
present an  absentee  ?  Certainly  not.  Again,  without  showing 
the  fraud  alleged,  as  having  existed  in  the  origin  of  the  trans- 
action ;  without  proving  that  the  first  sale  and  the  subsequent 
ones  down  to  that  to  Craddick,  were  tainted  with  the  same  fraud 
and  collusion,  it  is  clear  that  the  plaintifis  can  never  succeed  in 
taking  the  property  from  Craddick's  apparent  ownership  and 
possession.  The  averments  of  the  petition,  which  are  the  basis 
of  the  action,  go  to  show  that  the  several  acts  of  sale  complain* 
ed  of  were  one  and  the  same  fraudulent  and  collusive  transac- 
tion, in  which  all  the  vendees  were  concerned ;  they  are  charg- 
ed with  the  fraud  and  conspiracy,  as  if  they  had  all  joined  in  the 
same  act,  performed  in  different  parts,  and  at  divers  periods ; 
they  are  represented  to  be  J.  J.  Hall's  vendees ;  and  it  seems  to  us 
that,  viewed  in  this  light,  they  should  have  been  made  defend- 
ants, in  the  same  manner  as  if  they  had  become  the  fraudulent 
purchasers  of  the  property  in  and  by  only  one  act.    / 

With  this  view  of  the  first  question  presented,  it  is  clear  that 
this  action  cannot  be  maintained ;  and  it  is,  therefore,  unneces- 
sary to  express  any  opinion  on  the  other  points  of  the  case. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  ours  be  for 
the  defendant  as  in  a  case  of  non-suit,  with  the  costs  in  both 
courts. 
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gg^ilnl       Maria  Theresa  Eulaue  Valderes,  Testamentary  Executrix  of 
^or  390^  Vincente  Sebastian  Pintado,  deceased,  and  Natural  Tutrix  of 

—  his  minor  children  v.  Abraham  Bird  and  others. 

Where  a  fonnal  decree  of  a  court  of  Probates,  recognizing^  the  necessity  of  selling 

the  property  inherited  by  minors,  for  the  payment  of  the  debts  of  the  succession, 

was  rendered  after  giving  an  opportunity  to  the  attorney  of  the  absent  heirs  to 

show  that  no  such  necessity  existed,  a  purchaser  of  the  property  will  not  be  boond 

•  to  look  beyond  the  decree. 

Where  the  sale  of  the  property  of  a  succession  is  made  for  the  payment  of  debts,  it 
may  be  sold  for  less  than  the  appraised  value. 

Want  of  sufficient  time  for  advertising  between  the  date  of  the  judgment  of  a  court 
of  Probates  ordering  tlie  sale  of  the  property  of  a  succession  and  the  sale,  is  a  de. 
feet  cored  by  the  lapse  of  five  years.  It  is  such  an  irregularity  as  the  act  of  10 
March,  1834,  relative  to  advertisements,  was  made  expressly  to  remedy.  See 
sect.  4.  The  act  applies  to  proceedings  and  sales  previous  to  its  passage  ;  but  the 
prescription  of  five  years  runs  only  firom  the  date  of  the  act,  as  to  anterior  defects 
and  informalities. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  /oftn* 
sarij  J. 

G.  B.  Taylor  and  Labauve,  for  the  appellant 

Elam,  for  the  defendants. 

Garland,  J.  The  plaintiff  in  her  capacity  of  executrix  and 
tutrix,  claims  a  tract  of  land  of  four  arpentSf  and  a  fraction  front, 
on  Jthe  left  bank  of  the  Mississippi,  bj'  the  depth  of  forty  arpents^ 
and  a  back  or  double  concession  of  the  same  width  and  depth, 
which  Vincente  Sebastian  Pintado,  in  his  lifetime,  purchased  of 
one  Baptiste  Bouillon,  on  the  15th  of  December,  1604.  The  de- 
fendants claim  the  land  under  an  alleged  probate  sale,  made 
under  the  authority  of  the  Court  of  Probates  of  the  parish  of 
East  Baton  Rouge,  at  the  instance  of  Diego  E.  Pintado,  who 
had  been  appointed  curator  to  the  absent  heirs  of  Vincente  S, 
Pintado,  deceased,  and  also  under  the  plea  of  prescription. 

The  facts  are,  that  V.  S.  Pintado  died  in  Havana,  in  the  year 
1829,  leaving  a  widow  and  four  minor  children  residing  there. 
He  left  a  will  in  which  the  widow  is  named  executrix  and  tu^- 
trix  of  the  minors.  In  the  month  of  March,  1831,  Diego  E, 
Pintado,  who  states  himself  to  be  a  brother  of  the  deceased, 
presented  a  petition  to  the  Court  of  Probates  of  East  Baton 
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Rouge,  in  which  he  says,  that  Vincente  had  died  in  the  island  of 
Cuba,  but  owned  real  estate  in  that  parish.  He  states,  that  a 
widow  and  four  heirs  have  been  left  in  the  city  of  Havana,  na- 
ming them,  and  that  they  have  rights  in  the  succession  ;  and  he 
prays  that  he  may  be  appointed  curator  of  the  absent  heirs  of  the 
deceased.  An  attorney  was  appointed  to  represent  the  absent 
heirs  aforesaid,  and,  after  notice  of  the  application,  Diego  E. 
Pintado  was  appointed  as  prayed  for.  About  five  weeks  after 
this  appointment,  the  curator  of  the  absent  heirs  filed  a  petition 
against  their  attorney,  in  which  he  states,  that  'Uhe  time  prescri- 
bed by  law  to  pray  for  a  sale  of  the  real  estate  in  like  cases  had 
expired,  and  that  active  debts  of  the  succession  require  a  sale, 
as  will  more  particularly  appear  by  the  annexed  schedule ;" 
that  there  are  no  movables  or  slaves  belonging  to  the  succes- 
sion, and  that  the  real  estate  being  situated  on  the  Mississippi, 
and  the  lev^e  being  in  bad  condition,  great  loss  is  likely  to  ensue. 
The  list  of  debts  are,  the  fees  of  the  clerk  of  the  Probate  Court, 
#10  87 ;  the  fees  of  the  Probate  Judge,  912  50 ;  notarial  fees 
and  costs  of  sale,  about  960 ;  and  a  sum  for  repairing  the  lev6e, 
estimated  at  950.  An  answer  was  filed  to  this  petition  by  the 
attorney  of  the  absent  heirs,  and  a  judgment  given,  directing 
the  land  in  controversy  to  be  sold,  for  one-third  cash,  and  the 
other  two-thirds  on  certain  terms  of  credit,  which  was  subse- 
quently done,  and  the  defendants  became  the  purchasers ;  and, 
as  it  appears  from  the  record,  paid  the  price  to  Diego  £.  Pintado. 
This  sale  took  place  on  the  7th  of  June,  1831,  and  the  defend- 
ants have  had  possession  ever  since  under  it.  The  judge  below, 
in  his  judgment,  says,  that  the  plaintifi*  has  failed  to  make  out 
such  a  case  as  can  disturb  the  possession  of  the  defendants,  as 
the  prescription  of  five  years,  under  the  act  of  March  10th,  1834, 
covers  the  informalities  of  which  the  plaintiff*  complains; 
wherefore  he  decides  against  her.    She  has  appealed. 

The  Civil  Code  (arts.  1 105,  1 106  et  seq^  authorizes  the  Court 
of  Probates,  ^  when  any  one  dies  leaving  a  vacant  succession, 
or  heirs  absent  from  and  not  represented  in  the  State/*  to  ap- 
point curators  to  such  vacant  estates,  or  absent  heirs.  *  The 
mode  of  applying  for,  and  of  appointment  to  such  curatorships, 
is  the  same ;  and  their  duties  are  similar.    In  the  case  before 
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US,  the  records  from  the  Probate  Court  of  East  Baton  Rouge 
show  that  Diego  Pintado  gave  bond  and  security  as  required  by 
law ;  and  the  judge  certifies,  in  the  certificate  of  appointmcDt, 
that  all  the  legal  requisites  had  been  fulfilled.  The  petition  pray- 
ing for  the  sale  of  the  property,  was  served  on  the  attorney  for 
the  absent  heirs,  who  filed  an  answer,  and  the  court  decreed  the 
sale  to  be  necessary  for  the  payment  of  the  debts  and  the  preser- 
vation of  the  property.  This  the  court  had  authority  to  do,  un- 
der the  Code  (arts.  1 155, 11 56,  1157)  ;  and  it  is  not  for  us  to  re- 
vise or  annul  its  judgment  collaterally,  however  improperly  or 
unadvisedly  the  judge  may  have,  apparently,  acted.  In  this 
case,  we  see  no  cause  at  all  in  the  record  before  us,  for  a  sale 
of  the  land  in  controversy ;  but  it  was  judicially  ordered  and 
sold,  and  the  time  for  an  appeal  has  elapsed,  and  we  must  give 
effect  to  the  proceeding. 

All  the  informalities  alleged,  except  one,  preceded  the  judg- 
ment ordering  the  sale.  With  them,  so  far  as  the  defendants, 
who  are  purchasers,  are  concerned,  this  case  cannot  be  distin- 
guished from  several  others  decided  by  this  court.  It  is  now 
well  settled,  that  where  there  is  a  formal  decree  of  the  Court  of 
Probates,  recognizing  the  necessity  of  selling  the  property  in- 
herited by  minors  for  the  payment  of  debts  of  the  succession, 
and  giving  an  opportunity  to  the  attorney  of  the  absent  heirs  to 
show  that  in  fact  no  such  necessity  existed,  the  purchaser  is  not 
bound  to  look  beyond  the  decree.  11  La.  149.  13  La.  431.  It 
has  also  been  repeatedly  held,  that  when  the  sale  is  made  to  pay 
debts,  the  property  may  be  sold  for  less  than  the  appraisement 

The  want  of  sufficient  time  for  advertising,  between  the  ren- 
dition of  the  judgment  of  the  Court  of  Probates  and  the  sale,  is 
a  defect,  which  the  act  of  1834,  relative  to  advertisements,  was 
expressly  made  to  remedy.  The  plea  of  prescription  must  pre- 
vail as  to  that. 

The  counsel  for  the  plaintifiT  contend,  that  the  act  of  1834 
has  no  application  to  proceedings  and  sales  previous  to  its  adop- 
tion. We  think  otherwise.  The  prescription  of  five  years  would 
probably  not  commence  to  run,  except  from  the  date  of  the  law, 
in  relation  to  anterior  defects  and  informalities.     2  Rob.  374.    1 

Ibid,  331. 

Judgment  affinned. 
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Dumas  and  others  v.  Elizabeth  Lefebvre  and  another. 

To  maintain  a  revocatory  action  to  annul  a  contract  for  fraud  or  simulation,  it  is 
neceBsarj  to  make  the  original  debtor  a  party  to  the  suit,  only  where  the  debt  has 
not  been  preyiously  liquidated  by  a  judgment    C.  C.  1970. 

In  an  action  by  a  judgment  creditor  to  rescind  a  sale  of  property  made  by  his  debtor 
as  fraudulent  or  simulated,  the  vendee,  when  not  a  party  to  the  judgment,  may 
contest  the  plaintiff's  demand  in  the  same  manner  as  the  debtor  might  have  done 
before  judgment.    C.  C.  1971. 

Where  a  judgment  has  been  rendered  in  favor  of  the  plaintiffs,  in  a  revocatory  ac- 
tion to  rescind  a  sale  on  the  ground  of  fraud  and  simulation,  and  the  vendor  alone 
appeab  from  the  decision,  the  vendee  must  be  cited  as  an  appellee,  or  the  correct- 
ness of  the  judgment  cannot  be  inquired  into,  and  the  appeal  must  be  dismissed. 
So  the  latter  should  be  made  an  appellee,  where  the  judgment  having  been  against 
the  plaintiffs,  the  latter  appealed. 

Appeal  from  the  Court  of  Probates  ^of  New  Orleans,  Mauri- 
an^  J. 

Benjamin  and  Micou^  for  the  plaintiffs. 

Ghrymes^  for  the  appellant. 

Simon,  J.     This  is  a  revocatory  action  instituted  against  the 
vendor  and  vendee  of  certain  slaves,  which  the  plaintiffs  seek 
to  have  seized  and  sold  to  satisfy  the  judgment  by  them  pre- 
viously obtained  against  their  debtor.     They  state  in  their  peti- 
tion, that  having  obtained  a  judgment  in  the  Gonmiercial  Court 
against  Elizabeth  Lefebvre  on  the  20th  of  December,  1841, 
their  debtor  is  unable  to  pay  the  debt,  and  that  they  can  find  no 
property  in  her  possession,  by  the  seizure  of  which  they  can  ob- 
tain payment  of  their  judgment.     That  on  the  day  the  debt  was 
contracted,  their  said  debtor  was  the  owner  and  possessor  of 
certain  slaves,  which  she  subsequently  sold  by  a  notarial  act  to 
Bernard  Lefebvre,  her  son,  for  a  price  or  consideration  stated  in 
the  act  to  be  (2,400  in  cash  ;  that  the  said  sale  was  simulated, 
fraudulent  and  void,  as  the  sole  object  and  motive  thereof  was 
to  place  the  property  beyond  the  reach  of  the  vendor's  creditors, 
and  thus  deprive  them  of  the  means  of  enforcing  the  payment 
of  their  just  claims  against  her.    Wherefore,  they  pray  that 
the  conveyance  of  said  slaves  be  cancelled  and  annulled,  and 
that  on  their  being  sold,  the  proceeds  thereof  may  be  applied 
to  the  satisfaction  of  their  said  judgment. 
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A  judgment  by  default  having  been  entered  against  both  de- 
fendants, issue  was  joined  by  the  vendor,  who  answered  by  de-' 
nying  all  the  allegations  contained  in  the  plaintiffs'  petition ; 
and  the  case  having  been  tried  upon  its  merits,  as  against  both 
defendants,  judgment  was  finally  rendered  below  annulling  the 
sale  made  by  the  mother  to  the  son,  and  ordering  the  slaves  to 
be  seized  and  sold,  and  the  proceeds  thereof  applied  to  the  pay- 
ment of  the  plaintiffs'  judgment ;  and  from  this  judgment,  the 
vendor  alone  has  appealed. 

The  first  question  which  necessarily  presents  itself  is,  whether 
on  the  appeal  of  the  vendor,  and  in  the  absence  of  the  vendee 
of  property,  alleged,  in  a  revocatory  action,  to  have  been  con- 
veyed by  a  fraudulent  and  simulated  sale,  we  can  enquire  into 
the  correctness  of  the  judgment  which  annuls  such  a  sale?  Or, 
in  other  words,  whether  it  is  necessary  that  both  defendants  in 
a  revocatory  action,  against  whom  the  fraud  and  simulation  are 
alleged,  and  particularly  the  vendee,  who  is  the  principal  party 
defendant  in  snch  an  action,  should  be  before  us,  in  order  to  au- 
thorize the  reversal  of  the  judgment  appealed  from,  in  case 
such  should  be  our  opinion ;  and  could  we  properly  maintain 
the  sale  as  to  the  vendor,  whilst  the  same  should  remain  an- 
nulled as  to  the  vendee  ? 

It  is  first  proper  to  remark,  that  the  non-appealing  of  a  party 
from  a  judgment  rendered  by  a  court  of  inferior  jurisdiction, 
amounts  to  an  acquiescence  in  such  judgment ;  and  that  af- 
ter the  expiration  of  the  legal  delay  for  appealing,  the  judg- 
ment of  an  inferior  court  acquires  the  force  o{  res  judicata,  and 
cannot,  in  any  manner,  be  enquired  into  on  an  appeal  therefrom. 
Thus,  in  this  case,  more  t;han  one  year  having  elapsed  since  the 
judgment  appealed  from  was  rendered,  it  is  clear  that  is  is  now 
definitive  and  conclusive  as  to  Bernard  Lefebvre,  the  appellant's 
co-defendant,  and  that  the  sale  must,  as  to  him,  stand  forever 
annulled. 

Now,  it  is  well  settled  in  our  jurisprudence,  that,  though  a 
creditor  who  wishes  to  institute  a  revocatory  action,  must 
either  have  his  debt  liquidated  by  a  judgment,  or  make  the 
purchaser  of  the  property  of  his  debtor  a  party  to  the  suit  for 
the  liquidation  of  his  claim,  (Civil  Code,  art.   1970,)   the  ne- 
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cessity  of  making  the  original  debtor  a  party  to  the  suit  for  an- 
nulling his  contract  attacked  on  the  ground  of  fraud  and  simula- 
tion, only  exists  when  the  debt  has  not  been  previously  liqui- 
dated by  a  judgment.  1  La.  503.  15  lb.  470.  1  Rob.  625, 
and  Hyde  and  another  v.  Craddickf  lately  decided,  ante  p.  387. 
Here  the  plaintiffs'  claim  was  already  liquidated  by  a  judg- 
ment, and  there  was  clearly  no  necessity  for  making  the  appel- 
lant a  party  to  the  suit,  which  could  have  been  maintained  in 
her  absence,  and  against  her  son  alone,  with  as  much  propriety 
and  legality,  as  if  the  suit  had  been  instituted  against  both. 
The  vendee  of  the  property  which  is  sought  to  be  restored  to 
the  ownership  of  the  debtor,  in  order  to  be  applied  to  the  satis- 
faction of  his  debts,  has  a  right,  notwithstanding  the  judgment, 
to  controvert  the  plaintiff's  demand,  in  the  same  manner  as  the 
debtor  might  have  done  before  said  judgment  (Civil  Code,  art. 
1971) ;  and  if  the  plaintiff  succeeds  in  his  action,  the  contract 
is  to  be  avoided  as  to  its  effects  on  the  complaining  creditor, 
and  the  property,  or  its  value  to  the  amount  sufficient  to  satisfy 
his  claim,  is  to  be  applied  to  the  payment  thereof.  Civil  Code, 
art  1072. 

In  this  case,  therefore,  all  that  the  law  requires  to  be  done, 
has  been  complied  with.  The  purchaser  of  the  property  was 
made  a  party  defendant  to  answer  to  the  revocatory  action.  He 
thought  proper  to  remain  silent,  and  a  judgment  by  default 
was  taken  against  him.  The  case  having  been  tried,  a  final 
judgment  was  rendered,  annulling  the  sale  complained  of.  The 
appellant's  co-defendant  submitted  to  the  said  judgment,  and 
has  not  appealed ;  and  it  seems  to  us  clear  that,  in  the  same 
manner  as  if  this  suit  had  been  originally  instituted  against 
the  appellant  alone,  without  joining  the  purchaser  of  the  pro- 
perty, the  present  action  should  have  been  dismissed  in  its  in- 
ception. The  appeal  taken  by  the  debtor  alone,  or  against  her 
alone,  if  the  judgment  had  been  the  other  way,  cannot  be 
maintained,  and  must  also  be  dismissed.  As  we  said  in  the 
case  of  Farrar  v.  Newport^  17  La.  348,  the  proper  course  to  have 
been  pursued  in  this  case  by  the  appellant,  would  have  been  to 
cite  her  co-defendant  as  appellee  before  this  court,  if  he  refused 
to  join  her  in  the  appeal ;  and,  all  the  parties  being  before  us,  to 
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litigate  their  rights  contradictorily,  we  should  have  then  been 
enabled  to  inquire  into  the  correctness  of  the  judgment  appealed 
from*  Again,  as  the  case  stands,  we  cannot,  in  the  absence  of 
the  principal  party  defendant,  afford  any  relief  to  the  appellant. 

Appeal  dismissed. 


I  lOr    402 

V^ ^  John  Davis  v.  Nimrod  Hourisn  and  another. 

Where  a  receipt  haB  been  given  by  the  master  of  a  steamer,  actin|r  as  the  agent  of 
the  owners,  for  firewood  purchased  for  the  use  of  his  boat,  the  prescription  of  one 
year,  established  by  art.  3499  of  the  Civil  Code,  against  actions  for  the  supply  of 
wood  or  other  things  necessary  for  the  construction,  equipment,  or  provisioning  of 
ships,  steamers,  or  other  vessels,  will  cease  to  run.  Such  a  written  acknowledg- 
ment places  the  claim  on  the  footing  of  an  ordinary  personal  debt,  and  subjects  it 
to  the  prescription  provided  by  art  3508.  Where  the  acknowledgfgent  was  tacit, 
deduced  from  the  acts  of  the  debtor,  the  nature  of  the  prescription  is  net  changed^ 
but  the  prescription  itself  is  only  interrupted,  which  will  run  anew  from  the  date 
of  the  interruption^ 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 

Lame  and  Preston^  for  the  plaintiff. 

Wray,  for  the  appellant. 

MoRPHY,  J.  This  suit  is  brought  to  recover  of  the  defendants, 
former  joint  owners  of  the  steamboat  Hudson,  the  value  of  seven- 
ty six  and  a  quarter  cords  of  wood,  sold  and  delivered  to  them 
for  the  use  of  the  boat,  in  November,  1840.  George  Heaton,  one 
of  the  defendants,  pleaded  the  general  issue,  prescription,  and 
the  want  of  an  amicable  demand.  There  was  a  judgment  be- 
low in  favor  of  the  plaintiff  against  Heaton,  and  he  appealed. 

The  prescription  relied  on  by  the  appellant  is  that  of  one  year, 
established  by  article  3490,  this  suit  having  been  brought  only  on 
the  16th  of  May,  1843,  about  two  yeais  and  a  half  after  the  de- 
livery of  the  wood.  The  following  article,  3500,  provides  that 
this  prescription  takes  place,  although  there  may  have  been  a 
regular  continuance  of  supplies,  &c.;  and  that  it  ceases  to  run 
only  when  there  has  been  an  account  acknowledged,  a  note,  or 
a  bond,  or  a  suit  instituted.    The  record  shows  that,  on  the 
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12th  of  November,  1840,  John  McMulIen,  the  captain  of  the  Hud- 
son, delivered' to  the  plaintiff  a  receipt,  or  acknowledgment  in 
writing,  signed  by  him,  for  the  seventy  six  and  a  quarter  cords 
of  wood  delivered  then  or  before  that  time,  and  that  this  receipt 
or  acknowledgment,  was  endorsed  and  approved  on  the  5th  of  De- 
cember, 1841,  by  Nimrod  Houren,  one  of  the  part  owners  of  the 
boat*  It  is  further  shown,  that  the  partnership  between  the  de- 
fendants was  dissolved  in  the  latter  part  of  the  year  1840  ;*  that 
the  wood,  at  the  time  it  was  delivered,  was  worth  94  50  per  cord ; 
and  that  an  amicable  demand  was  made  of  Heaton,  previous 
to  the  institution  of  this  suit. 

The  appellant's  counsel  has  contended  that  after  the  dissolu- 
tion of  a  partnership,  one  partner  cannot,  by  any  acknowleclg- 
ment  of  a  debt  barred  by  prescription,  revive  the  same,  and 
create  a  new  catise  of  action  binding  against  his  co-partner. 
This,  we  believe,  to  be  true  ;  but  the  inquiry  is,  whether  the 
plaintiff  ^s  claim  falls  within  the  prescription  of  one  year  under 
the  articles  above  mentioned?  We  think  that  it  does  not. 
This  short  prescription  ceased,  in  our  opinion,  to  run  from  the 
date  of  the  receipt  given  by  the  captain  of  the  boat,  who,  quocul 
hoCf  was  the  agent  of  the  owner.  Although  this  paper  does  not 
contain  a  statement,  or  account  of  the  dates  of  delivery,  the 
prices,  &c.,  it  is  such  a  written  acknowledgment  or  settlement 
for  the  quantity  of  wood  delivered  up  to  that  time,  as  renders 
inapplicable  the  prescription  invoked  by  the  appellant,  and  pla- 
ces the  claim  upon  the  footing  of  any  other  personal  debt  Ac- 
cording to  the  commentators  on  the  articles  of  the  Napoleon 
Code,  corresponding  to  those  above  quoted,  the  short  prescrip- 
tion therein  established,  is  l)ased  on  a  presimiption  of  payment. 
In  agreements  which  are  usually  made  verbally,  and  in  which 
cash  is  generally  paid,  it  is  not  unreasonable  to  suppose,  after  a 
certain  lapse  of  time,  that  the  obligations  resulting  from  such 
agreements  have  been  satisfied ;  but  this  presumption  does  not 
exist  where  the  creditor  has  a  title,  or  written  acknowledgment 
from  his  debtor.    2  Troplong  on  Prescription^  Nos.   943  and 


*  In  the  latter  part  of  the  month  of  November  of  that  year. 
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989.  The  counsel  for  the  appellant  contends,  that  the  receipt 
produced  by  the  plaintiff,  only  interrupted  the  prescription  of 
the  year  that  was  running  against  his  claim ;  that  the  same  pre- 
scription still  applies,  and  must  be  computed  from  the  date  of 
the  receipt ;  and  we  are  referred  to  other  passages  of  Troplong^ 
2  vol.  pp.  263,  364.  What  the  author  there  says,  applies  to  the 
tacit  acknowledgment  of  a  debt  resulting  from  the  acts  of  the 
debtor.  Such  an  acknowledgment  does  not  change  the  pre- 
scription, applicable  to  the  debt ;  it  only  creates  an  interruption, 
from  the  date  of  which  the  same  prescription  begins  to  run  anew. 
In  the  present  case,  the  receipt,  or  written  acknowledgment  of 
the  captain,  who  was  the  agent  of  the  owners,  produces,  in  our 
opinion,  the  same  effect  as  an  account  acknowledged;  that  is, it 
takes  the  debt  out  of  the  prescription  of  one  year,  and  places  it 
under  the  operation  of  tHat  established  by  article  8508  of  the 

Civil  Code. 

Jttdgment  affirmed^ 


Pierre  Michel  v.  WnrrNET  Valentine  and  another. 

Defendants,  money  broken,  having  parchaaed  a  treasury  note  of  the  United  Statas, 
at  a  certain  rate,  resold  it  to  the  plaintiff  at  a  small  advance.  On  previous  sales 
of  suniiar  notes  to  plaintiff  defendants  had  always  refused  to  guaranty  or  endorse 
them,  and  no  such  guarantee  or  endorsement  was  asked,  or  expressly  give  nor  re- 
fiised  <m  this  sale.  The  note  being  proved  to  have  been  eancelled,  and  put  in  cir- 
culation by  one  who  had  stolen  it^in  an  action  by  plainitff  to  recover  of  defen. 
dants  the  amount  paid  for  it :  HeUd^,  that  the  latter  were  bound  to  refund  the 
amount ;  that  a  vendor  is  always  presumed  to  guaranty  the  genuineness  of  the  pa- 
per he  sells,  or  that  any  thing  else  which  he  offers  is  really  what  he  pretends  it  to 
be ;  and  that  his  liability  in  this  respect,  if  it  can  in  any  case  be  excluded,  can  be 
■0  only  when  expressed  in  the  most  positive  manner. 

Appeal  from  the  Conunercial  Court  of  New  Orleans,  WaiU^  J. 
This  was  an  action  to  recover  the  amount  paid  by  the  plaintiff 
for  a  treasury  note  of  the  United  States,  purchased  of  the  de- 
fendants, money  brokers ;  payment  of  the  note  having  been  re- 
fused, on  the  ground  that  it  had  been  cancelled  by  the  govern- 
ment, and  put  into  circulation  by  persons  who  had  stolen  it. 
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The  defendants  answered  by  a  general  denial.  The  purchase 
of  the  note»  as  alleged  by  the  plaintiff^  was  established.  It  was 
also  proved  that  one  of  the  defendants  had  acknowledged  that 
the  note  had  been  cancelled. 

Birdsallj  a  witness  of  the  defendants,  testified,  that  he  was  in 
their  employment  as  a  clerk,  at  the  time  of  the  transaction ;  that 
the  plaintiff  had  previously  purchased  two  or  three  other  notes 
from  the  defendants ;  that  on  being  asked  by  the  plaintifi",  at  the 
time  of  his  previous  purchases,  whether  they  would  endorse  or 
guaranty  the  notes,  defendants  invariably  refused,  stating  that 
they  assumed  no  responsibility  on  any  of  their  sales,  but  merely 
sold  for  a  brokerage.  That,  on  the  morning  of  the  day  on  which 
the  purchase  was  made,  plaintilS*  called  on  the  defendants  to 
know  whether  they  had  any  more  treasury  notes,  and  was  in- 
formed that  they  had  none  then,  but  would  have  some  during 
the  day.  That  at  a  later  hour,  while  a  person  was  standing  at 
defendants'  counter,  offering  to  sell  them  a  treasury  note  at 
two  per  cent  discount,  and  while  they  were  hesitating  whether 
to  purchase  at  so  small  a  discount,  plaintiff  came  in.  That  the 
note  was  taken  by  one  of  the  defendants  from  the  person  offer- 
ing it,  who  stood  at  one  end  of  the  counter,  and  handed  to  the 
plaintiff  at  the  other,  who,  on  being  asked,  agreed  to  take  it  at  1^ 
per  cent  discount.  That  the  amount,  deducting  that  discount, 
was  taken  from  the  plaintiff,  and  handed  to  the  person  who  of- 
fered the  note  for  sale.  That  defendants  only  made  a  half  per 
cent  by  the  transaction ;  and  that  a  better  rate  of  discount  was 
allowed  to  the  person  who  offered  the  note,  because  defendants 
had  a  purchaser  for  it. 

There  was  a  judgment  below  in  favor  of  the  plaintiff.  The 
defendants  appealed. 

Mordj  for  the  plaintiff. 

KennicoU  and  FYazer,  for  the  appellants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment 
which  condemns  them  to  pay  to  the  plaintiff  a  sum  of  money, 
the  price  of  a  treasury  note,  which  they  had  sold  him,  it  having 
been  refused  by  the  Custom-House,  on  the  ground  that  it  was 
one  of  several  treasury  notes  which  had  been  cancelled  and 
stolen.    The  evidence  shows  that  the  plaintiff  had  been  in  the 
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habit  of  purchasing  treasury  notes  from  the  defendants,  which 
they  refused  to  guaranty  and  endorse.  The  plaintiff  having 
called  on  them  for  the  purchase  of  such  notes,  he  was  answered 
that  they  had  not  any.  Returning  afterwards  to  their  office,  at 
a  time  when  one  was  offered  to  them  for  sale,  he  was  informed 
that  they  could  purchase  it,  and  was  asked  whether  he  would 
take  it  at  a  discount  of  one  1 J  per  cent.  On  his  answering  in 
the  affirmative,  the  defendants  purchased  it  at  a  discount  two, 
and  sold  it  to  him  at  1^. 

The  general  issue  was  pleaded.  The  identity  of  the  note  was 
proved,  and  the  refusal  of  it  at  the  Custom-House.  The  liability 
of  the  defendants  as  vendors  of  a  cancelled  treasury  note  has 
been  established  by  a  decision  of  the  Commercial  Court,  affirm- 
ed by  us.    Night  v.  Loufear^  7  Rob. 

Their  counsel  has  rested  their  defence  on  the  knowledge 
which  the  plaintiff  had,  that  they  refused  to  guaranty  or  endorse 
the  treasury  notes  which  they  sold;  the  length  of  time  between 
the  sale,  and  the  offer  to  return  the  note;  the  absence  of  proof 
of  the  cancelling  of  the  note;  and  the  knowledge  the  plaintiff 
had,  that  they  acted  as  brokers,  selling  the  property  of  another. 

The  court,  in  our  opinion,  did  not  err.  A  vendor  is  always 
presumed  to  guaranty  the  genuineness  of  the  paper  which  he 
sells  ;  and  that  any  other  thing  which  he  offers,  is  really  what 
he  pretends  it  to  be.  His  liability  in  this  respect,  if  it  can  in 
any  case  be  excluded,  must  be  so  in  the  most  positive  manner ; 
and  his  exemption  cannot  be  easily  admitted.  As  the  length  of 
time  relied  on,  does  not  enable  the  defendants  to  sustain  the 
plea  of  prescription,  it  cannot  avail.  The  testimony  of  Morel 
establishes  the  defendants'  admission  that  the  note  had  been 
cancelled.  It  is  evident  that  the  note  became  the  property  of 
the  defendants,  on  their  purchase  of  it  on  terms  more  advantage- 
ous to  them  than  those  at  which  the  plaintiff  acquired  it.  They 
did  not,  therefore,  act  as  brokers  in  this  transaction  ;  a  circum- 
stance which  increases  their  responsibility  for  the  genuineness 
of  the  note,  and  distinguishes  it  from  that  of  a  broker,  if  it  be 
admitted  that  the  latter  is  not  answerable  for  the  genuineness 
of  the  paper  he  sells. 

Judgment  affirmed. 
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Louise  Josephine  Bauduc  v.  Peter  Conret. 

Plaintiff  having  enjoined  the  execution  of  a  judgment  of  a  justice  of  the  peace,  or- 
dering the  delivery  of  the  poBsession  of  certain  premises  to  defendant,  on  the  al- 
legation that  the  justice  exceeded  his  jurisdiction,  defendant  moved  to  dissolve  the 
injunction,  on  the  ground  that  it  would  appear  Arom  a  complete  record  filed  by  him> 
of  the  proceedings  before  the  justice,  that  he  did  not  exceed  his  jurisdiction. 
Plaintiff  having  objected  to  the  admission  in  evidence  of  the  record  filed  by  de- 
fendant^: Heldf  that  defendant  having  asked  that  the  injunction  should  be  dissolv- 
ed,  not  on  the  face  uf  the  petition,  but  on  the  allegation  that  the  record  produced 
by  him  would  show  that  the  justice  had  jurisdiction,  the  record  was  the  basis  of 
the  motion  to  dissolve,  and  admissible  as  such. 

Where  on  the  dissolution  of  an  injunction  obtained  by  a  party  to  arrest  the  exeoation 
of  a  judgment  ordering  him  to  deliver  possession  of  certain  premises,  damages 
cannot  be  allowed  under  the  third  section  of  the  act  of  25  March,  1831,  inconse- 

•  quence  of  their  being  no  judgment  on  which  they  can  be  calculated,  the  right  of 
the  defendant  in  the  injunction  to  sue  for  the  damages  on  the  injunction  bond  will 
be  reserved. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
atif  J. 

Cfreiner^  for  the  appellant. 

Schmidt,  for  the  defendant. 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
dissolves  an  ii\j  unction  by  her  obtained  with  the  view  of  ar- 
resting the  execution  of  a  judgment  rendered  against  her  by  W. 
T.  Raynal,  a  justice  of  the  peace  of  the  parish  of  Jefferson,  by 
which  she  was  condemned  to  deliver  to  the  defendant,  within 
three  days,  possession  of  certain  premises  by  her  occupied  in  the 
city  of  Lafayette. 

The  grounds  set  up  in  the  petition  are  :  That  the  defendant, 
Conrey,  instituted  proceedings  before  said  Raynal,  by  which  he 
demands  possession,  as  owner,  of  the  said  premises ;  that  the  pe- 
titioner has  been  in  possession  of  the  same  for  more  than  one 
year ;  that  said  premises  are  worth  83000 ;  that  the  jurisdiction 
of  the  court  of  the  said  justice  of  the  peace  is  limited  to  person- 
al actions  not  exceeding  $150;  and  that,  notwithstanding  the 
exception  by  her  filed,  which  exception  was  overruled,  final 
judgment  was  rendered  against  her  by  an  incompetent  court. 
An  incomplete  copy  of  the  record  of  the  proceedings  hstd  before 
the  magistrate  is  annexed  to  her  petition. 
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The  defendant  joined  issue  by  stating,  in  substance,  that  he  is 
the  owner  of  the  premises  alluded  to  in  the  plaintiff's  petition ; 
that  said  property  was  by  him  rented  to  said  plaintiff  at  the  rate 
of  915  per  month,  but  that  wishing  to  put  an  end  to  the  tenancy 
of  the  plaintiff,  he  gave  her  notice  to  quit  the  premises ;  that 
the  plaintiff  refused  to  comply  with  this  requisition ;  and  that 
he  was  compelled  to  institute  proceedings  for  the  purpose  of 
forcing  her  to  leave  them.  He  Airther  gives  a  statement  of  the 
proceedings  had  in  the  magistrate's  court,  and  prays  that  the  in- 
junction may  be  set  aside,  with  damages,  &c. 

On  the  same  day  the  defendant  filed  a  written  motion  to  dis- 
solve the  injunction,  on  the  ground  that,  from  a  full  and  fair  rec« 
ord  of  the  proceedings  had  before  the  justice  of  the  peace,  it  ap- 
pears that  the  plaintiff's  allegation  of  his  being  without  juris- 
diction, is  unfounded.  This  motion  prevailed  below,  and  is  now 
the  subject  of  the  present  controversy. 

On  the  trial  of  this  case  in  the  court  below,  the  defendant  of- 
fered in  evidence  the  record  annexed  to  his  answer,  showing  the 
proceedings  had  before  the  magistrate.  This  proof  was  object- 
ed to  by  the  plaintiff's  counsel,  on  the  ground  that  no  evidence 
out  of  the  petition  for  an  injunction  could  be  offered,  but  that 
such  matters  alone  could  be  examined  on  the  trial  of  the  mo- 
tion. The  record  was  admitted,  and  the  plaintiff  took  a  bill  of 
exceptions. 

We  think  that  the  judge  a  quo  did  not  err.  The  very  docu- 
ment objected  to  wa^  the  basis  of  the  motion  to  dissolve  the  in- 
junction, and  was  properly  received  in  support  of  it.  The  de- 
fendant did  not  pretend  that  the  injunction  should  be  dissolved 
on  the  face  of  the  petition ;  but,  on  the  contrary,  positively  al- 
leged that  the  record  by  him  produced  would  show  that  the 
plaintiff's  allegation  of  the  magistrate's  being  without  jurisdic- 
tion is  unfounded.  It  is  also  well  remarked  by  the  district 
judge,  that  the  petition  does  not  state  the  plaintiff  to  have  been 
in  possession  of  the  premises  as  owner,  and  that  the  transcript 
annexed  to  her  petition  is  not  certified  by  the  justice,  Raynal. 

On  the  merits  of  the  motion,  we  are  of  opinion  that  the  judg- 
ment complained  of  is  correct.  It  is  established  by  the  record 
of  the  proceedings  had  before  the  justice  of  the  peace,  that  the 
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plaintiff  was  the  tenant  of  the  defendant ;  that  she  had  paid  him 
rent  for  the  premises,  which  belonged  to  said  plaintiff;  and  that 
dae  notice  was  given  to  her  to  quit  the  property.  It  is  true  the 
notice  requires  the  plaintiff  to  deliver  possession  of  the  premises 
to  defendant,  as  being  his  property,  but  this  cannot  be  under- 
stood  as  being  the  exercise  of  a  possessary  action,  since  it  is  not 
based  upon  the  adverse  possession  of  said  defendant.  Code  of 
Practice^arts.  47, 48y40.  The  case  was  clearly  within  the  jurisdio* 
tion  of  the  magistrate,  and  the  proceedings  were  had  in  the  man* 
ner  pointed  out  by  the  laws  relative  to  landlords  and  tenants 
(Bull.  &  Curry's  Digest,  p.  589,  §  2.  Civil  Code,  arts.  2683» 
2684),  in  conformity  with  which,  the  plaintiff  was  ordered  to 
deliver  possession  of  the  premises  to  the  owner  thereof,  within 
three  days  from  the  date  of  the  service  of  the  notification  of  the 
judgment. 

With  regard  to  the  damages  claimed  by  the  appellee  for  the 
wrongful  suing  out  of  the  injunction,  we  cannot  allow  any  in 
this  case,  there  being  no  judgment  upon  which  they  could  be 
calculated ;  but  we  think  that  the  right  of  the  appellee  to  inati« 
tute  his  action  for  damages  upon  the  injunction  bond  should  be 
reserved,  since  the  effect  of  it  has  perhaps  deprived  him  of  the 
use  of  his  property  during  the  pendency  of  this  suit  17  La. 
188.     19  lb.  402.     1  Rob.  144.     2  lb.  165, 209. 

Judgment  afirmed* 


Vol.  X.  »t 
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Davib  Akin  v.  Samuel  W.  Oakey  and  others. 

The  14  section  of  the  act  of  Congress  of  19  August,  1841,  establishing  an  nnifbrm 
system  of  bankruptcy,  which  declares,  *Hhat  where  two  or  more  persons,  who  ar« 
partners  in  trade,  become  insolvent,  an  order  may  be  made,*'  declaring  them  bank- 
rupts, "  ip  the  manner  provided  in  this  act,  either  on  the  petition  of  such  partners 
or  any  one  of  them,  or  on  the  petition  of  any  creditor  of  the  partners ;  upon  which 
order  all  the  joint  stock  and  property  of  the  company,  and  all  the  separate  estate 
of  each  of  the  partners,  shall  be  taken,"  with  certain  exceptions,  ^'and   that  the 

-  creditors  of  the  company,  and  the  separate  creditors  of  each  partner  shall  be  allow- 
ed to  prove  their  respective  debts,"  &c^  applies  to  the  case  of  a  partner  in  an  existing 
partnership.  It  does  not  apply  where  the  partnership  had  been  diasol?ed  previous- 
ly to  the  application  to  be  declared  a  bankrupt,  made  by  one  of  its  members 
who  had  been  charged  with  the  liquidation  of  the  debts  of  the  firm.    In  such  a 

'    case  the  interest  of  the  applicant  alone  vests  in  his  assignees. 

0 

Appeal  from  the  City  Court  of  New  Orleans,  CoUenSf  J. 

Livingston^  for  the  appellant. 

Peyton  and  /•  W.  Smithy  for  the  defendants. 

BuLLA&D,  J.    Oakey  &  Co.,   having  obtained  a  judgment 
against  J.  S.  Turner,  one  of  members  of  the  late  firm  of  Tur- 
ner &  Woodruff,  caused  their  execution  to  be  levied  on  the  right, 
title  and  interest  of  Turner  in  certain  assets,  principally  eviden- 
ces of  debt  due  to  the  late  firm.     Akin  made  opposition  and 
enjoined  the  proceeding,  on  the  allegation  that  the  whole  of  the 
assets  had  become  vested  in  the  assignee  of  Woodruff,  one  of 
the  partners,  who  had  become  a  bankrupt,  both  individually 
and  as  a  member  of  the  firm,  and  that  he  (Akin)  had  purchased 
the*whole  of  the  assets,  and  all  the  right  and  title  of  the  firm  of 
Turner  &  Woodruff,  at  a  marshal's  sale,  under  the  decree  of  the 
bankrupt  court. 

The  City  Court  being  of  opinion  that  the  interest  of  Turner 
did  not  vest  in  the  assignee  of  Woodruff,  and  that  it  conse- 
quently did  not  pass  by  the  purchase  made  by  Aikin  at  the 
marshal's  sale,  dissolved  the  injunction,  and  Akin  appealed. 

It  appears  in  evidence,  that  the  firm  of  Turner  &  Woodruff 
had  been  dissolved,  and  that  Woodruff  was  charged  with  the 
settlement  of  the  concern,  and  had  possession  of  the  assets  for 
that  purpose  some  time  before  he  went  into  bankruptcy.  His 
authority  as  liquidator  was  not  that  of  a  partner:  he  had  no 
power  to  dispose  of  the  assets  except  in  discharge  of  the  liabili- 
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ties  of  the  firm,  nor  could  he  bind  the  partnership  by  any  new 
engagements. 

It  has  been  contended,  that  the  14th  section  of  the  late  bank- 
rupt law  provides  for  a  case  like  the  present ;  we  are,  however, 
of  opinion  that  it  relates  to  existing  partnerships :  its  language 
is;  ••  that  where  two  or  more  persons,  who  are  partners  in  trade, 
become  insolvent,  an  order  may  be  made  in  the  manner  pro- 
vided in  this  act,  either  on  the  petition  of  such  partners,  or  any 
cne  of  them^  or  on  the  petition  of  any  creditor  of  the  partners ; 
upon  which  order  all  the  joint  stock  and  property  of  the  com- 
pany, and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,"  &c.;  "  and  all  the  creditors  of  the  company, 
and  the  separate  creditors  of  each  partner,  shall  be  allowed  to 
prove  their  respective  debts,"  &c.  It  goes  on  to  point  out  the 
mode  of  distribution,  in  such  a  case,  between  the  creditors  of 
the  partnership  and  those  of  the  separate  partners;  and  finally 
declares  that,  *'  if  there  shall  be  any  balance  of  the  separate 
estate  of  each  partner,  after  the  payment  of  his  separate  debts, 
such  balance  sha]l  be  added  to  the  joint  stock  for  the  payment 
of  the  joint  creditors ;  and  if  there  shall  be  any  balance  of  the 
joint  stock  after  the  payment  of  the  joint  debts,  such  balance 
shall  be  divided  and  appropriated  to  and  among  the  separate 
estates  of  the  several  partners  according  to  their  respective 
rights  and  interests  therein,  and  as  it  would  have  been  if  the 
partnership  had  been  dissolved  without  any  bankruptcy  ;"  &c. 

This  section  evidently  contemplates,  we  think,  the  case  of  a 
partner  of  an  existing  partnership  going  into  bankruptcy,  and 
provides  for  the  administration,  by  his  assignee,  of  all  the  assets 
for  the  benefit  of  the  joint  and  separate  creditors. 

There  is  another  strong  reason  for  giving  this  construction  to 
the  act  of  Congress.  It  provides,  that  on  the  petition  of  one  of 
the  partners  alone,  not  only  all  the  partnership  effects,  but  all 
the  separate  property  of  one  of  the  partners  who  does  not  peti- 
tion, shall  be  taken  and  subjected  to  the  administration  of  the 
assignee. 

Such  was  in  substance  the  principle  recognized  by  this  court 
in  the  case  of  Claiborne  et  al.  v.  Their  Creditors^  13  La.  279. 
See,  also,  Tyler  v.  His  Creditors^  9  Robinson,  p.  372. 
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The  interest  which  vested  in  the  assignee  of  Woodruff  was 
precisely  such  as  he  had  when  he  went  into  bankruptcy;  and 
so  far  as  relates  to  Turner's  interest,  he  was  acting  as  a  man* 
datary  for  purposes  of  liquidation,  and  not  as  partner.  Akin 
acquired  under  the  sale  only  the  inter(est  vested  in  the  assignee* 

Judgment  affimmd. 


Samuel  Gustikb  v.  Thi  Ukiov  Bakk  op  LomsiAirA. 

An  seoonimodation  endorser  of  a  note  will  be  discharged  by  any  afietment  beUreea 
the  holden  and  one  of  the  drawers,  amonnting  to  a  novation  of  the  debt  (C.  C. 
8194),  or  by  which  a  prolongation  of  the  term  of  payment  is  accorded  to  the  latter, 
lb.  3032. 

A  resolutory  condition  is  implied  in  all  synallagmatic  contracts. 

Where  the  legal  effect  of  an  agreement  between  the  holder  and  one  of  the  drawers  ef 
a  note  was  to  release  an  accoipmodation  endorser,  the  rescission  of  the  agreement 
may  revive  the  original  obligation  of  the  drawer  who  was  a  party  to  it,  bat  cannot 
revive  that  of  the  endorser,  who  was  not  a  party  thereto.    C.  C.  3038, 3040, 9041, 

No  reservation  in  a  contract  by  which  the  holder  of  a  note  agrees  to  an  eztonsion  of 
time  in  favor  of  the  drawer,  can  prevent  the  discharge  of  an  acooramodatioa  en* 
dorser,  not  a  party  to  the  contract.  Per  Curiam :  The  reservation  is  inconsistent 
with  the  very  agreement  containing  it.  While  the  agreement  releases  the  princi- 
pal  debtor  from  a  compliance  with  his  original  obligation,  the  reservation  has  fbr 
its  object  to  insist  upon  its  performance  by  the  endorser. 

Aflorety  is  bonnd  for  tho  same  thing  as  his  principal,  and  cannot  bo  boond  oddsr 
more  onerous  conditions  (C.  C.  3006)  ;  and  no  reservation  which  a  creditor  emu 
make  in  a  contract  containing  a  novation  of  the  debt,  or  allowing  an  extension  of 
time  to  the  principal  debtor,  can  preserve  his  rights  against  a  surety  not  a  party  to 
the  contract 

A  judgment  obtained  against  a  sorety  does  not  change  the  character  of  hb  debt*  nor 
bis  relation  to  the  principal  debtor ;  and  a  prolongation  of  time  granted  to  the  lat* 
ler  will  release  the  former,  in  the  same  manner  as  if  no  judgment  had  been  ob- 
tained. The  judgment  creditor  can  do  no  act,  whereby  the  rights  or  recourse  of 
the  surety  against  the  debtor  may  be  destroyed  or  impaired.  If  he  make  a  nova* 
tion,  or  grant  time  to  the  principal  debtor,  the  surety  is  as  efibctually  disehargedt 
H  if  tho  judgment  had  been  satisfied.  C.  G.  3194,  3033. 

A  judgment  neither  creates,  adds  to,  nor  detracts  from  the  debt  of  the  party  against 
whom  it  is  rendered.  It  only  declares  its  existence,  fixes  its  amount,  and  secures 
to  the  creditor  the  means  of  enforcing  its  payment.  If  the  debt  create  a  privilege 
or  tacit  mortgage,  they  exist  independently  of  the  judgment 

Appsal  from  the  District  Coart  of  the  First  District,  Buchat^ 
«it,  J. 
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JR.  iV.  and  A.  N.  Ogden^  for  the  appellant.  As  to  plaintiff's 
right  of  action  to  relieve  his  property  from  the  mortgage  exist* 
ing  on  it,  see  Flower  v.  Hagan^  2  Za«  223.  The  surety  is  dis« 
charged  by  any  extension  of  time  granted  to  the  principal 
debtor,  without  his  assent,  nothwithstanding  any  reservation 
made  by  the  creditors.  7  Toullicr,  No.  314.  Calliham  v.  Ton- 
ncTf  3  Rob.  299.  Louisiana  Batik  v.  Dubreuil^  5  Mart.  416.  Abat 
V.  Holmes,  3  La.  352.  LdbdeU  v.  Nephlerp  4  L£u  295.  9  Whea- 
ton,  680.  Civil  Code,  arts.  3030,  3032.  BarA  of  the  United 
States  v.  Hatch,  6  Peters,  250.  12  Wheaton,  554.  King  v.  Bald- 
totn,  2  Johnson's  Ch.  Rep.  554.  16  La.  218.  Bay  ley  on  Bills, 
284.  An  accommodation  endorser  is  a  mere  surety.  Nolte  v. 
His  Creditors,  7  Mart.  N.  S.,  12.  Dorsey  v.  His  Creditors,  7 
lb.  N.  S.  499.  Louisiana  State  Bank  v.  SSnecal,  10  La.  31.  Here* 
ford  v.  Chase,  1  Rob.  212.  A  novation  of  the  debt  discharges 
the  surety  on  the  original  obligation.  7  Toullier,  328.  Chitty 
on  Bills,  292.  1  Mason's  C.  C.  Rep.  323.  Morgan  et  al.  v.  Their 
Creditors,  1  La.  527.  Numerous  English  andAmerican  author- 
ities, establish  the  discharge  of  an  endorser  under  the  circum- 
stances  of  this  case.  See  English  v.  Darley,2  Bos.  &  Pul.  61. 
Wood  V.  Jefferson  Bank,  9  Co  wen,  195.  Theobald  on  Principal 
and  Surety,  129,  130,  144,  145.  3  Bos.  &  Pul.  363.  WhithaU 
V.  Masterman,  2  Camp.  N.  P.  C.  178.     18  Vesey,  20. 

JET.  IL  Denis,  for  the  defendants. 

MoBPHT,  J.  This  action  was  instituted  to  obtain  the  erazure 
of  a  mortgage  resulting  from  a  judgment  rendered  in  favor  of 
the  Union  Bank  of  Louisiana  against  the  petitioner,  as  endorser 
of  a  note  for  920,699  22,  dated  the  12th  day  of  April,  1839,  and 
payable  to  his  order,  twelve  months  after  date,  by  Bullitt,  Ship 
&  Co.  in  liquidation,  John  Routh,  Austin  Williams,  Joseph  C. 
Ferriday,  and  Robert  Ferriday,  as  joint  and  several  drawers 
thereof.  The  petition  alleges  that,  subsequently  to  the  rendition 
of  this  judgment,  to  wit,  on  the  12th  of  May,  1841,  the  Union 
Bank  entered  into  an  arrangement  with  John  Routh,  one  of  the 
drawers  in  solido,  whereby  he  acknowledged  himself  indebted 
to  them,  in  the  sum  of  999,202  41,  which  indebtedness,  it  was 
stated  in  the  notarial  act  passed  between  the  parties,  arose  out 
of  six  several  promissory  notes,  among  which  was  the  note  on 
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which  a  judgment  had  been  obtained  against  the  petitioner  ; 
that  Routh  executed  his  bond,  or  obligation  in  favor  of  the 
bank  for  the  aggregate  amount  of  all  these  notes,  and  secured 
its  payment  by  a  mortgage  on  certain  property  and  slaves,  de- 
scribed in  the  act ;  and  that  it  was  stipulated  that  Routh  should 
have  the  right  to  pay,  and  curtail  his  bond  by  yearly  payments, 
each  payment  to  be  of  one-eighth  part  of  the  whole  amount  of 
it,  and  interest  on  the  remaining  balance  at  the  rate  of  seven 
per  cent  per  annum,  during  the  space  of  eight  years  from  the 
date  of  the  act  of  mortgage.  The  petitioner  further  avers  that 
the  bank,  having  incorporated  the  notes  on  which  the  plaintiff 
was  endorser  with  other  debts  due  to  them,  with  which  he  had 
no  connection,  and  having  granted  an  extension  of  time  by  giv- 
ing Routh  eight  years  to  pay  the  whole  amount,  have  lost  all  re- 
course upon  him  (plaintiff),  who  was  only  a  surety  on  the  note 
he  endorsed,  because  such  extension  of  time  was  granted  with- 
out his  consent,  and  he  has  a  right  to  demand  a  release  of  the 
judicial  mortgage  recorded  against  him.  The  defendants  aver 
that  the  plaintiff  cannot  maintain  the  present  action  unless  he 
first  satisfies  the  judgment  in  their  favor ;  that  they  have  done 
no  act  which  authorizes  a  release  of  said  judgment ;  and  that 
as  soon  as  the  plaintiff  shall  have  paid  the  amount  of  it,  the 
note  endorsed  by  him  will  be  delivered  to  him,  and  he  will  be 
subrogated,  to  the  rights  of  the  bank  against  the  drawers 
thereof.  Assuming  the  character  of  plaintiffs,  in  Ireconvention, 
the  defendants  pray  for  a  judgment  against  Samuel  Gustine,  as 
the  endorser  of  another  protested  note  for  (24,430  67,  drawn  to 
his  order  by  Bullitt,  Ship  &  Co.,  in  liquidation,  John  Routh,  Aus- 
tin Williams,  Joseph  C.  Ferriday,  and  Robert  Perriday,  dated 
the  12th  of  April,  1830,  and  payable  thirty-six  months  after 
date.  To  this  reconventional  demand,  the  plaintiff  answered, 
by  averring  that  the  note  upon  which  it  was  based,  is  one  of  the 
notes  endorsed  by  him,  which  are  described  in  the  act  of  mort- 
gage executed  by  Routh  in  favor  of  the  bank,  and  for  the  pay- 
ment of  which  they  granted  him  an  extension  of  time  of  eight 
years,  thereby  discharging  the  plaintiff's  liability  as  an  endorser 
thereon*  There  was  a  judgment  of  non-suit  below  in  the  prin- 
cipal suit,  and  upon  the  reconventional  demand,  the  judge  be- 
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ing  of  opinion  that  a  clause  in  the  mortgage,  whereby  Routh 
bound  himself  to  procure,  within  the  shortest  possible  delay,  the 
renunciation  of  his  wife  of  all  her  rights  upon  the  property 
mortgaged,  formed  a  suspensive  condition  of  the  agreement  to 
give  time,  and  that,  imtil  its  performance,  the  rights  of  the  par- 
ties to  the  contract,  remained  in  abeyance.  The  plaintiff  ap- 
pealed. 

From  the  act  of  mortgage  executed  on  the  12th  of  May, 
1641,  it  appears  that  the  two  notes  above  described,  and  a  third 
one  for  822,413  15,  drawn  by  the  same  parties,  and  endorsed  by 
the  plaintiff,  formed,  with  other  notes,  and  a  draft  due  to  the 
bank  by  Routh,  the  sum  of  1^93,508  51,  to  which  was  added,  the 
further  sum  95,69^  90,  for  costs  of  protest  and  interest  at  the 
rate  of  seven  per  cent  per  annum,  calculated  on  the  notes  due, 
up  to  the  lOth  of  February,  1842.  To  secure  the  aggregate 
amount  of  principal  and  interest,  Routh  executed  to  the  bank 
his  bond,  with  a  mortgage  6n  a  plantation  in  the  parish  of  Con- 
cordia, and  on  seventy-five  slaves,  and  was  allowed  a  credit  of 
eight  years  to  pay  the  same,  with  the  privilege  of  deferring  the 
payment  of  the  first  instalment  until  the  10th  day  of  February, 
1843,  by  paying  interest  on  the  whole  amount  of  the  obligation 
at  the  rate  of  seven  per  cent  per  annum,  for  one  year.  The  con- 
tract thus  entered  into  between  the  bank  and  Routh,  might  well 
be  considered  as  a  novation  of  the  former  debt ;  but  whether  it 
be  so  considered,  or  whether  it  be  viewed  only  as  a  prolonga- 
tion of  the  term  for  payment,  its  legal  effect  on  the  obligation  of 
the  plaintiff,  as  an  accommodation  endorser,  was  the  same.  It 
completely  discharged  him.  Civil  Code,  arts.  2194,  3032.  He 
cannot  consider  the  clause  in  relation  to  the  renunciation  of 
Routh's  wife,  as  forming  a  suspensive  condition  of  the  agree- 
ment to  give  time.  It  does  not  appear  either  from  the  words 
of  the  instrument,  nor  from  the  acts  of  the  parties,  that  they  in- 
tended to  make  the  existence  of  the  agreement  depend  upon 
the  fulfilment  of  the  obligation  to  procure  the  renunciation. 
The  act  was  perfected,  and  a  few  days  after  recorded  in  the  par 
rish  of  Concordia,  where  the  mortgaged  property  was  situated. 
It  took  effect  immediately  in  favor  of  the  bank,  and  protected 
them  from  the  operation  of  other  mortgages  and  liens  subse- 
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quently  recorded  against  their  debtor.  Routh's  failure  to  com* 
ply  with  his  undertaking  in  this  respect,  may  entitle  the  bank 
to  demand  the  rescission  of  the  contract,  after  putting  him  in 
default ;  but  it  will  be  the  rescission  of  an  existing  agreement 
by  virtue  of  the  resolutory  condition  which  is  implied  in  all  syn- 
allagmatic contracts.  If  the  legal  effect  of  the  new  agree* 
ment  was  to  release  the  surety,  its  rescission  may  well  revive 
the  original  obligation  of  Routh,  but  could  not  restore  that  of  the 
surety,  who  was  no  party  to  such  agreement.  Civil  Code,  arts. 
2038,  2040, 2041.     7  Toullier,  Nos.  306,  315. 

The  coansel  for  the  defence  has  made  two  points  in  this 
court: 

1st  That  the  bank,  in  their  contract  with  Routh,  reserved 
their  rights  against  the  plaintiff,  and  that,  therefore,  the  latter 
was  not  discharged  by  the  extension  of  time  they  granted  to 
their  debtor. 

2d.  That  after  judgment  against  a  surety,  he  becomes  an  abso* 
lute  debtor,  and  can  no  longer  be  viewed  in  the  light  of  a  surety, 
and  claim  be  benefit  of  the  rules  which  govern  the  contract  of 
suretiship. 

I.  The  clause  relied  on  by  the  bank,  as  containing  a  reser- 
vation of  their  rights  against  the  plaintiff,  is  in  the  following 
words,  to  wit : 

**  Whereas  the  said  John  Routh  has  offered  to  grant  the  fore- 
going mortgage  and  security,  for  his  individual  liability  result- 
ing from  the  said  notes  and  drafts,  without  prejudice  to  the 
rights  which  the  bank  may  choose  to  exereise  against  the  other 
parties  thereto,  for  the  purpose  of  obtaining  a  more  prompt  set- 
tlement of  the  said  notes  and  draft ;  and  whereas  the  said  Union 
Bank  of  Louisiana,  and  the  said  John  Routh  have  agreed,  in  the 
event  of  the  said  notes  and  draft  failing  to  be  paid  in  part,  or  in 
Mo,  by  the  other  parties,  then  and  in  that  case  the  said  notes 
and  draft  shall  belong  to  the  said  Routh,  after  he  shall  have  paid 
the  whole  amount  of  the  said  obligation.  Now,  therefore,  it  is 
hereby  expressly  agreed  and  stipulated,  that  the  notes  and  draft, 
or  whichever  of  them  shall  not  have  been  paid  by  the  other  par- 
ties thereto,  shall  remain  in  the  possession  of  the  bank  during 
the  continuance  of  this  mortgage,  and  that  the  same  shall  belong 
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and  be  delivered  over  to  the  said  John  Routh,  so  soon  as  his  said 
obligation  shall  have  been  paid,  to  be  used  by  him  as  he  shall 
think  fit ;  and  all  such  sums  as  may  be  received  by  the  bank  on 
account  of  the  said  notes  and  draft,  shall  be  applied  to  the  cre- 
dit of  the  said  John  Routh's  obligation."  This  stipulation,  when 
coupled  with  a  previous  part  of  the  act,  wherein  Routh  reserves 
his  right  to  recover  of  the  other  parties  to  the  notes  and  draft, 
after  he  shall  have  paid  the  bank,  would  seem  to  relate  only  to 
those  parties  against  whom  he  would  have  a  recourse  to  exer- 
cise after  taking  up  his  bond.  The  object  apparently  was,  that 
the  notes  and  draft  not  paid  by  such  other  parties,  should  be  kept 
by  the  bank,  and  delivered  to  Routh  as  soon  as  his  obligation 
was  paid,  to  enable  him  to  exercise  such  recourse.  The  plain* 
tiflT,  who  was  only  a  surety,  was  not  one  of  those  parties ;  but 
adnutting  that  this  clause  can  be  construed  into  a  reservation  of 
the  rights  of  the  bank  against  him,  such  a  reservation  in  a  con- 
tract to  which  he  was  not  a  party,  cannot  destroy  the  legal  and 
immediate  effect  of  the  contract  itself.  Such  a  reservation  is 
contrary  to,  and  incompatible  with  the  obligation  of  a  surety» 
who  is  bound  for  the  same  thing  as  the  principal  debtor,  and 
cannot  be  bound  under  more  onerous  conditions.  Civil  Code,  art. 
3006.  If  a  new  contract  intervene  between  the  latter  and  the 
creditor,  whereby  an  obligation  different  from  that  to  which  the 
surety  acceded,  is  substituted  to  it,  the  liability  of  the  surety  is 
at  an  end,  and  no  reservation  can  operate  so  as  to  revive  it.  A 
reservation  of  this  kind  is,  moreover,  inconsistent  with  the  very 
agreement  which  contains  it.  While  the  agreement  dispenses 
the  principal  debtor  from  the  performance  of  his  former  obliga- 
tion, the  reservation  has  for  its  object  to  insist  upon  its  per- 
formance by  the  surety.  The  latter,  upon  paying  the  debt, 
would  naturally  call  upon  the  principal  debtor  for  immediate  re- 
imbursement. If  the  debtor,  by  reason  of  the  reservation  is 
bound  to  pay,  he  loses  the  benefit  of  the  agreement  which  be- 
comes a  nullity.  If,  by  reason  of  the  agreement  giving  time,  he 
is  not  bound  to  pay,  the  reservation  amounts  to  nothing,  and  the 
surety  is  discharged,  as  he  cannot  be  subrogated  to  the  rights  of 
the  bank  under  the  obligation  to  which  he  acceded.  Thus  it  is 
seen  that  either  the  agreement  itself,  or  the  reservation  must 
Vol.  X.  53 
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eventually  be  treated  as  a  nullity ;  and  of  the  two,  says  a  dis- 
tinguished writer  on  this  subject,  it  is  more  reasonable  to  regard 
the  reservation  as  a  nullity,  because  it  was  not  assented  to  by 
the  surety.  Theobald,  on  Principal  and  Agent,  p,  144,  and  the 
authorities  there  quoted. 

In  speaking  of  the  extinction,  by  novation,  of  a  surety's  obli- 
gation, which  under  our  law  is  as  effectually  destroyed  by  an 
extension  of  time  granted  to  the  principal  debtor,  TouUier 
says :  *'  Quelque  stipulation,  quelque  reserve,  que  le  cr^ncier 
puisse  insurer  dans  le  contrat  de  novation,  en  I'absence  du  fid^- 
jusseur,  il  se  fait  a  Tegard  de  ce  dernier,  une  extinction  totale, 
et  non  pas  une  suspension  de  son  obligation.  Vol.  7,  No.  314% 
'^Gar,"  says  the  same  author  in  another  place,  '^ne  protestation 
ne  peut  emp^cher  Teffet  n^cessaire  et  essentiel  d'un  acte.  G'est 
un  principe  constant,  que  toute  protestation  et  reserve  con- 
traire  a  la  substance  m6me  de  Facte  ou  elle  est  contenue  n'est 
d'aucune  consideration  lorsque  celui  qui  I'a  faite  pouvait  agir  au- 
trement.  No.  308.  We  conclude  then,  that  no  reservation  which 
a  creditor  can  make,  in  a  contract  containing  a  novation  of  the 
debt,  or  allowing  a  prolongation  of  time  to  the  principal  debtor, 
can  preserve  his  rights  against  the  surety  who  was  not  a  party 
to  such  contract; 

II.  In  relation  to  the  effect  of  the  judgment  rendered  against 
the  plaintiff,  this  court  held,  in  CaUiham  v.  Tanner^  that  a  judg- 
ment obtained  against  a  surety  did  not  change  the  character  of 
his  debt,  nor  the  relation  in  which  he  stood  to  the  principal  debtor ; 
and  that  a  prolongation  of  time  granted  to  the  latter  released 
the  obligation  of  the  former,  in  the  same  manner  as  if  there. was 
no  judgment  against  him.  3  Rob.,  p.  299.  Upon  further  re- 
flection, we  have  no  reason  to  be  dissatisfied  with  the  opinion 
then  expressed.  A  judgment  does  not  create,  add  to,  nor  detract, 
from  the  indebtedness  of  a  party;  it  only  declares  it  to  exist 
fixes  its  amount,  and  secures  to  the  suitor  the  means  of  enforc- 
ing payment.  If  under  the  law,  the  debt  creates  a  privilege  or 
tacit  mortgage,  such  privilege  or  tacit  mortgage  exists  independ- 
ent of  the  judgment  rendered  upon  it.  When  a  creditor  obtains  a 
judgment  against  the  principal  debtor  and  the  surety,  both  are,  to 
be  sure,  equally  and  absoluely  bound  for  the  debt;  but  why  is  i  ^ 
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that  a  payment  of  the  judgment  by  the  prinoipal  debtor  releases 
the  surety,  or  that  a  payment  of  it  by  the  surety  subrogates  him  to 
all  the  rights  of  the  judgment  creditor  against  the  principal  debi- 
tor? It  can  only  be  because  the  relation  of  principal  and  surety 
continues  to  subsist  between  them  even  after  judgment.  If  so, 
the  judgment  creditor  can  do  no  act,  whereby  the  rights  or  re- 
course of  the  surety  against  the  debtor  may  be  destroyed  or  im- 
paired. If  he  make  a  novation,  or  grant  time  to  the  principal 
debtor,  the  surety  is  as  effectually  discharged  as  if  the  judg- 
ment had  been  satisfied.    Civil  Code,  arts.  2194, 3033. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  judgment  obtained  by 
the  Union  Bank  of  Louisiana  against  Samuel  Gustine,  rendered 
on  the  22d  of  December,  1840,  be  and  remain  without  effect; 
and  that  the  judicial  mortgage,  resulting  from  its  registry  in  the 
office  of  the  parish  judge  of  Concordia,  be  cancelled  and  erased ; 
and  it  is  further  ordered,  that  the  reconventional  demand  set  up 
by  the  defendants  be  dismissed.  The  appellees  to  pay  the  costs 
in  both  courts. 


Pleasamt  H.  Harbour  v.  Robert  6.  Brickel  and  others.  Owners 

of  the  steamer  Chieftain. 

The  jurisdiction  of  the  Supreme  Court  attaches  as  soon  as  the  appeal  hond  is  filed, 
and  the  citation  of  appeal  has  been  issued ;  and  the  court  of  the  first  instance 
can  take  no  further  steps  in  the  case,  except  such  as  may  be  necessary  to  trans- 
mit  the  record  to  the  Supreme  Court    C.  P.  883. 

The  time  allowed  for  the  return  day  of  an  appeal  cannot  be  extended  by  the  court 
from  which  the  appeal  was  taken,  but  only  by  the  Supreme  Court;  and  on  the 
fidlure  of  the  appellant  to  file  the  transcript,  or  to  apply  to  the  Supreme  Court, 
withm  three  judicial  days  after  the  return  day,  for  an  extension  of  the  time,  the 
appellee  will  be  entitled  to  an  execution,  under  art  589  of  the  Code  of  Practice. 

This  was  an  application  for  a  mandamus  to  Buchanan^  judge 
of  the  District  Crourt  of  the  First  District. 

Perius  for  the  application. 

Van  Malre,  contri,  cited  act  20th  March,  1889,  §  19  (B.  &  C.'s 
Dig.  181).  Desorme^s  Heirs  v.  Desorme^s  Curator^  15  La.  15.  17 
La.  111.  Winchester  v.  Ortfs  Syndics,  15  La.  104. 
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M ORPHY,  J.  The  plaintifTs  counsel  moved  for  a  mandamus 
to  the  judge  of  the  First  Judicial  District,  commanding  him  to 
permit  an  execution  to  be  issued  in  this  case.  He  represents 
that  the  defendants,  against  whom  a  judgment  was  rendered 
below,  obtained  an  order  of  appeal  which  was  made  returnable 
in  this  court  on  the  fifth  Monday  of  March,  1845 ;  that,  on  the 
9th  of  April,  after  the  lapse  of  more  than  three  judicial  days 
from  the  return  day,  he  obtained  from  the  clerk  of  this  court  a 
certificate  that  the  transcript  had  not  been  filed ;  that  he  pre- 
sented this  certificate  to  the  district  judge,  who  refused  to 
permit  an  execution  to  be  issued,  on  the  ground  that*  on  the 
3d  of  March  last,  he  had  made  an  order  to  extend  the  delay  for 
filing  the  appeal  in  the  Supreme  Court  to  the  fourth  Monday  of 
April.  On  the  day  that  this  application  was  made,  the  counsel 
for  the  defendants  moved  for  leave  to  file  the  record  of  their 
appeal.  As  a  reason  why  it  had  not  been  brought  up  within 
the  legal  delay  after  the  return  day,  he  suggested  that,  on  re« 
ceiving  from  the  clerk  below  the  petition  and  citation  of  appeal, 
C.  M.  Randall,  Esq.,  who  was  acting  on  his  behalf  (he  being  at 
the  time,  and  long  after,  confined  to  his  bed  by  inflammatory 
rheumatism),  conceiving  that  the  judge  had  not  allowed  suffi- 
cient time  between  the  order  of  appeal  and  the  return  day  to 
transmit  the  petition  and  citation  of  appeal  to  the  parish  of 
Pointe  Coup6e,  and  to  have  them  served  on  the  appellee  in  time 
to  give  him  the  delay  allowed  by  law  for  answering  thereto, 
applied  to  the  appellee's  counsel  for  him  to  accept  service  of 
the  petition  and  citation  of  appeal ;  that,  upon  his  refusal  so  to 
do,  believing  that  the  judge  below  had  power  to  correct  the 
error,  and  to  extend  the  return  day,  so  as  to  allow  the  appellee 
the  legal  delay  for  answering,  he  applied  to  said  judge,  who, 
upon  a  suggestion  of  the  above  facts,  ordered  the  return  day  to 
be  extended  to  the  fourth  Monday  of  April,  1845 ;  and  that,  con- 
fidently relj  ing  on  the  validity  of  the  order  thus  extending  the 
return  day  of  this  appeal,  he  neglected  to  file  the  transcript, 
supposing  that  if  it  was  filed  on  the  return  day  mentioned  in 
said  order,  it  would  be  in  time.  From  this  showing  of  the 
appellants'  counsel,  nothing  appears  to  have  occurred  to  pre- 
vent the  filing  of  the  record  in  this  court  within  the  time 
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required  by  law,  except  his  belief  that  the  judge  below  had  the 
power  to  extend  the  return  day.  This  belief  we  cannot  admit 
as  a  sufficient  excuse,  after  the  repeated  adjudications  of  this 
court  on  the  subject.  It  has  long  since  been  settled,  that  the 
jurisdiction  of  the  appellate  court  attaches  as  soon  as  the 
appeal  bond  is  filed  and  the  citation  o^  appeal  has  issued,  and 
that  the  court  of  the  first  instance  has  no  longer  any  authority 
to  take  any  steps  in  the  case,  except  such  as  are  necessary  to 
transmit  the  record  to  this  court ;  the  second  order,  then,  ex- 
tending the  return  day  from  the  fifth  Monday  of  March  to  the 
fourth  Monday  in  April,  we  are  bound  to  regard  as  a  nullity. 
6Mart.  N.S.  464.  8  1b.  N.S.  440.  4  La.  205.  7  lb.  448.  10  lb. 
482.   11  lb.  190.   Code  of  Practice,  art.  883. 

The  case  of  Dewrme^s  Heirs  v.  Desorm^s  Syndic^  to  which  we 
have  been  referred  by  the  appellants'  counsel,  is  a  very  difier- 
ent  mie  from  the  present :  in  that  case,  although  the  transcript 
was  not  filed  on  the  return  day,  it  was  brought  up  before  any 
certificate  was  given  by  the  clerk  of  its  not  having  been  filed. 
The  judge's  order  making  the  appeal  returnable  on  a  day  on 
which  this  court  was  not  to  sit,  was  considered  as  a  nullity,  and 
could  produce  no  effect.  As  was  said  in  Rains  v.  Kemp^  4  La. 
818,  it  was  tantamount  to  allowing  an  appeal  returnable  on 
any  day,  or  not  returnable  at  all ;  and  the  judge,  upon  per- 
ceiving his  error,  immediately  corrected  it.  In  the  present 
case,  the  first  order  of  the  court  was  legal,  and  had  the  effect  of 
divesting  it  of  its  jurisdiction.  If  the  time  allowed  was  sup- 
posed to  be  insufficient,  it  could  have  been  extended  by  an 
application  to  this  court.  The  order  of  appeal  was  given  on 
the  27th  of  February,  1845 :  with  a  moderate  degree  of  dili- 
gence, the  petition  and  citation  of  appeal  might  have  been 
forwarded  to  Pointe  Couple  early  enough  in  March  to  have 
allowed  the  appellee  the  legal  delay  for  answering ;  but,  even 
admitting  that  the  time  was  too  short,  this  circumstance  should 
not  have  prevented  the  record  from  being  filed  within  the  three 
days  after  the  return  day  mentioned  in  the  citation  of  appeal. 
This  court  would  have  allowed  the  appellee  sufficient  time  to 
answer.  The  transcript  not  having  been  brought  up  on  the 
return  day,  and  no  application  for  further  time  having  been 
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made  within  the  three  judicial  days  following,  nothing,  under 
the  circumstances  of  this  case,  authorizes  us  to  withhold  from 
the  appellee  the  right  which  he  has,  under  article  589,  to  pro- 
ceed with  the  execution  of  his  judgment  in  the  court  below. 

It  is,  therefore,  ordered  and  decreed,  that  the  judge  of  the 
District  Court  do  allow  the  plaintiff  to  take  out  an  execution 
under  his  judgment,  or  do  show  cause  to  the  contrary  on  or 
before  the  28th  of  this  month,  if  he  sees  fit  so  to  do. 


Alexander  GranI*,  Syndic  of  the  creditors  of  Cornelius  Hurst, 

an  Insolvent,  v.  John  S.  Hurst. 

Questions  of  fraud  and  simulation  are  peculiarly  within  the  province  of  a  jury. 

Appeal  from  the  District  Court  of  the  First  District  Bu- 
chanan^  J. 

F.  B.  Conrad  and  Boselius^  for  the  plaintiff. 

GrymeSf  for  the  appellant. 

MoRPHY,  J.  This  action  was  instituted  by  the  syndic  of  the 
creditors  of  Cornelius  Hurst,  to  annul  certain  sales  of  real  pro- 
perty and  slaves,  made  by  the  insolvent  to  his  brother  John  S. 
Hurst,  the  present  defendant.  The  plaintiff  represents  thati  on 
or  about  the  22d  of  May,  1830,  Cornelius  Hurst  with  the  view  of 
availing  himself  of  the  benefit  of  the  insolvent  laws,  fraudu- 
lently combined  with  John  S.  Hurst  to  cover  and  keep  from  his 
creditors  the  most  valuable  part  of  his  property  ;  that  to  carry 
their  design  into  execution,  the  said  Cornelius  Hurst  made  a 
fraudulent,  simulated  and  sham  deed  of  sale  to  his  said  brother, 
of  fourteen  squares  and  twenty  lots  of  ground  in  the  town  of 
Hurstville^  parish  of  Jefferson,  and  of  a  number  of  slaves;  that 
the  property  thus  fraudulently  covered,  constitutes  nearly  all 
the  property  of  said  Hurst  of  any  real  value  ;  that  no  price  or 
consideration  was  overpaid,  or  seriously  agreed  to  be  paid  by  the 
said  John  S.  Hurst,  who  is  poor,  and  never  possessed  any  means 
to  enable  him  to  pay  for  said  property,  and  who  has  no  business 
or  profession  whereby  he  can  expect  to  acquire  adequate  means 
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to  pay  for  the  same,  the  said  John  S.  Hurst  being  in  the  em- 
ployment of  the  insolvent ;  that  the  property  thus  pretended  to 
have  been  transferred,  has  never  been  delivered,  but  has  al- 
ways remained  in  the  uninterrupted  possession  of  the  insolvent, 
who  has  never  ceased  to  exercise  over  it  acts  of  ownership,  and 
who  is  in  fact  the  true  owner  of  the  same. 

The  petitioner  further  avers,  that  Hurst  is,  moreover,  the  real 
owner  and  proprietor  of  a  large  brick  yard,  with  all  the  appa- 
ratus and  implements  thereunto  belonging,  in  the  fauxbourg 
Bouligny,  which  he  has  not  surrendered  to  his  creditors  ;  that 
in  order  to  defraud  them  of  this  valuable  property,  the  said 
Hurst  suffered  the  same  to  be  sold  by  the  sheriff  for  a  small 
debt,  at  which  sale  he  became  the  purchaser  of  it,  but  caused  the 
title  to  be  made  to  his  brother  John  S.  Hurst,  who  covers  this 
property  so  as  to  enable  the  insolvent  to  keep  it  out  of  the  reach 
of  th«  creditors ;  that  Cornelius  Hurst  paid  out  of  his  own  funds 
whatever  was  paid  for  said  property,  and  has  continued  in  pos« 
session  thereof,  and  exercised  acts  of  ownership  over  it,  in  the 
same  manner  as  he  did  before  the  sale,  &c.  The  defendant  de- 
nies the  fraud  and  collusion  charged  in  the  petition,  and  alleges 
that  he  has  a  good  and  lawful  title  to  the  lands  and  slaves  there- 
in mentioned  and  described.  The  case  was  laid  before  a  jury, 
who  gave  their  verdict  in  favor  of  the  plaintiff.  Prom  the  judg- 
ment entered  upon  this  verdict,  the  defendant  appealed,  after 
an  ineffectual  attempt  to  obtain  a  new  trial. 

This  case  has  been  submitted  to  our  consideration  without 
argument.  No  points  have  been  filed  in  this  court,  nor  is  there 
in  the  record  any  bill  of  exceptions,  calling  for  the  expression 
of  our  opinion  on  any  question  of  law.  The  simulation  and 
fraud  alleged  against  the  sales  made  to  the  defendant,  are  mat- 
ters of  fact  which  were  peculiarly  within  the  province  of  the 
jury.  We  have  risen  from  a  close  examination  of  the  evidence 
with  the  impression  that  it  sustains  the  verdict  of  the  jury,  and 
does  not  make  it  our  duty  to  disturb  it," 

Judgment  affirmed. 
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Joshua  Staples  t7.  Ursin  BonuGinr. 

One  who  claLmBto  be  the  owner  of  property  seized  and  in  the  hands  of  an  officer  of 
the  court,  must  apply,  by  opposition  as  a  third  person,  to  the  court  from  which  the 
order  of  seizure  was  issued,  directing  his  proceedings  against  the  party  at  whose 
suit  the  seizure  was  made,  and  not  against  the  sheriff,  who  is  a  mere  stakeJiolder. 
C.  P.  397,  398. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mauriatif  J. 

Peyton  and  /.  W.  Smithy  for  the  appellant. 

Roselius^  for  the  defendant. 

Martin,  J.  The  defendant,  sued  for  the  delivery,  or  the  value 
of  two  slaves  in  his  possession,  urged  as  an  exception  to  the 
plaintiff's  action,  that  the  slaves  were  committed  to  his  custody 
as  sheriff  of  the  Criminal  Court  of  the  First  District,  and  were 
seized  by  him  in  his  said  capacity  on  a  writ  of  jfi.  /a.,  issued  by 
that  court  in  the  suit  of  The  State  v  William  H,  Williams. 

The  exception  was  sustained,  the  court  being  of  opinion  that, 
from  the  petition  and  the  document  annexed  thereto,  it  is  shown 
that  the  slaves  are  in  the  custody  of  the  defendant  in  his  offi- 
cial capacity,  and  were  so  at  the  time  the  plcdntiff  purchased 
them ;  that  they  are  also  in  his  custody  under  a  writ  of  jfi.  fa.  at 
the  suit  of  the  State ;  and  that  the  plaintiff  ought  to  have  pro- 
ceeded by  an  opposition  to  the  sale  under  the  Ji.  fa.^  before  a 
competent  tribunal,  contradictorily  v^th  the  plaintiff  in  the^. 
fa.f  instead  of  proceeding  against  the  sheriff,  who  is  without  ca- 
pacity to  discuss  the  opposition,  or  defend  the  rights  of  the  seiz- 
ing creditor.    The  plaintiff  appealed. 

By  the  act  of  1805  (B.  and  C.'s  Digest,  p.  269,  sec.  39),  the 
lands,  tenements,  goods  and  chattels  of  persons  convicted  of  any 
crime,  are,  from  the  time  of  their  commitment,  bound  for  the  ex- 
penses incurred  in  their  prosecution  and  conviction.  The  rec- 
ord shows  that  the  slaves  were  committed  as  part  of  a  gang  in- 
troduced into  this  State  contrary  to  law  by  William  H.  Wil- 
liams, who  was  prosecuted  and  convicted,  and  are  in  the  de- 
fendant's possession  under  a  seizure  on  a  fi.  fa.  issued  on  the 
judgment  pronounced  on  the  indictment  of  Williams. 

The  plaintiff  claimed  them  under  a  sale  from  the  latter,  of 
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the  21st  of  May,  1841,  at  which  time  they  were  abready  in  the 
custody  of  the  defendant,  a  circumstance  which  is  stated  in  the 
bill  of  sale.  The  record  of  the  prosecution  of  Williams  shows 
that  the  true  bill  was  found  on  the  17th  of  February,  1841,  the 
verdict  on  the  1st  of  May,  1841,  and  the  judgment  rendered  on 
the  24th  of  July,  1841.  The  sale  made  between  the  conviction 
and  the  judgment,  evidently  shows  an  intention  of  evading  the 
law.  It  appears  to  us  that  the  court  did  not  err,  but  correctly 
concluded  that,  according  to  articles  397  and  398  of  the  Code  of 
Practice,  a  party  who  claims  the  ownership  of  property  seized, 
is  bound  to  apply,  by  third  opposition,  to  the  court  from  which 
the  order  of  seizure  was  issued,  and  to  direct  his  claim  against 
the  party  at  whose  suit  the  seizure  was  made,  and  not  against 
the  sheriff,  who  is  a  mere  stake-holder. 

The  first  judge  properly  withheld  from  the  plaintiff  his  assist- 
ance in  a  suit  against  the  sheriff,  when  the  Code  of  Practice 
pointed  out  the  mode  by  which  he  might  obtain  justice. 

Judgment  affirmed. 


Whjjam  Laubanb  v.  Lubih  6a&kies« 

No  judi^ment  oan  be  rendered  in  an  action  against  a  vendor  alone,  on  a  prater 
**  that  the  plaintiff  be  put  in  posMMion  by  an  undispated  title,**  wlieie  third  per* 
eons,  holding  advenely,  are  not  before  the  court. 

It  is  only  where  an  entire  fkilare  or  want  of  title  on  the  part  of  the  vendor  is  shown 
that  a  porchaser  is  entitled  to  recover  the  price  paid,  without  eviction,  and  with- 
ODt  any  previous  prooeedings,  jointly  with  the  vendor,  to  obtain  possession. 

The  vendee  of  a  tract  of  land  cannot  maintain  an  action  against  his  vendor  ^r 
delivery  of  the  property,  where  there  was  no  agreement  as  to  a  delivery  at  a  par* 
ticnlar  time,  and  the  petition  does  not  aver  that  the  latter  was  pat  in  mora,  C.  C 
9461.  The  law  considers  the  delivery  of  an  immoveable  as  always  accompanying 
the  public  act  which  transfers  the  property.    C.  C.  S455. 

Appeal  from  the  District  Court  of  the  First  District,  Buehan-^ 
an,  J. 

H.  It  Denis  and  Preston^  for  the  appellant.  This  is  the  actio 
ex  empto  of  the  Roman  law.  Dig.  lib.  19,  tit.  1,  law  3,  §  1;  law  11, 
§  5, 13 ;  law  13,  §  21.  Pothier,  Vente,  part  2,  ch.  1,  art.  5,  nos. 
()1— 74.    Biiford  v.  Valentine^  3  Mart.  N.  S.  71.    This  is  not  a 
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suit  to  annul  a  contract,  but  to  enforce  it ;  consequently,  the 
prescription  of  five  years,  under  art.  350T  of  the  Civil  Code,  is 
inapplicable. 

The  deed  is  prima  facie  evidence  of  the  delivery  of  the  im« 
moveable  sold,  only  when  the  vender  is  in  possession.  11  M^rt 
641.  1  lb.  N.S.  179.  3  La.  179.  When  the  vendor  is  not  in 
possession,  he  must  redeem  and  deliver  the  thing  sold,  and  the 
costs  of  delivery  are  to  be  borne  by  him.  Civ.  Code,  arts.  2458, 
2459. 

L.  Janirif  for  the  defendant. 

BuLLAKD,  J.  The  plaintiff  alleges  that  he  purchased,  in  1886, 
from  the  defendant,  Lubin  Gamier,  a  tract  of  land  containing 
fifteen  hundred  arpentSf  situated  in  the  parish  of  East  Baton 
Rouge,  for  the  price  of  nine  thousand  dollars,  which  has  been 
paid.  That  he  has  faithfully  complied  with  his  obligations  as 
vendee,  but  that  his  vendor  has  not  fulfilled  his  obligations,  and 
that  he  has  never  delivered  the  said  property  to  the  petitioner, 
and  put  him  in  peaceable  possession,  but,  though  demanded, 
refuses  and  neglects  so  to  do.  He  represents  that  it  is  impos- 
sible for  the  vendor  to  put  him  thus  in  possession,  and  in  the 
actual  enjoyment  of  said  property,  inasmuch  as  said  land,  or  a 
great  part  of  it,  is  occupied  and  cultivated  by  several  persons, 
who'  are  in  actual  possession,  and  have  been  so  for  more  than 
twenty  years,  and  hold  by  titles  from  the  United  States.  He 
sets  forth  the  names  of  the  adverse  claimants  in  possession. 
He  alleges  that  he  has  demanded  from  them  his  land,  by  virtue 
of  his  title,  but  that  they  refuse  to  deliver  up  the  same,  main- 
taining  that  their  title  is  better  than  that  of  the  petitioner. 
He  further  alleges,  that  the  defendant  well  knew,  at  the  time 
he  sold  the  land,  that  there  were  adverse  titles,  and  that  the 
claimants  were  in  possession,  of  which  fact  the  plaintiff  says 
he  was  ignorant,  and  that  he  would  not  have  purchased  had  he 
known  of  any  adverse  title  or  possession.  That  for  this  failure 
on  the  part  of  his  vendor  to  deliver  the  land  sold,  and  because 
a  better  title  than  his  was  in  other  persons,  the  petitioner  is  en* 
titled  to  have  the  sale  to  him  cancelled,  and  the  money  paid  by 
him  restored,  with  interest  and  damages.  H&  concludes  by 
praying  that  the  defendant  may  be  condemned  to  put  the  peti- 
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tioner  in  possession  of  the  land  sold  within  a  delay  to  be  fixed 
by  the  court,  with  an  undisputed  title  to  the  same,  or,  in  default 
thereof,  that  the  sale  be  cancelled,  and  the  defendant  condemned 
to  reftmd  the  price,  with  interest  and  costs. 

The  defendant  answers  that,  reserving  all  exceptions  to  the 
form  of  proceedings  in  the  case,  he  admits  the  sale  of  the  land 
to  the  plaintiff,  but  denies  that  the  land  was  settled  upon  at  the 
time;  he  avers  that  the  plaintiff,  prior  and  subsequent  to  the 
sale,  examined  and  travelled  over  the  land,  and  expressed  him* 
self  satisfied ;  that  he  never  made  any  difficulty  as  to  the  title ; 
and  that  the  defendant's  title  is  clear  and  unincumbered.  He 
Airther  avers,  that  no  persons  are  settled  on  the  land,  and  if 
they  are,  that  they  have  no  title,  nor  were  any  settled  oh  it  at 
the  time  of  the  sale.  He  claims  damages  in  reconvention  for 
this  vexatious  suit.    There  is  also  a  plea  of  prescription. 

The  court  below  regarding  the  action  as  one  of  rescision,  sus- 
tained the  plea  of  prescription  of  five  years,  which  had  elapsed 
from  the  date  of  the  sale,  March  28,  1836,  until  the  institution 
of  this  suit,  September  7,  1842,  and  the  plaintiff  appealed. 

His  counsel  contends  that  the  court  erred  in  regarding  this  as 
an  action  of  rescision  or  nullity,  which  is  prescribed  by  five 
years,  according  to  article  3507  of  the  Civil  Code.  That  it  is, 
on  the  contrary,  the  actio  ex  empto,  the  plaintiff  claiming  the  ex- 
ecution of  the  contract,  and,  in  default  thereof,  the  restitution 
of  the  price. 

The  record  discloses  several  matters  which  render  this  action 
quite  novel  in  our  courts.  1.  Bouligny,  the  defendant's  vendor,  is 
shown  to  have  had  a  title  emanating  originally  from  the  Span- 
ish government,  and  which  appears  to  have  been  confirmed  by 
the  act  of  Congress  of  1822.  2.  The  plaintiff  never  made  any 
attempt  to  take  actual  possession,  although  it  is  shown  that  the 
whole  tract  is  not  possessed  under  adverse  titles,  and  he  never 
took  any  legal  steps  against  those  who  are  in  possession  of  a 
part,  making  his  vendor  a  party  in  warranty.  3.  Those  per- 
sons whose  titles  are  alleged  to  be  better  than  that  of  Bouligny, 
are  not  before  us ;  and  their  titles,  so  far  as  shown,  emanated 
from  the  American  government,  and,  consequently,  are  of  a  date 
subsequent  to  that  owned  by  the  plaintiff.    4.    If  those  persons 
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in  possession  nnder  their  American  titles,  should  be  declared  to 
have  the  better  title,  it  must  be  in  consequence  of  their  posses* 
sion ;  and  the  court  must  necessarily  look  at  the  condition  of 
things  at  the  date  of  the  sale  by  Gamier  to  the  plaintiff,  in  I8369 
because,  at  that  time,  the  plaintiff  might  have  institutued  suit, 
and  thus  stopped  the  prescription  which  was  running  in  favor  of 
the  possessors.  This  neglect  to  do  so,  cannot  prejudice  the  de- 
fendant, as  warrantor. 

Thus  we  are,  in  substance  and  effect,  called  upon  to  say, 
whether  in  March,  1836,  there  was  a  better  outstanding  title  in 
Thomas  and  others  under  their  certificates,  coupled  with  pos- 
session, than  that  of  Bouligny,  founded  on  an  order  of  survey 
in  1797,  an  actual  survey  in  1808,  by  Pintado,  while  that  part  of 
the  State  was  in  de facto  under  the  government  of  Spain,  and  a 
relinquishment  of  title  on  the  part  of  the  United  States,  in  1822. 
Such  a  question  would  necessarily  involve  an  inquiry  into  the 
character  of  the  adverse  possession,  and  the  time  at  which  it 
commenced,  and  whether  the  claimants  knew  of  the  title  of 
Bouligny ;  and  this,  not  only  without  making  them  parties, 
but  partly  upon  their  testimony  as  witnesses  in  the  cause. 
The  case  is,  therefore,  as  was  said  by  the  district  judge,  the  in- 
verse of  a  petitory  action.  It  is  manifestly  impossible  for  the 
court  to  render  the  judgment  prayed  for  as  the  first  alternative, 
to  wit,  that  the  plaintiff  be  put  in  possession  by  an  undisputed 
title^  because  those  who  hold  adversely  are  not  before  us,  and  we 
cannot  pronounce  upon  their  titles,  so  far  as  to  order  the  plain- 
tiff to  be  put  in  possession  of  any  land  occupied  by  them.  With 
respect  to  the  second  alternative,  that  of  annulling  the  sale  and 
decreeing  the  defendant  to  restore  the  price,  he  asks  us,  in  sub- 
stance, to  give  effect  to  the  warranty  of  the  vendor  without  any 
eviction,  and  vdthout  any  effort  made  by  him  to  make  good  his 
title  by  suing  the  adverse  possessors  and  making  his  vendor  a 
party. 

That  there  are  cases  in  which  the  purchaser  would  be  enti- 
tled to  recover  back  the  price  paid,  without  eviction,  and  with- 
out any  previous  proceedings  concurrently  with  the  vendor,  to 
put  himself  in  possession,  we  readily  admit,  but  it  is  only 
when  there  is  an  entire  failure,  or  want  of  title  shown  on  the 
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part  of  the  vendor.  Of  that  character  is  the  case  of  Buford  v. 
Valenline  (3  Mart.  N.  S.  57),  in  which  it  appeared  that  the  ven- 
dor  had  no  title  out  of  the  domain.  In  another  recent  case,  that 
oi  Pepper  et  al.\.  Durdap^  9  Rob.  283,  we  gave  relief  to  the  porcha* 
ser  on  his  showing  that  the  claim  of  his  vendor  to  the  land  had 
been  rejected  by  the  Land  Commissioners,  and  that  the  land 
belonged  to  the  domain,  and  had  since  the  sale  been  patented 
to  other  persons  by  the  government.  The  case  now  before  us  is 
entirely  different,  inasmuch  as  the  vendor  is  shown  not  only  to 
have  a  title,  but  apparently  an  older  one  than  those  of  the  ad« 
verse  occupants. 

If  the{plaintiff  had  not  paid  the  price,  and  he  were  now  re- 
sisting a  suit  to  recover  it,  the  utmost  relief  which  he  could  ex- 
pect under  the  law,  would  be  security  on  the  part  of  his  vendor 
to  make  good  his  title. 

But  it  is  contended  that  this  is  an  action  to  compel  the  deli- 
very of  the  land  sold,  which  is  one  of  the  primary  obligations 
of  the  vendor. 

The  Code  declares  that ''  the  law  considers  the  tradition,  or  de- 
livery of  immovables,  as  always  accompanying  the  public 
act  which  transfers  the  property.  Every  obstacle  which  the 
seller  afterwards  imposes  to  prevent  the  corporeal  possession  of 
the  buyer,  is  considered  as  a  trespass.''    Art.  2455. 

If  the  seller  fails  to  make  the  delivery  at  the  time  agreed  on  be  - 
tween  the  parties,  the  buyer  will  be  at  liberty  to  demand  either 
a  cancelling  of  the  sale,  or  his  beihg  put  in  possession,  if  the  de- 
lay is  occasioned  only  by  the  act  of  the  seller  (art.  2461) ;  and 
this  is  the  article,  upon  which  the  counsel  say  they  rely,  in  their 
written  brief. 

Now,  in  this  ca43e,  there  was  no  agreement  as  to  a  delivery  at 
a  particular  time,  nor  averment  of  a  putting  in  mora^  On  the 
contrary,  as  a  part  of  the  land  whs  not  possessed  adversely, 
there  is  no  ground  for  taking  this  out  of  the  rule,  that  the  tradi- 
tion accompanies  the  public  act ;  and  the  buyer  could  at 
once  have  sued  the  adverse  possessors  of  a  part  of  the  same 
tract,  making  his  vendor  a  party  in  warranty.  After  acknow- 
ledging in  the  act  of  sale  that  he  was  well  acquainted  with  the 
land,  he  suffers  six  years  to  elapse  without  taking  any  steps  ei- 
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ther  against  the  occupants  of  a  part  of  the  land,  or  his  own 
vendor  and  warrantor.  We  conclude  he  is  not  entitled  to  recover 
in  this  action. 

It  is,  therefore,  adjudged  and  ^decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs,  reserving,  however* 
to  the  plaintiff  his  recourse  in  warranty  against  the  defendant'. 


J.  Baptiste  Dougart  v.  Louis  Desangle. 


Plaintiff  having  instituted  an  action  for  arrean  of  rent  against  L —  4r  ^'o  citation 
was  served  only  on  one  of  tlie  parties  composing  the  firm,  which  was  not  alleged 
to  have  been  a  commercial  one.  ^Held,  that  the  action  conld  not  be  maintained 
against  one  of  the  members  alone,  as  in  every  snit  on  a  joint  contract  all  the  obli- 
gors must  be  made  defendants,  and  no  judgment  can  be  obtained  against  any,  un- 
less it  be  proved  that  all  joined  in  the  obligation,  or  are  presumed  to  have  done 
ao  (C.  C.  3080);  that  the  action  being  against  a  partnership,  it  must  be  inferred 
that  there  are  several  defendants ;  that  it  b  enough  to  show  that  all  the  defendants 
named  in  the  petition  were  not  cited,  to  entitle  those  cited  to  require  a  dismissal  of 
the  action  ;  that  the  omission  to  join  the  proper  parties,  is  not  a  matter  of  form,  but 
a  matter  of  law  on  which  the  rights  of  the  parties  depend ;  and  that  the  plaintiff 
could  not  amend  his  petition,  by  substituting  the  name  of  the  party  cited  for  that 
of  the  firm,  and  proceed  with  his  action. 

A  misnomer  of  the  defendants  in  the  petition  and  affidavit,  will  be  cured  by  the  elo- 
cution of  a  bond  for  the  release  of  the  property  provisionally  seized,  by  the  defend- 
ants in  their  real  names. 

Appeal  from  the  City  Court  of  Lafayette,  Carregan^  J. 

SiMOKy  J.  The  defendant  is  appellant  from  a  judgment  which 
condemns  him  to  pay  to  the  plaintiff  the  sum  of  $524,  which  is 
the  balance  due  for  the  rent  of  a  house  for  two  years,  at  the 
rate  of  $25  per  month,  credit  being  given  in  the  plaintiff's  peti- 
tion and  affidavit,  for  three  months'  rent,  paid  previously  to  the 
institution^  the  suit. 

The  present  action  was  instituted  on  the  22d  of  January,  1844, 
under  the  allegations  of  the  petition,  that  L^uis  4*  Co.  are  justly 
indebted  to  the  petitioner  in  the  sum  of  $524,  as  specified  and 
set  forth  in  the  affidavit  annexed ;  and  it  is  stated  in  the  said 
affidavit,  that  ^  Loison  4*  Co.  rented  from  him,  the  plaintiff,  a 
house  for  two  years,  commencing  on  the  1st  day  of  November^ 
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1843»  and  to  run  for  two  years,  €U  tweniy-fioe  dollars  per  month; 
that  three  vwmJthsf  rent  have  been  paid^  and  the  balance  of  the 
sum  for  said  lease  will  be  and  is  five  hundred  and  twenty-four 
dollars,  said  rent  payable  monthly ;  your  affiant  has  good  rea- 
sons to  believe,  and  does  believe  that  the  furniture  and  property 
on  which  he  has  a  lien  and  privilege,  will  be  removed  out  of  the 
premises,  and  that  he  will  and  may  be  thereby  deprived  of  his 
lien/'    He  prays  that  they  may  be  condemned  to  pay,  &c. 

A  provisional  seizure  had  been  previously  issued  on  the  20th 
of  January  as  against  Loison  4*  (^o,^  by  virtue  of  which  the 
city  marshal  had,  on  the  same  day,  seized  various  articles  of 
furniture  and  other  things ;  and,  on  the  4th  of  March  ensuing, 
the  defendant  fi}ed  his  answer,  in  which  he  sets  up,  that  **  he 
never  has  been  a  member  of  any  kind  of  copartnership  of  Loison  ^ 
Co.f  if  any  such  partnership  ever  existed ;  and  he  further  says, 
that  he  is  not  indebted  in  arty  way  or  manner  to  said  plaintiff ;  that 
no  contract  of  lease  of  any  kind  has  ever  been  entered  into  between 
him  and  the  plaintiff.^  On  the  reading  of  this  answer,  the  plain- 
tiflTs  counsel  moved  to  have  leave  to  amend  his  petition,  by  in- 
serting the  name  of  Louis  Desangle  in  place  of  Loison  &  Co., 
on  the  ground  that  said  Desangle  had  come  into  court  and  filed 
his  answer  to  the  citation.  This  was  objected <to  by  Desangle's 
counsel,  on  the  ground  that  no  suit  had  been  legally  instituted 
against  his  client ;  but  the  lower  judge,  having  sustained  the 
plaintifi''s  motion,  and  ordered  the  parties  to  proceed  to  trial 
immediately,  the  defendant's  counsel  took  a  bill  of  exceptions. 

We  think,  notwithstanding  the  appellant's  answer,  which  is 
virtually  nothing  more  than  a  plea  that  the  defendant,  upon 
whom  a  citation  had  been  served,  was  not,  and  could  not  be  con- 
sidered as  the  proper  party  to  the  suit,  that  the  present  action, 
instituted  against  Loison  4*  Co,^  could  not  be  maintained  below 
against  Louis  Desangle  alone,  and  that  the  judge  a  quo  should 
have  dismissed  it.  If  the  plea  had  been  that  of  a  mere  misno- 
mer, there  is  no  doubt  that  the  plaintiff*  would  have  been  enti- 
tled to  amend  his  petition  by  inserting  the  right  name,  after  its 
having  been  disclosed  by  the  defendant ;  but  it  was  a  denial  of 
his  being  a  member  of  the  partnership  of  Loison  ^  Co.^  and  of 
his  ever  having  entered  into  any  contract  of  lease  with  the 


/^ 


4a»  NEW  ORLEANS, 


Pougart  y.  DeMogle. 


plaintiJSr.  The  suit  brought  against  a  parnership,  not  alleged  to 
be  commercial,  necessarily  implied  that  there  were  several  de^ 
fendants  against  whom  the  original  proceedings  were  institu- 
ted, and  Louis  Desangle,  if  one  of  them,  had  clearly  a  right  of 
appearing  before  the  inferior  court,  and  requiring  his  co-part- 
ners to  be  made  parties  to  the  suit.  Instead  of  doing  so,  how- 
ever, he  denied  his  being  one  of  the  partners  of  the  firm  of  Loi- 
son  &  Co.,  and,  without  any  proof  that  he  was  properly  sued  as 
such,  the  trial  was  gone  into  immediately  against  him  alone, 
and,  in  the  absence  of  the  other  parties,  who,  from  the  prayer  of 
the  petitioner,  had  been  sued  as  being  jointly  obligated  with 
him.  This  was  irregular  and  illegal;  as  the  record  informs  m 
that,  although  the  original  proceedings  were  commence^  against 
the  three  members  of  a  partnership  called  in  the  petition  Loison 
4*  Co.f  only  one  of  them  was  brought  before  the  court  by  cita> 
tion,  the  two  others  not  having  been  cited. 

It  appears  that  a  writ  of  provisional  seizure  having  been  issu- 
ed against  Loison  4*  ^^m  ^^o  days  before  the  filing  of  the  plain- 
tifi^'s  petition,  the  same  was  levied  upon  certain  goods  and  articles 
of  furniture,  &c.,  belonging  to  Lasuse  ^  Co. ;  whereupon,  the 
members  of  this  partnership,  composed  of  Lamjue^  Domimque 
Chsode^  and  Lorn*  Desangle^  gave  their  bond  to  the  marshall,  in 
the  sum  of  S'800,  with  Henry  Hart  as  security,  for  the  forthcom- 
ing of  the  articles  seized,  in  case  the  above  named  principals  were 
cast  in  the  suit  now  pending  in  the  City  Court  of  the  city  of  Lc^ayeiief 
entitled  Bapte.  Dougart  v.  Lasuse  4r  Co.^  which  bond  was  signed 
respectively  by  the  three  defendants.  Only  one  of  them  was  sub- 
sequently cited  to  appear,  although  the  suit,  in  its  inception,  was 
intended  to  be  against  the  three,  and  although  the  petition  prays 
that  they  may  be  condemned,  &c.;  and  it  is  perfectly  clear  that 
it  could  not  be  maintained  against  the  appellant  alone,  as  it  is  a 
well  settled  rule  that,  '*  in  every  suit  on  a  joint  contract,  all  the 
obligors  must  be  made  defendants,  and  that  no  judgment  can 
be  obtained  against  any,  unless  it  be  proved  that  all  joined  in 
the  obligation,  or  are  by  law  presumed  to  have  done  so."  Civil 
Code,  art  2080.  3  La.  437.  In  the  5  La.  122,  this  court  held 
that,  as  the  general  rule  is,  that  all  the  co-debtors  must  be  sued, 
it  is  sufllcient  for  the  defendants  to  show  that  ajl  named  in  the 
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petition)  are  not  made  parties ;  and  in  the  case  of  Loussade  v. 
Hartman  et  aLf  16  La.  117,  in  which  the  four  obligors  were  also 
named  in  the  petition,  it  was  decided  that  the  judgment  was  er- 
roneous, because,  being  a  joint  one,  it  was  against  two  of  the 
defendants  only.  Here,  as  we  have  already  remarked,  the  first 
proceedings  were  instituted  against  three  defendants,  under  the 
name  of  Loison  &  Co.,  though  the  real  name  of  the  partnership 
was  Lasuse  &  Co.  This  informality  was  cured,  it  is  true,  by  the 
defendants'  giving  their  bond  in  their  true  names ;  but  the  plain- 
tijST  could  not  subsequently  proceed  against  any  one  *of  them 
alone.  It  was  his  duty  to  make  them  all  parties  to  the  suit« 
and,  having  failed  to  do  so,  his  action  must  be  dismissed. 

It  has  been  contended,  however,  by  the  appellee's  counsel,  that 
a  provisional  seizure  having  been  issued,  the  appellant  claimed 
the  property,  and  was,  therefore,  botind  to  defend  the  suit  in  the 
name  by  which  he  claimed  it ;  and  that  if  there  were  any  irre- 
gularity, there  is  an  express  provision  of  law  that  says,  **  that 
no  judgment  or  decree  shall  be  reversed  for  any  defect  or  want 
of  form,  but  the  Supreme  Court  shall  proceed  and  give  judg- 
ment according  as  the  rights  of  the  case  and  matter  of  law 
shall  appear  unto  them,  without  regarding  any  imperfections,  or 
want  of  form  in  the  process,  or  course  of  proceeding  whatso- 
ever." B.  and  C's.  Digest,  p.  177,  No.  3.  That  this  law  of 
1818  is  yet  in  force,  is  very  questionable,  as  having  been  su- 
perseded by  the  Code  of  Practice  and  its  amendments,  which 
contain  all  the  rules  of  proceeding  by  which  we  are  governed, 
it  has  perhaps  been  been  repealed  by  the  law  of  1828,  B.  and 
C's.  Digest,  p.  155,  No.  17.  But  here,  the  non-joinder  of  parties 
is  not  a  mere  informality,  or  want  of  form.  It  is  matter  of 
law  upon  which  the  rights  of  the  parties  depend,  and  which  is 
the  legal  foundation  of  the  action ;  and  our  judgment  must, 
therefore,  be  rendered  accordingly.  As  to  the  provisional  seizure 
of  property  said  to  have  been  claimed  by  the  appellant,  this  i» 
incorrect.  We  have  already  shown  that  the  property  seized 
was  claimed  by  the  three  partners  of  Lasuse  &  Co.,  who  gave 
their  joint  bond  or  obligation  for  its  forthcoming,  and  that  the 
appellant  is  one  of  them.    It  is  obvious,  therefore,  that  he  only 

claims  it  as  one  of  the  partners. 
Vol.  X.  65 


434  NBMT  ORLEANS, 


Barrett  v.  Salter  and  others. 


It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
City  Court  be  annulled  and  reversed,  and  that  ours  be  for  the 
defendant,  as  in  case  of  non-suit,  with  the  costs  in  both  courts. 


A.  B.  Barrett  v.  Hxnrt  P.  Salter  and  others.  Owners  &c.  of 

the  ship  Huron. 

Where  the  master  receipts  for  articles  to  be  shipped  ob  hie  yeeeel,  as  in  good  order, 
the  vessel  will  be  responsible  for  any  danrnge  sidweqnentTy  discovered,  unless  clear- 
ly proved  to  have  occurred  before  the  delivery.  And  vHiere  he  gives  a  receipt  for 
goods  left  on  the  lev^e,  they  are  as  much  at  tiie  risk  of  the  ship,  as  if  actually  on 
board. 

Where  the  goods  left  on  the  lev^e  to  be  shippedrare  exposed  to  rain,  and  tiie  ^pper 
iiabsequently  proposes  to  the  master  to  ascertain  the  damage  from  the  ezposore, 
before  the  voyage,  and  the  latter  declines  to  do  so,  the  vessel  will  be  responsible 
for  any  increase  of  damage,  resnlting  from  the  voyage,  and  the  delay  to  wfaicb 
the  goods  are  necessarily  exposed  in  the  foreign  port  before  they  cooldbe  examined. 

Appeal  from  the  Commercial  Court  of  New  Orleans*  WaiUt  i* 

C  M.  JoneSf  for  the  plaintiff* 

J%tee^rforthe  appeilants,^ 

Morpht,  J.  This  action  is  brought  ta  reeorer  of  the  captaan 
and  owners  of  the  ship  Huron,  $1,409  46,  for  loss  and  damage 
sustained  on  f(»rty  hogsheads  of  tobacco^  delivered  on  boeurd  of 
said  ship  in  July  1842,  and  consigned  to  John  G^liat  &  Co.,  ol 
London.  The  petitioner  alleges  that  at  the  time  of  the  delivery 
and  receipt  of  the  tobacco,  it  was  sound  and  in  good  order,  but^ 
that  through  the  culpable  negligence,  carelessness  and  inatten*^ 
tion  of  the  captain,  the  forty  hogsheads  of  tobacco,  after  being  re- 
ceived by  the  ship,  were  suffered  to  lie  out  on  the  lev6e  exposed 
to  a  violent  storm  of  rain,  by  which  they  were  damaged  to  the 
amount  above  stated,  for  which  the  defendants  are  responsible 
as  they  contracted  to  deliver  this  tobacco  in  London,  m  the  same 
order  in  which  they  received  it.  The  defendants  denied  their 
indebtedness,  and  pleaded  the  general  issue.  There  was  a 
judgment  below  against  them,  from  which  they  have  appealed. 

The  evidence  shows  that  on  the  29th  and  30th  of  July  1842» 
Sowe  &  CrensbaWf  the  plaintiff's  agent  in  New  Orleans,  ship* 
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ped  forty  hogsheads  of  strip  tobctcco  on  board  the  ship  Huron, 
consigned  to  the  house  of  Gilliat  &  Co.  of  London.    Two  of  the 
clerks  of  the  shippers,  testify  that  on  both  days  the  weather 
was  good  at  the  time  the  tobacco  was  sent  to  the  ship,  and  that 
it  was  receipted  for  by  the  mate  as  being  in  good  order  and 
condition;  that  a  few  hours  after  it  had  been  received  on  the 
first  day,  a  heavy  rain  came  on,  which  lasted  about  two  hours, 
to  which  tke  tobacco  was  suffered  by  Captain  Paine  to  remain 
exposed;  that  when  the  rain  was  over,  the  witnesses  were  di- 
rected by  Bowe  &  Crenshaw,  to  see  whether  any  of  their  to- 
bacco haul  been  left  out  in  the  rain,  and,  if  so,  to  take  the  marks 
and  numbers  of  such  of  the  hogsheads  as  had  been  so  exposed. 
That  they  found  the  tobacco  on  the  lev^e  without  any  covering; 
that  in  the  absence  of  the  captain,  they  expostulated   with 
the  mate  on  the  exposure  of  the  tobacco  during  the  rain,  and  on 
the  probable  injury  it  would  sustain^  if  stowed  away  in  its  wet 
condition;  that  the  mate  answered  that,  he  thought  the  casks 
iiufficiently  tight  not  to  admit  the  rain,  and  that  there  could  be  no 
risk  in  taking  the  tobacco  on  board,  find  proceeding  to  sea.    On 
the  following  day,  after  some  tobacco  had  been  sent  to  the  ship,  a 
heavy  rain  fell  at  about  twelve  o'clock,  aft;er  which  the  witnes- 
ses were  again  sent  to  the  vessel,  and  found  the  tobacco  wet  and 
exposed  as  on  the  preceding  day.    Robinson,  one  of  these  clerks, 
testifies,  that  he  then  went  on  board  of  the  Huron,  and  found 
Oaptain  Pain/s  sick  in  his  bed.    That  he  complained  to  him  that 
the  tobacco  sent  to  the  ship  on  that  day,  and  the  day  before  had 
not  received  the  usual  care  and  attention  at  his  hands ;  that  on 
both  days  it  had  been  left  eji^osed  to  heavy  rains,  and  if  placed 
on  board  without  being  opened  and  trimmed,  the  tobacco,  upon 
its  arrival  in  London,  would  be  found  to  much  damaged ;  that  if 
49uch  was  the  case,  die  ship  would  be  held  responsible,  as  the 
shippers  had  provided  themselves  with  the  particular  marks 
and  numbers  of  the  hogsheads,  and  would  report  them  to 
the  London  house.    Captain]  Paine  answered,  it  would  be  hard 
to  hold  the  ship  responsible,  as  he  was  sick,  and  had  to  trust  the 
tnanagement  of  every  thing  to  the  mate ;  and  that  had  he  been 
well,  die  matter  would  have  been  better  attended  to.     This  wit- 
ness testifies  farther,  that  he  proposed  to  Captain  Paine,  as  the 
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only  means  of  avoiding  a  heavy  loss  in  London,  to  have  the 
hogsheads  opened^  and  should  it  appear  that  the  rain  had  pene- 
thetrated,  to  have  the  wet  tobacco  trimmed  off;  that  Bowe 
&  Crenshaw  would  consent  to  such  a  course  on  his  paying  ex- 
penses of  such  opening,  and  the  damage  which  should  prove 
to  have  then  occurred,  but,  that  Captain  Paine  declined  to  ac- 
cept the  proposition,  adding  that  he  did  not  expect  that  the 
tobacco  could  have  been  injured  as  the  casks  were  good  and 
tight.  The  mate,  whose  testimony  was  taken  under  a  commis- 
sion, says,  that,  on  the  30th  of  July,  1842,  twenty-eight  hogs- 
heads of  tobacco  were  exposed  to  the  rain  on  the  lev^e ;  that 
during  the  heaviest  part  of  the  shower,  it  was  not  covered 
with  canvass,  but  that,  as  soon  as  the  rain  abated,  so  that  he 
could  induce  his  men  to  work,  he  had  the  hogsheads  rplled  to- 
gether and  covered  with  sails.  That  he  had  sent  word  to  Bowe 
&  Crenshaw,  on  the  coming  of  the  rain,  to  send  no  more  to- 
bacco at  that  time ;  that  he  received  no  answer ;  but  that  they 
(Continued  to  send  tobacco  to  the  ship.  In  a  written  paper, 
a.nnexed  to  the  ''commission,  this  witness  makes  the  additional 
and  different  statement,  that  he  wrote  on  the  back  of  a  dray 
receipt  a  note  to  the  shippers,  requesting  them  not  to  send  any 
more  tobacco  as  there  was  a  prospect  of  rain,  and  that  they 
answered  on  another  dray  receipt,  that  the  tobacco  was  on  the 
lev6e,  and  might  as  well  be  exposed  at  the  ship,  as  at  the  steam- 
boat landing.  This  witness  adds,  that  the  tobacco  arrived  so 
fast  on  the  SOth  of  July,  that  it  was  impossible  to  get  it  all  on 
board  before  the  rain,  though  all  the  men  were  diligently  at 
work  for  the  purpose ;  that  some  drays  arrived  with  tobac- 
co even  after  the  rain  had  begun,  but  that  he  directed  them  to 
take  shelter  under  the  arch  of  the  Orleans  Cotton  Press.  Clear 
bills  of  lading  were  delivered  to  the  shippers.  The  tobacco  ar- 
rived in  London  in  the  begining  of  October,  but  its  turn  to  be 
examined  at  the  Queen's  Warehouse  came  on  only  in  December 
following.  It  was  found  to  be  very  much  injured  by  rain  water, 
and  it  became  necessary  to  cut  off  several  thousand  pounds  of 
it.  From  the  certificate  of  the  keeper  of  the  Queen's  Tobaci^o 
Warehouse  in  the  London  Docks,  and  his  testimony,  and  that  of 
pther  witnesses,  taken  ijnder  ^  commission,  the  damage  and 
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loss  are  shown  to  amount  to  the  £um  of  £317  2s  lOd,  equal  to 
$  1 ,409  46.  Under  the  evidence,  it  does  not  appear  to  us  that  the 
judge  below  erred  in  the  conclusion  to  which  he  came.  If  with 
all  due  exertion  the  tobaco  could  not  have  been  rolled  on  board 
before  the  rain,  the  ordinary  precaution  of  covering  it  with  tar- 
paulins or  sails,  might,  and  should  have  been  taken  to  protect  it 
from  the  coming  shower,  of  which  there  must  have  been  pre- 
vious indications.  If,  as  is  stated  by  the  mate,  in  opposition  to 
the  clerks  of  Bowe  &  Crenshaw,  a  part  of  the  tobacco  was 
brought  during  the  rain,  or  against  his  notice  not  to  send  any 
more,  he  was  not  bound  to  receive  it  at  that  time  ;  yet  from  the 
moment  he  receipted  for  the  tobacco  as  being  in  good  order,  the 
ship  became  responsible  for  any  damage  to  it  susequently  dis- 
covered, unless  clearly  proved  to  have  occurred  before  the  de- 
livery. In  Fisher  et  nl.  v.  Brig  Nerval  et  cd.,  8  Mart.  N.  S.  p.  120^ 
this  court  held,  that  if  the  master  gives  a  receipt  for  goods  left 
on  the  lev6e,  they  are  as  much  at  the  risk  of  the  ship  as  if  act- 
ually put  on  board.  Had  Captain  Paine  accepted  the  proposi- 
tion to  ascertain  and  repair  the  damage  at  New  Orleans,  the 
amount  of  the  loss  would  have  been  comparatively  small.  In 
declining  this  offer,  he  took  upon  himself  the  risk  of  the  increase 
of  the  damage  during  a  long  voyage,  and  the  delay  which  he 
must  have  known  would  occur  before  the  tobacco  could  be  ex- 
amined in  London.  It  is  further  shown,  that  upon  the  captain's 
return  to  the  latter  place  on  a  subsequent  voyage,  he  offered 
one  hundred  and  forty  pounds  to  settle  the  claim  of  the  plaintiff; 
this  offer,  the  receipts  of  the  mate,  the  clear  bills  of  lading  af- 
terwards given,  and  the  whole  evidence  in  the  case  appear  to 
establish  fully  the  liability  of  the  defendants. 

Judgment  affirmed. 
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John  H.  Hanna  v.  Theron  A.  Bartlbtte  and  another. 

An  appeal  will  lie  from  a  judgment  on  a  rcconventional  demand,  where  the  amooni 
claimed  in  reconvention  is  sufficient  to  give  jurisdiction  to  the  Supreme  Court, 
though  the  originalMemand,  heing  under  three  hundred  dollan,  no  appeal  could 
be  taken  from  the  judgment  on  it  In  such  a  case,  the  judgment  on  the  demand 
in  reconvention  will  alone  be  examined  on  the  appeal. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan^ 
J.  This  was  an  action  on  a  protested  bill  of  exchange,  for  9150, 
date  15  April,  1843,  drawn  by  one  6.  Campbell,  and  accepted  by 
T.  A.  Bartlette«  The  latter  answered  that  he  had  accepted  the 
bill  sued  on,  with  another  of  the  same  date  and  anrount,  paya- 
ble on  the  1st,  of  October,  1844,  but  that  he  received  no  conside- 
ration therefor;  that  the  consideration  for  which  they  were 
given,  was  an  illegal  and  immoral  one,  as  "between  the  plaintiff 
and  the  drawer,  to  wit,  the  hire  of  a  slave  as  a  concubine 
for  the  latter ;  that  plaintiff  agreed  to  allow  the  slave  to  live 
with  Campbell,  for  two  years,  for  the  sum  of  8300 ;  and  that  he, 
Bartlette,  was  induced  to  sign  a  contract,  reciting  that  he  had 
hired  the  slave  for  two  years,  and  to  accept  the  bills,  on  the  re- 
furesentations  of  Campbell  and  the  plaintiff,  that  the  girl  was 
an  industrious  servant,  and  would  earn  the  amount  of  her  hire, 
which  Campbell  would  hand  to  him,  to  pay  over  to  the  plain- 
tiff. He  prays  that  the  contract  for  the  hire  of  the  slave  may 
berecinded,  and  the  acceptances  of  the  two  bills  cancelled. 

A  witness  named.  Leach,  introduced  by  the  defendant,  Bart- 
lett,  testified ,  that  the  plaintiff  had  offered  to  sell  him  the  slave, 
telling  him,  at  the  time,  that  she  had  been  living  for  several 
years  with  Campbell.  He  deposed  that  she  still  continued  with 
the  latter.  The  contract  between  Bartlette  and  the  plaintiff 
was  offered  in  evidence.  There  was  a  judgment  below  in  the 
favor  of  the  plaintiff.     Bartlette  appealed. 

R.  H.  Chinn^  for  the  plaintiff. 

BartlettCf  pro  se. 

Martin,  J.  The  defendants  are  sued  as  drawer  and  accep- 
tor of  a  bill  of  exchange,  for  one  hundred  and  fifty  doUars. 
Judgment  by  default  was  taken.     It  was  set  aside  as  to  the  ac- 
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ceptor  Bartlette,  on  his  answer.  He  urged  that  the  acceptance 
he  was  sued  on,  and  that  another  bill  of  the  same  amount,  now 
in  the  hands  of  the  plaintiff,  but  not  yet  payable,  were  given 
without  any  value  received,  but  on  a  contract  contra  bonos 
mores^  to  wit,  the  hire  by  the  plaintiff  to  the  drawer,  of  a  female 
slave,  intended  by  both  parties  to  live  in  concubinage  with  the 
latter.  He,  therefore,  opposed  the  recovery  on  the  acceptance 
sued  upon,  and  in  reconvention  demanded  the  recission  of  the 
immoral  contract  upon  which  the  bills  were  drawn  and  ac- 
cepted. 

The  plaintiff  had  judgment  on  his  petition,  and  on  the  plea 
of  reconvention.  The  defendant  Bartlette  took  a  suspensive 
appeal,  and  gave  a  bond  for  9250.  In  the  caseW  Caffin  v.  Pcllard^ 
3  Robinson  124,  we  held,  that  when  the  original  demand  was  un- 
der three  hundred  dollars,  and  the  demand  in  reconvention  above, 
the  judgment  on  the  latter  was  alone  to  be  considered  by  us, 
as  we  were  without  jurisdiction  in  regard  to  the  original  de- 
mand ;  accordingly,  we  do  not  view  the  appeal  in  the  present 
case  as  one  legitimately  before  us,  with  regard  to  the  judgment 
forone  hundred  and  fifty  dollars,  for  the  plaintiff  might  have 
taken  his  execution  thereon. 

By  the  reconvention,  the  defendant  Bartlette  claimed  the  re- 
cission of  a  contract  under  which  his  acceptances  for  9300  had 
been  obtained,  and  he  has  become  liable  for  the  costs  of  protest 
and  notice,  which  raises  the  amount  in  dispute,  to  a  sum,  which 
entitles  him  to  a  resort  to  us  for  relief. 

It  appears  that  the  first  judge  did  not  err,  for  the  evidence  is 
far  from  supporting  Bartlette's  allegations  of  the  immorality  of 
the  contract.  The  contract  is  a  written  one,  and  there  is 
nothing  in  it  which  has  the  least  allusion  to  the  object,  which 
the  defendant  pretends  it  was  intended  for.  He  has  endeavored 
to  eke  out  his  case  by  the  introduction  of  a  witness,  whose  evi- 
dence does  not  support  it. 

Judgment  affirmed. 
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Henst  Brode  v.  The  Firemen's  Inbijrance  Company  of  New 

Orleans. 

Plaintiff  baying  recovered  a  jndment  against  the  Firemens*  Insurance  Company  oT 
New  Orleans,  propounded  interrogatories  to  a  stockholder,   cited  as  a  garnishee 
who  answered  that  he  had  owned  certain  shares  in  the  conpany,  but  had  forfeited 
them  under  the  third  section  of  the  charter,  before  being  made   garnishee,  by  fail- 
ing to  pay  the  balance  due  on   the  shares  subscribed  for  by  him.    He  admitted 
that  he  had  not  sold  or  otherwise  disposed  of  the  shares,  and  had  paid  bat  a  certain 
portion  of  the  price   of  each:  Held,  that  the  liability   of  the  garnishee  resulted 
from  his   answer ;  that  the   forfeiture  of  the   shares  of  delinquent  stockholders 
provided   for  by  the  third  section  of  the  charter,  was  a  means  given  to  the  com- 
pany  to  enforce,  for  its  own  protectibn,  the  payment  of  the  amount  subscribed 
for ;  that,  without  the  action  of  the  company,  the  stockholders  do  not  loose  their 
property  in  their  respective  shares ;  that  the  creditors  of  the  company  are  entitled 
to  the  whole  stock  for  the  security  of  any  judgment  obtained  against  the  company 
and  that  the   company   could  not  by  any  act  of  theirs,  to  the  prejudice  of  their 
creditors,   liberate  any  of  its   stockholders  from  their  obligations  to  pay  the  fuH 
price  of  the  shares  subscribed  for  by  them.^ 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSf  Jr 
Chittenden,  a  stockholder  in  the  Firemen's  Insurance  Company 
of  New  Orleans,  having  been  cited  as  a  garnishee  by  the  plain- 
tiff, who  had  obtained  a  judgment  against  the  company,  in  an- 
swer to  interrogatories  propounded  to  him,  admitted  that  he 
owned,  in  1839, 16  shares  of  the  stock ;  but  averred  that  he  had 
forfeited  the  same,  under  the  third  section  of  the  charter,  long 
before  the  service  of  the  interrogatories  on  him.  He  stated  fur* 
ther,  that  he  had  never  sold,  nor  otherwise  disposed  of  the  said 
shares,  and  that  he  had  paid  but  926  or  827  per  share.  The 
plaintiff  thereupon  took  a'rule  on  the  garnishee,  to  show  cause 
why  judgment  should  not  be  rendered  against  him,  for  the 
amount  of  the  balance  due  on  his  shares.  The  sheriff  returned, 
that  the  rule  could  not  be  served  on  the  garnishee,  in  conse- 
quence of  his  absence  from  the  State.  There  was  a  judgment 
against  him,  and  he  appealed. 

The  Sd  section  of  the  charter  of  the  company  (Act  of  10  March^ 
1838),  declares :  "  That  the  subscribers  of  the  said  company,, 
shall  pay,  at  the  time  of  subscribing,  five  per  cent  upon  each 
share,  and  five  per  cent  every  sixty  days  thereafter,  until  fifty 
per  cent  of  the  capital  stock  shall  be  paid  in ;  promded^  that  if 
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the  fifty  per  cent  so  paid,  should  be  by  losses  reduced,  then  the 
president  and  directors  shall  call  in  such  other  instalments,  so 
as  that  the  said  company  shall  always  have  in  possession  at 
least  forty  per  cent  of  its  capital ;  thirty  days  previous  notice 
being  given  of  such  call  in  two  papers,  in  English  and  French  ; 
and  any  stockholder  failing  to  pay  any  such  instalment  so  call- 
ed for,  shall  forfeit  to  said  corporation  all  previous  payments 
which  he  may  have  made,  and  cease  to  be  a  stockholder  therein/' 

Lowndes^  for  the  plaintifi".  The  third  section  of  the  chairter  of 
the  company  prescribes  the  mode  in  which  the  payments  of  the 
imbscriptions  to  the  capital  shall  be  made ;  and  it  is  also  declar- 
ed by  the  same  section,  ^  that  the  company  shall  always  have 
in  its  possession  at  least  40  per  cent  of  its  capital :"  and  by 
section  8,  rule  5,  it  is  provided, ''  that  the  stockholders  shall  not 
be  responsible  for  losses  beyond  the  amount  of  their  respective 
shares." 

What  is  the  true  construction  of  this  fifth  rule  of  the  8th  sec- 
tion of  the  charter  ?  It  is  plainly  this,  that,  to  the  extent  of  their 
subscriptions,  the  stockholders  shall  be  liable  for  the  debts  of 
the  company. 

It  was  competent  for  the  directors  to  have  compelled  the  pay« 
ment  of  the  subscriptions  by  a  suit ;  but,  as  they  have  neglected 
to  do  so,  the  plaintifif  ought  not  to  be  precluded  from  exercising 
the  same  right.  CucuUu  v.  Union  Insurance  Co.^  2  Rob.  57  L 
Shiff  V(  Union  Insurance  Co.j  2  Rob.  579.  Brode  v.  Firemen's 
Ins.  Co.,  8  Rob.     Spear  v.  Crawford,  14  Wend.  20. 

As  a  stockholder,  who  had  not  paid  the  amount  due  on  the 
stock  held  by  him,  the  appellant  was  a  debtor  of  the  defendants, 
within  the  meaning  of  the  act  of  the  legislature  of  20th  March* 
1839*  and  was  properly  made  a  garnishee. 

His  answers  show  a  balance  due  on  the  sixteen  shares  of 
stock  held  by  him,  of  22  1-2  dollars  per  share,  making  the  sum 
of  9360,  for  which  judgment  was  rendered  against  him. 

The  charter  requires  the  company  to  have  always  on  hand 
at  least  40  per  cent  of  its  capital :  they  may  have  more.  The 
first  50  per  cent  on  each  share  was  to  be  paid  in  by  instalments ; 
the  last  50  per  cent,  whenever  the  exigencies  of  the  company 
demanded-  it.    Suppose  the  amount  paid  in  to  have  been  ab* 
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Borbed,  and  that  losses  required  the  immediate  payment  of  the 
balance ;  the  company  had  clearly  a  right  to  call  that  balance 
in  at  one  time,  on  giving  notice.  So  long  as  the  company  con- 
tinued its  operations,  certain  formalities,  as  between  it  and  the 
stockholders,  were  to  be  complied  with ;  but  the  stockholders 
were  in  fact  indebted  to  the  company  from  the  day  of  subscrip- 
tioUf  to  the  extent  of  $50  on  each  share.  The  time  and  mode 
of  payment  are  indicated  in  the  charter.  If,  however,  the  com- 
pany  declined  acting,  as  in  truth  it  has  done,  and  refused  to 
call  in  the  balance  due,  are  the  creditors  to  suffer? 

There  is  no  rule  of  law  which  obliges  them,  in  such  a  case, 
to  call  in  the  balance  by  instalments :  they  stand  in  the  place 
of  the  company  only  with  reference  to  the  amount  actually 
due ;  and  when  the  company  becomes  insolvent  (a  fact  shown 
by  the  return  of  the^./a.),  if  it  fails  to  call  in  a  sufficient  sum 
to  pay  its  debts,  its  creditors  may  do  so. 

The  balance  due  on  each  share  is,  in  fact,  a  debt  due  to  the 
company,  payable  on  demand,  which  its  creditors  can  gar- 
nishee. If  A.  give  his  note  to  B.,  payable  on  demand,  B.'s  cre- 
ditor may  garnishee  it ;  and  service  of  citation  and  interroga- 
tories upon  A.  would  be  held  a  sufficient  demand ;  for  if  A. 
could  delay  payment  until  B.  should  call  on  him  for  payment, 
it  would  be  equivalent  to  never  paying  the  debt. 

Nor  are  the  creditors  bound  to  call  upon  each  of  the  stock- 
holders for  his  pro  rata :  this  would  be  to  require  a  hard  and 
almost  impracticable  duty. 

With  respect  to  third  persons,  the  stockholders  are  sureties 
for  each  other,  to  the  amount  due  by  them  respectively.  There 
is  no  law  which  requires  the  creditor  to  sue  all  the  sureties ; 
but  if  one  surety  pay  the  debt,  he  may  call  on  his  co-sureties 
for  their  proportion. 

QremeTf  for  the  appellant  The  judgment  should  be  reversed. 
The  case  was  tried  on  a  rule,  and  the  return  of  the  sheriff  shows 
that  the  rule  was  never  served  on  the  defendant.  An  attorney 
should  have  been  appointed  to  defend  him.     C.  P.  110. 

Mabtik,  J.  Judgment  having  been  obtained  against  the 
company,  the  plaintiff  sought  a  partial  execution  of  it,  by 
summoning  Chittenden,  one  of  the  stockholders,  as  a  garnishee, 
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who  answered  that  he  did  not  consider  himself  as  a  stock- 
holder. He  admitted  that  he  had  become  the  owner  of  sixteen 
shares  of  the  stock  of  the  company,  but  averred  that  he  had 
forfeited  them  before  he  was  made  a  garnishee :  he  stated,  that 
he  had  not  sold  any  of  those  shares,  nor  had  they  been  disposed 
of  in  any  other  manner  than  by  the  forfeiture ;  that  he  paid  on 
each  of  the  shares  about  twenty-six  or  twenty-seven  dollars* 
On  this,  the  plaintiff  took  a  rule  on  the  garnishee,  to  show  cause 
why  judgment  should  not  be  given  against  him ;  this  rule  was 
not  served,  the  garnishee  having  gone  out  of  the  State.  On  the 
day  stated  in  the  rule,  judgment  was  taken  against  him.  The 
record  shows  that  he  was  duly  notified ;  and  he  appealed. 

In  this  court,  the  parties  have  admitted  that  no  testimony 
was  introduced,  and  that  all  the  evidence  is  on  file.  The  coun- 
sel for  the  appellant  has  urged,  that  the  part  of  the  record 
which  states  that  the  garnishee  had  due  notice  of  the  rule, 
ought  to  be  rejected,  as  no  part  of  the  evidence  states  the 
notice.  On  this  he  has  contended  that  the  rule  was  improperly 
tried,  and  that  the  garnishee  ought  to  have  had  judgment  on 
the  merits. 

The  appellee's  counsel  has  replied,  that  when  the  indebted-- 
ness  of  the  garnishee  appears  in  his  answer,  judgment  may  be 
given  against  him  without  any  rule,  and  he  has  contended  that 
this  is  the  case  in  the  present  suit. 

The  answer  admits  that  the  garnishee  was  a  stockholder  for 
sixteen  shares ;  that  he  paid  twenty-six  or  twenty-seven  dollars 
on  each ;  and  that  they  have  been  forfeited,  according  to  thd 
third  section  of  the  charter  of  the  company,  id  est,  by  his  omis- 
sion to  pay  the  twenty-two  or  twenty-three  dollars,  the  pay- 
ment of  which  was  protracted. 

It  appears  to  us  that  the  learned  judge  did  not  err,  in  consi- 
dering that  the  indebtedness  of  the  garnishee  resulted  from  his 
answer.  We  are  referred  to  the  charter.  The  price  of  each 
share  is  fifty  dollars :  the  garnishee  paid  twenty-six  or  twenty- 
seven.  The  charter,  as  a  means  of  compelling  the  punctual 
payment  of  the  protracted  part  of  the  price,  declares  the  for- 
feiture of  the  shares.  This  is  a  means  which  the  law  gives  to 
the  company  to  protect  itself,  when  the  insolvency  of  the  de- 
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fkulting  Stockholders,  or  the  great  profits  made  by  the  company* 
make  it  their  interest  to  sue  for  the  forfeiture.  The  stockholder 
ioes  not  lose  his  property  in  the  shares  without  the  action  of  the 
company.  A  forfeiture  is  essentially  a  loss  of  one  party,  and 
a  gain  of  the  other.  No  one  can  acquire  a  right  which  he  does 
not  seek.  Invito  beneficium  non  datur.  The  creditors  of  a  com* 
pany  have  its  whole  stock  for  the  security  of  any  judgment 
against  them ;  and  the  company  cannot,  by  any  act  of  theirs, 
liberate  any  of  its  stockholders  from  their  obligation  to  com- 
plete the  payment  of  the  price  of  their  shares,  to  the  prejudice 
of  the  creditors.  CucuUu  et  al.  v.  Union  Insurance  ConqKmjff  2  Rob. 
571 — 576.  The  garnishee  does  not  allege  that  the  company 
has  claimed  the  forfeiture ;  he  is,  therefore,  still  their  debtor ; 
and  if  he  was  to  allege  and  prove  it,  the  case  just  cited,  perhaps* 
shows  that  he  would  still  be  bound  to  the  plaintiff. 

Judgment  affirmed. 


JuLBi  Lacaze  v.  Rsvoss  Loitxs  Sxjouiu 

An  insolTent,  who  had  placed  on  his  bUan  a  deht  due  by  him  to  the  plaintiffi  wUl, 
on  the  execution  of  a  release  to  him  by  the  defendant,  be  a  competent  witneaa  for 
the  latter,  in  an  action  by  the  plaintiff  a^nst  him  as  a  dormant  partner,  to  prove 
that  no  contract  of  partnership  existed.  Per  Curiam :  By  the  snnender  and 
release  the  witness  became  entirely  disinterested. 

In  an  action  by  the  creditor  of  an  insolvent,  againet  a  third  person  as  a  secret  pait. 
ner  of  the  debtor,  the  defendant  may,  on  the  cross-examination  of  a  witness  of  the 
plaintiff*6,  require  him  to  state  any  declarations  of  the  insolvent,  as  to  the  sappoeed 
connection  of  the  latter  as  a  partner  with  the  defendant,  made  previous  to  the  in- 
solvency. Per  Curiam :  The  anwser  wae  part  of  the  re«  ge^tm,  and  made  al  a 
time  not  suspicious. 

The  liability  of  a  secret  or  dormant  partner,  depending,  upon  the  mere  fact  of  part 
nership,  his  n&me  not  being  annoanced,  and  no  credit  being  given  to  him  personally 
as  a  supposed  member,  it  is  not  necessary,  in  case  of  his  withdrawal,  to  give  any 
notice  thereof  to  the  public. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSfJ. 
J.  F.  Pepinf  and  Benjamin^  for  the  appellant. 
Cancnt  for  the  defendant. 
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MoEPHT,  J.  The  petitioner  seeks  to  recover  of  the  defendant 
914,043  50,  alleging  that  this  sum  was  due  to  him  on  notes,  and 
on  an  open  account,  by  one  Alphonse  Fleury,  who  was  doing 
business  in  the  city  of  New  Orleans,  as  a  merchant,  under  the 
style  of  A.  Fleury ;  that  the  said  Fleury,  having  failed,  and  de» 
posited  his  books  in  court,  he,  plaintiff,  discovered  that  the  de* 
fendant  was  a  secret  partner  of  said  Fluery  in  his  business, 
and  that  said  partnership  being  a  commercial  one,  the  mem- 
bers  thereof  are  bound,  in  solido^  for  the  partners  debts,  of  which 
this  is  one,  &c.  The  defendant,  after  a  general  denial,  set  up  va^ 
rious  defences,  and  denied  that  he  ever  was  a  dormant  partner, 
or  a  partner  in  any  other  form,  of  Alphonse  Fleury,  &c.  The 
case  was  laid  before  a  jury,  whose  verdict  was  in  favor  of  the 
defendant.  From  the  judgment  pronounced  upon  this  verdict, 
the  plaintiff  appecded,  having  failed  in  a  motion  to  obtain  a  new 
triaL 

The  main  issue  placed  before  the  jury,  appears  to  have  been 
9oeiu9  vel  non^  but,  as  the  answer  presented  various  other 
grounds  of  defence,  the  judge,  in  his  reasons  for  refusing  a  new 
trial,  informs  us  that  he  requested  the  jury  to  state  on  what 
reasons  they  grounded  their  verdict,  as  it  would  aid  the  lower 
court,  and  this  court,  in  the  farther  proceedings  in  the  case ; 
that  on  the  return  of  the  jury,  he  acordingly  inquired  of  them 
the  grounds  of  their  verdict,  when,  their  foreman  answered,  that 
there  was  not  sufficient  proof  to  satisfy  them  of  the  existence 
of  a  partnership  between  Fleury  and  the  defendant.  The 
judge  being  of  the  same  opinion,  no  doubt,  refused  the  trial 
prayed  for. 

Our  attention  has  been  drawn  to  an  entry  made  on  the  first 
page  of  Fleur/s  Day-book,  in  1835.  It  is  in  the  hand  writing 
of  the  defendant,  who,  it  appears,  kept  Fleury's  books  for  him, 
until  he  could  procure  a  book-keeper.  This  entry,  if  taken 
alone,  would,  to  be  sure,  establish  that  the  parties  had  formed 
some  sort  of  partnership,  as  it  credits  the  defendant  for  a  sum 
of  #600,  as  his  portion  of  capital  put  into  the  partnership; 
but  from  other  entries  in  the  same  book,  and  in  other  books  of  the 
insolvent*  the  account  of  defendant  appears  to  have  been  kept 
like  that  of  any  other  person  doing  business  with  Fleury,  and 
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the  sum  of  8600,  appears  to  have  been  re-imbursed  to  the  defen- 
dant, a  circumstance  inconsistent  with  the  existence  of  a  partner* 
ship  between  them.  A  great  many  witnesses  were  examined 
on  both  sides.  Some  of  them  stated,  that  they  had  heard  it  said^ 
and  believed  that  Fleury  and  the  defendant  were  partners, 
Gruntz,  one  of  them,  adds  that,  in  1887,  the  defendant  proposed 
to  him  to  form  a  partnership  with  him  and  Fleury,  and  told  him 
that  he  was  a  partner  of  the  latter.  A  number  of  other  witnes- 
ses testified  that  Fleury  never  had  any  partner;  that,  had  any 
partnership  existed  between  him  and  the  defendant,  they  would 
have  known  it  from  their  intimacy  with  the  parties ;  and  that 
these  rumors  of  a  partnership  between  them,  began  to  be  heard 
of  only  after  the  failure  of  Fleury,  when  the  plaintiJOT  spoke  of 
suing  S^jour,  as  a  dormant  partner.  Louis  Feraud  stated, 
that  he  was  intimately  acquainted  with  Fleur/s  business  ;;that 
the  $600,  was  only  loaned  to  Fleury  by  the  defendant,  to  assist 
him  in  the  beginning ;  that  it  was  paid  back  to  Fleury,  and  that 
he  was  present  at  the  settlement  they  made  some  time  after. 
Alphonse  Fleury,  who  was  also  examined  as  a  witness,  testifi- 
ed, that  no  partnership  ever  existed  between  him  and  the  defen- 
dant; that  he  was  intimate  with  S^jour,  and  was  the  godfather  of 
one  of  his  children ;  that  Sejour  lent  him  a  sum  of  9600,  which  he 
was  to  return  little  by  little,  and  which  he  has  since  entirely 
paid  to  him.  Bussy,  one  of  the  plaintiff's'  witnesses,  stated, 
on  his  cross-examination,  that  he  became  the  clerk  of  Fleury, 
in  1837 ;  that  Fleury,  did  his  business  alone,  and  had  no  part- 
ner; that  had  Sdjour  been  in  partnership  with  him,  witness 
would  have  known  it;  that  Sejour  occasionally  bought  goods  from 
Fleury,  and  settled  for  them  from  time  to  time,  and  never  made 
any  inquiry  into  the  situation  of  the  affairs  of  the  store.  That, 
in  1837,  when  a  partnership  between  Fleury  and  Gruntz  ^was 
contemplated,  and  they  were  making  an  inventory  of  Flenrfs 
stock  in  trade,  witness  asked  Fleury,  how  he  expected  to 
arrange  the  partnership,  when  there  was  a  credit  on  the 
books  to  S6jour  as  a  partner ;  that  Fleury  answered,  that  S6jour 
was  not  a  partner,  but  had  only  loaned  him  the  money;  that 
upon  witness'  remarking,  that,  by  the  books,  S6jour  appeared 
as  a  partner,  Fleury  "^said,  it  mattered  not. 


r 
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A  bill  of  exceptions  was  taken  to  the  opinion  of  the  judge> 
who  decided  that,  on  the  defendant's  executing  a  release  to 
Pleury,  the  latter's  testimony  should  be  received.  We  do  not 
think  that  the  judge  erred.  The  circumstance  of  Fleury's  hav- 
ing failed,  and  placed  on  his  bilan^  the  debts  ought  to  be  recover, 
ed  in  this  suit,  coupled  with  the  release  executed  to  him  by  the 
defendant,  made  him  an  entirely  disinterested  and  competent 
witness ;  nor  do  we  think  that  the  judge  erred  in  allowing  Bus- 
sy,  the  plaintifTs  witness,  to  state  on  his  cross-examination,  the 
answer  made  to  him  by  Fleury,  in  1837,  when  about  taking  an 
inventory  of  the  store,  in  consequence  of  the  contemplated  part- 
nership between  Gruntz  and  Fleury.  This  answer  was  part  of 
the  res  gestcB,  and  was  made  at  an  unsuspicious  time.  Phillips* 
on  Evidence,  1  vol.  p.  145,  206.  It  has  not  been  shown  that 
the  defendant  ever  interfered  in  any  manner  in  the  affairs  of 
Fleury,  nor  at  any  time  received,  or  was  to  receive  any  portion  of 
the  profits  he  made  in  his  trade,  nor  that  he  said  or  did  any  thing 
from  which  it  could  be  inferred  that  he  was  Fleury's  partner^ 
except  the  declaration  spoken  of  by  Gruntz,  which  the  jury  do 
not  appear  to  have  believed,  opposed  as  it  was  to  the  testi- 
mony of  the  notary  who  prepared  the  act  of  the  projected  part- 
nership between  Fleury  and  Gruntz.  The  notary  deposes  that 
neither  of  them  mentioned  to  him,  at  the  time,  the  name  of  de- 
fendant, as  his  being  in  any  way  connected  with,  or  concerned 
in  the  partnership  to  be  formed  between  them.  The  credibility 
of  Gruntz,  was  moreover  affected  by  his  being  a  creditor  of 
Fleury,  and,  as  such,  interested  in  the  question  involved  in  this 
suit.  The  only  circumstance  then,  which  gives  countenance  to 
the  plaintiff's  claim,  is  the  entry  discovered  to  have  been  made 
by  the  defendant,  on  the  first  page  of  the  insolvents  Day-book, 
in  1835 ;  but  thisentry,  when  coupled  with  the  other  circumstan- 
ces of  this  case,  seems  to  show,  at  most,  that  there  was  at  first 
a  partnership  formed,  or  contemplated  between  the  parties.  The 
idea  appears  afterwards  to  have  been  abandoned.  The  money 
advanced  by  the  defendant,  was  refunded  to  him  by  Fleury,  and 
the  business  carried  on  by  the  latter  alone,  and  for  his  sole  ac- 
count. Of  the  withdrawal  of  the  defendant  from  the  partner- 
ship originally  intended,  it  was  unnecessary  to  give  any  notice 
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to  the  public,  as  the  liability  of  a  donnant  po^rtner  depends  up- 
on the  mere  fact  of  partnership,  his  name  not  being  announced, 
and  no  credit  being  given  to  him  personally,  as  a  supposed 
member  of  the  firm.  Grow  on  Partnership,  251.  The  existence 
of  the  partnership  was  a  question  of  fact,  on  which  the  finding  of 
the  jury,  under  the  evidence  adduced,  is  by  no  means  so  clearly 
erroneous  as  to  make  it  our  duty  to  disturb  it,  especially  when 
the  judge  below  has  expressed  his  opinion  of  its  correctness,  by 

refusing  a  new  trial. 

Judgment  affrmBd, 


FiAKfoiB  Paul  GAsnmt  v.  Antoinb  Blanc,  Testamentary  Exe- 
cutor of  F61icit6  D'Abat,  deceased, 

Appsal  from  the  Court  of  Probates  of  New  Orleans,  Bennxir 

dcZf  J* 

Train  and  Orandmont,  for  the  appellant. 

D.  Seghers^  for  the  defendant. 

Bullabd,  J.  The  question  we  are  called  upon  to  decide  in 
this  case  is,  whether  the  plaintiff  be,  as  he  alleges,  the  legiti- 
mate son  of  Jean  Casimir  and  Ursule,  alias  Sulet,  free  persons 
of  color.  He  is  appellant  from  a  judgment  of  the  Court  of  Pro- 
bates, repelling  his  pretensions  as  such. 

He  gave  in  evidence  a  certificate  of  baptism  extracted  from 
the  registry  of  a  church  in  St.  Yago  de  Cuba,  signed  only  by  the 
curate,  in  which  it  is  said  that,  on  the  3d  of  May,  1805,  he  bap- 
tised an  infant  by  the  name  of  Francisco  De  Paula,  who  was 
born  on  the  2d  of  April  previous,  the  legitimate  son  of  Juan  P6- 
dro  and  Maria  Ursula,  colored  persons,  and  natives  of  St.  Do- 
mingo. 

This  document,  without  the  signature  of  either  the  father, 
mother,  or  god-father  and  god-mother,  or  any  witnesses,  bur- 
nishes no  proof  against  the  father,  except  so  far  as  it  may  be 
shown  that  a  copy  of  it  had  been  given  by  him  to  the  present 
plaintiff.  A  copy,  in  effect,  bearing  no  other  date  than  the  ori- 
ginal, is  shown  to  have  been  possessed  by  the  plaintiff,  but 
whether  it  was  in  his  possession  before  the  death  of  Jean  Casi- 
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mir,  in  1827,  is  not  distinctly  shown.  Although  it  may  be 
fairly  presumed  that  he  obtained  it  from  his  father,  yet  as  an 
admission  emanating  from  him  of  the  legitimacy  of  the  plain- 
tiff, it  is  balanced  by  the  solemn  declaration  of  Jean  Gasimir 
in  his  last  will,  that  he  had  no  legitimate  child,  and  that  he  ac- 
knowledged no  natural  one ;  and  that  he  disposed  of  his  whole 
property  in  favor  of  his  wife,  F61icit6  D'Abat. 

The  fact  which  it  is  incumbent  on  the  plaintiff  to  prove,  ei- 
ther by  direct  or  presumptive  evidence,  is  the  marriage  of  his 
fiftther  and  mother.  There  is  no  positive  evidence.  The  pre- 
sumptions in  support  of  the  affirmative,  are  that  they  lived  to- 
gether in  St.  Domingo,  and  at  St.  Jago  de  Cuba,  where  the 
plaintiff  was  bom ;  that  the  plaintiff  lived  with  his  father,  who 
called  him  his  son,  after  they  came  to  New  Orleans ;  that  he 
was  generally  recognized  as  the  son  of  Gasimir  ;  and  his  pos- 
session of  the  certificate  of  baptism. 

The  presumptions  in  support  of  the  negative  are,  the  absence 
of  any  record  in  the  church  at  St.  Jago  de  Cuba  showing  the 
marriage,  where  it  is  alleged  to  have  been  celebrated,  although 
it  is  shown  that  the  usage  of  that  place  was  to  m€tke  a  record  of 
marriages,  together  with  the  fact  that  Gasimir  never  admitted  his 
marriage  to  a  witness,  who  was  intimate  with  him  at  the  time, 
and  was  living  with  his  sister  as  his  concubine ;  and  especially  the 
well  established  fact  that  Gasimir  was,  during  the  lifetime  of 
Ursule,  legitimately  married  to  F61icit6  D'Abat,  in  this  city,  and 
that  Ursule  made  no  complaint,  although  she  lived  in  the  same 
street,  or  at  least  in  the  same  favhourg.  We  can  hardly  pre- 
sume that  he  would  have  been  guilty  of  bigamy.  Oertain  it  is 
that  Ursule  had  not  cohabited  with  Gasimir  for  some  years  be- 
fore her  death,  but  was  living  in  concubinage  with  one  Jean, 
who  appears  to  have  accompanied  them  from  St.  Jago  de 
Guba. 

This  last  circumstance  strongly  marks  the  case  of  Taylor  v. 
Swettf  upon  which  the  plaintiff' s  counsel  relies,  and  distinguish- 
ed it  from  this.  In  that  ccuse  the  plaintiff's  mother  died  in  the 
possession  and  eiy'oyment  of  the  condition  or  status  of  wife.  In 
this  she  had  been  long  separated  from  her  alleged  husband, 
made  no  complaint,  and  even  lived  in  concubinage  with  another 
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man,  while  her  alleged  husband  was  married  to,  and  lived  open- 
ly, in  her  presence,  with  another  woman.     3  La.  33. 

To  these  presumptions  may  be  added  another,  to  wit,  that 
although  at  this  time  nearly  forty  years  of  age,  and  of  age  in 
1827,  the  plaintiff  made  no  attempt  to  set  aside  his  father's  will, 
by  which  he  instituted  his  wife,  F61icit6  D'Abat  his  universal  le- 
gatee, and  to  claim  his  legitime.  If  he  were  now  to  attack 
that  will  as  inofficious,  he  might,  perhaps,  be  repelled  by  the 
plea  of  prescription,  even  if  his  legitimacy  were  not  questioned 
He  certainly  cannot  succeed  in  this  case,  without  fastening 
upon  the  memory  of  Jean  Gasimir  the  imputation  of  having 
been  guilty  of  bigamy. 

Thestt  presumptions  in  favor  of  and  against  the  pretensions 
of  the  plaintiff,  being  fairly  balanced,  independently  of  the  tes- 
timony of  the  witnesses,  which  is  quite  discordant  and  unsatis- 
factory, appear  to  us,  as  they  did  to  our  learned  brother  of  the 
Court  of  Probates,  to  preponderate  against  him ;  and  we  con- 
cur in  the  conclusion,  that  he  has  failed  to  make  out  his  case. 

Judgment  affirmed. 


Francois  v,  Jacinto  Lobrano. 

Though  partial  payments  have  been  made  to  the  master  by  a  sUve,  for  the  purpose  of 
purchasing  his  freedom,  the  latter  remains  the  property  of  the  master,  who  will 
continue  to  be  entitled  to  all  his  services ;  and  a  purchaser,  to  whom  he  is  after- 
wards sold,  subject  to  the  condition  of  being  emancipated  on  his  paying  the  sup- 
posed balance  of  his  value,  will  be  entitled  to  all  his  services  until  such  balance  is 
paid.  Per  Curiam :  A  slave  cannot  become  partially  free  ;  nor  can  he,  until  le- 
gally and  absolutely  emancipated,  own  any  property,  without  the  consent  of  bis 
master. 

Appeal  from  the  District  Court  of  the  First  District,  Buchan^ 

ait,  J. 

Davids  for  the  appellant 

Latour^  for  the  defendant. 

Castera  and  Marsoudetf  for  the  warrantors. 

MoRPHY,  J.    The  petitioner,  formerly  a  slave  of  Louis  Pilii, 
was  sold  by  his  master  to  Joseph  Sauvinet,  on  the  23d  of  July, 
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1835y  for  the  sum  of  9300,  and  on  the  express  condition  that  as 
soon  as  he  should  have  reimbursed  to  the  purchaser  the  said  sum 
of  $300,  he  should  be  entitled  to  his  freedom,  the  formalities 
prescribed  by  law  to  be  fulfilled  at  his  (the  petitioner's)  expense. 
On  the  25th  of  January,  1839,  Sauvinet  sold  the  petitioner  to  Jo- 
seph Saliba,  for  the  same  price,  and  on  the  same  condition ;  and, 
on  the  11th  of  October,  1838,  Saliba  sold  him  to  the  present  de- 
fendant, for  the  same  price  and  on  the  same  condition.    The  pe- 
itioner  sues  his  present  master  for  his  freedom,  and  for  dama- 
ges, alleging  that,  previous  to  July,  1835,  he  had  paid  Louis  Pe- 
ll^ 8500,  on  account  of  his  freedom,  and  that  he  has  long  since 
paid  to  his  subsequent  masters  more  than  the  $300  he  was 
bound  to  reimburse  to  them ;  that,  notwithstanding  such  pay- 
ment, the  defendant  ui^ustly  detains  him  as  a  slave,  and  has 
put  him  in  the  chain  gang  of  the  city.    The  defendant  admitted 
that  he  had  bought  the  slave  Francois  on  the  condition  set  forth 
in  his  petition,  but  averred  that,  far  from  said  slave  having  re- 
imbursed the  #300  he  gave  for  him,  he  had  not  even  paid  his 
monthly  wages ;  that  he  has  been  often  deprived  of  the  services 
of  Francois,  by  his  running  away  during  several  weeks ;  that, 
on  account  of  this  bad  habit  of  running  away,  coupled  with 
the  still  worse  habit  of  drinking  spirituous  liquors,  he  has  been 
obliged  to  lodge  said  slave  in  jail,  as  the  only  means  of  correct- 
ing his  bad  habits  and  securing  his  person ;  that  even  had  he  re- 
ally paid  the  #300  mentioned  in  the  sale,  he  could  not  be  eman- 
cipated under  the  laws  of  the  State,  by  reason  of  his  bad  char- 
acter and  habits,  &c.    The  previous  vendors,  having  been  called 
in  warranty,  answered  to  the  same  efiect ;  whereupon,  after  hear^ 
ingthe  parties  and  the  evidence  adduced,  the  judge  below  ren- 
dered a  judgment  in  favor  of  the  defendant.    The  plaintiff  ap^ 
pealed. 

So  far  from  showing  that  the  plaintiff  complied  with  the  con« 
dition  under  which  he  was  to  be  emancipated,  to  wit,  the  pay- 
ment of  the  sum  of  #300,  the  evidence  does  not  even  clearly 
prove  that  he  regularly  paid  the  monthly  wages,  or  rendered  the 
services  his  successive  masters  had  a  right  to  expect  of  him  as 
their  slave,  nor  does  it  establish  for  him  a  good  character.  Un- 
daunted by  the  barrenness  of  the  record^  or  the  unfavorable  evi* 
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deuce  spread  upon  it,  the  appellant's  counsel  has  made  an  effort 
in  favor  of  his  client,  which  shows  his  zeal  and  the  resources  of 
his  imagination.    His  whole  argument,  and  a  very  long  one  it 
is,  rests  upon  a  conceit,  which  has,  at  leasts  the  merit  of  novelty. 
The  idea  is,  that  prior  to  July,  1635,  his  client  was  worth  #800 ; 
that  from  the  moment  he  paid  $500  to  L.  Pili6,  he  becamct  eo  inr 
stantif  a  co-proprietor  of  himself  with  his  master,  for  five-eighths 
of  his  value ;  that  the  partnership  thus  formed  continued  be- 
tween him  and  his  subsequent  owners,  to  whom  Pili^  could 
transfer  only  his  interest  in  the  subject  matter  of  the  partnership, 
to  wit,  three-eighths  of  his  value ;  that,  therefore,  he  owed  to 
his  successive  masters  or  co-proi»rietors,  only  three-eighths  of  his 
labor  br  wages,  and  was  himself  entitled  to  the  other  five-eighths. 
By  means  of  this  division  or  partition  of  the  wages,  the  counsel 
has  attempted  to  show  that  his  client  has  more  than  complied 
with  the  condition  under  which  he  was  to  obtain  his  freedom. 
To  this  reasoning,  or  the  conclusion  it  leads  to,  we  cannot  as- 
sent.   A  slave  cannot  become  partially  free,  nor  can  he,  until  le- 
gally and  absolutely  emancipated,  ovm  any  property,  without  the 
consent  of  his  master.    Notwithstanding  the  partial  payment  he 
had  made  with  a  view  to  purchase  his  freedom,  Francois,  to  all 
intents  and  purposes,  continued  to  be  the  slave  of  Pili6,  who 
was  entitled  to  all  his  services  as  such.    When  he  became  dis- 
satisfied with  him,  and  sold  him  on  account  of  his  bad  conduct, 
he  did  for  him  all  he  was  bound  to,  by  securing  to^him]  the 
means  of  becoming  free  on  paying  to  the  purchaser  9300,  the 
supposed  balance  of  his  value.    Until  this  amount  is  paid,  he 
must  remain  the  absolute  slave  of  the  defendant. 

Judgment  affirmed. 
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GuBTAVE  DucROB  V.  Angeuna  6.  Y.  Jacobs. 

An  allegation  in  a  petition,  that  a  note  was  duly  protested,  is  a  sufficient  averment 

of  demand  of  payment    A  special  averment  is  not  absolutely  necessary. 
The  plea  of  the  general  issue,  in  an  action  against  the  endorser  of  a  note,  throws 

upon  the  plaintifi  tlie  burden  of  proving  all  the  facts  necessary  to  a  recovery,  to 

wit:  demand  of  the  maker,  protest,  and  notice  to  the  endorser. 
The  written  proof  of  notice  of  protest,  provided  by  the  act  of  13th  March,  1837,  does 

not  exclude  parol  evidence  thereof. 
The  notary  by  whom  the  protest  was  made  is  a  competent  witness,  in  an  action 

against  the  endorser  oCa  note,  to  prove  notice  to  the  latter. 
An  agent  may  be  a  witness  in  all  cases,  except  in  suits  against  the  principal  on 

account  of  the  negligence  of  the  agent    In  such  cases,  he  cannot  be  a  witness 

for  the  principal. 

Appeal  from  the  City  Court  of  New  Orleans,  CoHins^  J. 

Marsoudetf  for  the  plaintiff. 

Cfreinery  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
against  her  as  endorser  of  a  promissory  note. 

She  resisted  the  claim  on  the  ground,  that  there  was  no  alle- 
gation of  a  demand  on  the  drawer,  and  therefore  no  evidence 
of  it  could  be  received ;  and  that  the  costs  of  a  suit  previously 
brought  for  the  same  cause  of  action,  in  which  there  was  a 
judgment  of  non  suit,  have  not  been  paid. 

On  the  merits,  the  general  issue  was  pleaded,  but  the  defend- 
ant's signature  was  admitted. 

The  petition  contains  an  allegation  that  the  note  was  duly 
protested  for  non  payment.  As  no  protest  can  be  duly  made 
without  a  demand,  the  averment  of  a  due  protest  strongly  im- 
plies a  previous  demand.  A  special  averment  of  it  is  not  abso- 
lutely necessary. 

The  receipts  of  the  clerk  and  marshal  for  the  costs,  were 
filed  below. 

The  defendant's  plea  threw  on  the  plaintiff  the  onus  proband^ 
of  all  the  facts  necessary  to  entitle  him  to  a  recovery,  to  vnt : 
demand  upon  the  maker,  protest,  and  notice  to  the  defendant. 
No  demand' appears  to  have  been  made,  but  the  protest  attests 
the  impossibility  of  a  demand  having  been  made,  as  the  re- 
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sidence  of  the  maker  could  not  be  discovered,  after  due  diligence 
being  used. 

Our  attention  has  been  drawn  to  the  case  of  Fleming  et  ah  v. 
Hill  (17  La.  3),  in  which  we  held,  that  a  mere  averment  of  due 
diligence  in  the  protest  was  insufficient,  as  it  did  not  enable  the 
court  to  determine  whether  due  diligence  was  used,  but  com- 
pelled it  to  act  on  the  opinion  of  the  notary,  who  ought  to  have 
stated  what  steps  he  had  taken  to  discover  the  residence  of  the 
maker,  to  enable  the  court  to  exercise  its  own  judgment  on  the 
sufficiency  of  these  steps.  In  the  present  case,  the  protest  is 
liable  to  the  same  objection  as  in  the  case  cited ;  but  its  suffi- 
ciency has  been  endeavored  to  be  eked  out  by  the  introduction 
of  the  notary  as  a  witness.  This  was  objected  to,  on  the  ground 
of  his  being  indirectly  interested  (G.  G.  2260.  Brumgard  v. 
Anderson^  16  La.  343),  as  he  must  be  liable  in  damages  to  the 
plaintiff,  if  he  has  not  duly  protested  it  and  given  notice.  The 
objection  was  overruled,  and  the  defendant  took  a  bill  of  excep- 
tions, on  two  grounds : 

1st.  That  the  law  requiring  the  notary  to  insert  in  a  protest  a 
detail  of  the  facts  from  which  the  use  of  due  diligence  is  to  be 
ascertained,  he  ought  not  to  be  admitted  as  a  witness,  when  he 
has  neglected  to  do  so. 

2d.  That  if  he  appears  as  such,  the  interest  he  has  in  the 
suit  makes  him  incompetent.^ 

In  the  case  of  Peyroux  v.  Davis  (17  La.  484),  we  stated  that 
we  had  frequently  held,  that  the  written  proof  provided  by  the 
act  of  the  legislature  did  not  exclude  parol  evidence  of  the 
notice  of  protest,  and  the  notary  was  examined.  The  case  now 
before  us  differs  from  that,  in  this,  that  the  notary  is  now 
attempted  to  be  repelled  from  the  book  on  account  of  an  cdleged 
interest,  while  no  such  objection  was  raised  in  the  other  case, 
the  notary  being  principally  offered  to  prove  the  notice  to  the 
endorser.  Such  a  notice  is  not  essentially  to  be  given  by  a 
notary :  it  may  be  by  any  indifferent  person ;  while  the  demand 
and  protest,  or  the  due  diligence  to  find  the  maker,  are  essen- 
tially to  be  the  acts  of  a  notary. 

The  question,  how  far  an  agent  can  be  a  witness  in  matters 
connected  with  his  agency,  and  involving  his  responsibility,  has 
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repeatedly  been  submitted  to  the  decision  of  this  court,  and  the 
rule  settled  by  their  decision,  and  recognized  by*  the  courts  of 
the  other  States,  appears  to  be,  that  an  agent  can  be  a  witness 
in  all  cases,  except  in  such  as  are  brought  against  the  principal, 
on  account  of  the  negligence  of  the  agent ;  in  all  such  cases,  he 
cannot  be  a  witness  for  the  principal.  13  La.  215.  The  first 
judge  correctly  admitted  the  witness  to  the  book. 

Lastly,  it  is  urged,  that  the  plaintiff  was  guilty  of  great  laches^ 
in  neglecting  to  communicate  to  the  notary  a  number  of  facts, 
which  would  have  enabled  the  latter  to  discover  the  residence 
of  the  maker  and  endorser  of  the  note,  although  the  notary 
called  on  him  for  information  on  that  head. 

These  facts  are,  that  the  plaintiff  received  the  note  in  pay* 
ment  for  a  lot  purchased  by  the  meJier,  on  which  there  was  a 
house,  a  lease  of  which  had  been  given,  and  was  yet  unexpired. 
It  is  urged  that  the  house,  at  the  maturity  of  the  note,  must 
have  been  occupied  by  the  lessee  or  the  purchaser ;  and  that  if 
a  call  had  been  made  on  the  premises,  the  maker  would  have 
been  found  there,  or  the  lessee  or  tenant,  from  whom  his 
residence  might  have  been  known.  The  record  contains  evi- 
dence that  the  maker  occupied  the  house  at  the  maturity  of  the 
note.  The  plaintiff  saw  the  maker  about  eleven  days  after  the 
protest,  and  made  no  enquiry  of  him  as  to  the  residence  of  the 
endorser. 

The  plaintiff,  at  the  time  of  the  protest,  although  he  did  not 
know  the  residence  of  the  endorser,  knew  a  house  from  which 
she  had  lately  removed;  and  that  she  was  still  in  the  city, 
having  seen  her  some  time  before,  and  no  application  was  made 
to  discover  her  residence  at  the  said  house  by  the  notary, 
the  plaintiff,  or  any  person  on  his  behalf;  nor  was  any  enquiry 
made  in  the  neighborhood  where  he  had  last  seen  her,  for  her 
residence. 

On  questions  of  fact,  the  decision  of  the  first  judge  has  always 
great  weight  with  us.  He  has  a  better  knowledge  of  the  parties 
and  of  the  witnesses.  All  the  circumstances  from  which  the  de- 
fendant and  appellant  seeks  to  obtain  a  judgment  in  her  favor, 
were  submitted  to  and  weighed  by  the  first  judge :  they  do  not 
present  to  us  sufficient  ground  to  come  to  a  different  conclusion. 

Judgment  affirmed. 
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Chables  Buford  v.  Joel  Johnson. 

The  certificate  of  the  Grovemor,  under  the  great  seal  of  the  State,  is  the  beat  evi- 
dence of  the  official  character  of  one  styling  himself  a  judge  of  one  of  the  courts 
of  the  State,  by  whom  a  commission  to  take  testimony  has  been  executed.  Where 
such  eyidence  is  not  produced,  nor  its  absence  accounted  for,  parol  evidence  that 
the  person  acted,  to  the  knowledge  of  the  witness,  in  the  capacity  assumed  by 
him,  cannot'be  admitted. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan, J. 

MoRPHTy  J.  The  defendant  has  appealed  from  a  judgment 
against  him  as  endorser  of  a  bill  of  exchange  for  82170,  drawn 
to  his  order  by  Smith  and  Graves,  at  Grand  Lake,  Arkansas,  on 
Ward,  Moffatt  &  Co.,  of  New  Orleans.  Our  attention  has  been 
drawn  to  a  bill  of  exceptions,  taken  to  the  opinion  of  the  judge 
permitting  the  official  capacity  of  the  magistrate,  who  received 
certain  depositions  offered  on  the  trial  below,  to  be  proved  by 
the  testimony  of  the  plaintiff's  counsel.  The  commission  was 
directed  to  James  Hickman,  Esq.,  or  any  judge  or  justice  of  the 
peace  of  Lexington,  Kentucky.  The  return  is  signed  by  a  per- 
son calling  himself  George  R.  Trotter,  judge  of  the  Lexington 
City  Court.  The  witness  deposed  that  he  has  known  Judge 
Trotter  many  years,  has  seen  him  write  and  sign,  and  has  no 
doubt  of  the  genuineness  of  his  signature  ;  that  before  and  after 
the  time  of  executing  the  commission,  he  was  acting  as  a  judge 
of  the  Lexington  City  Court ;  that  witness  never  saw  his  com- 
mission, and  does  not  know  what  Governor  appointed  him,  nor  if 
he  was  authorized  at  all  to  act  as  a  judge,  but  he  saw  him  act- 
ing as  such,  in  October,  1843.  The  certificate  of  the  Grovemor, 
under  the  great  seal  of  the  State,  is  the  usual,  and,  in  our  opinion, 
the  best  evidence  of  the  fact  sought  to  be  established.  It  was 
within  the  reach  of  the  party,  and  could  easily  have  been  pro- 
cured. The  absence  of  such  better  and  higher  evidence  of  the 
authority  of  this  person  to  act  as  a  judge,  not  being  accounted 
for,  evidence  of  an  inferior  character,  establishing,  at  best,  but  a 
presumption,  though  perhaps  a  strong  one,  of  such  authority, 
should  not,  we  think,  have  been  received.  The  case  must,  on 
that  account,  be  remanded  for  a  new  trial. 
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It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  the  case  remanded  for  a  new  trial,  with  direc- 
tion to  the  judge  to  proceed  therein  according  to  law,  and  in 
conformity  with  the  opinion  of  this  court ;  the  appellee  paying 
the  costs  of  this  appeak 

jR.  H.  Chintij  for  the  plaintiff, 

Kanet  for  the  appellant. 


SuooBsstoN  OP  Geobob  B.  Ogixek — Samhsl  G.  Ogdeb,  Adminis* 

trator,  and  another,  Appellants.  ^^  ^ 


lOr  467 
A  creditor  of  a  succession,  having  a  special  mortgage,  may  require  the  sale  of  the    UlO    88 

mortgaged  property  to  be  made  for  cash,  provided  its  appraised  value  be  obtained. 

In  this  respect  his  wish  must  always  prevail  over  that  of  the  other  creditors. 

C.P.  990, 991,  993.    C.a  U68. 

Where  an  administrator  has  been  appointed  to  a  sneccsoion,  the  widow  in  oommii.  ' 
nity,  and  the  tutrix  of  the  minors,  who  are  necessarily  beneficiary  heirs,  have  no 
right  to  interfere,  and  have  nothing  to  claim  until  the  debts  of  the  estate  are  paid, 
and  the  administration  legally  terminated.  The  sale  of  the  property  of  such  an 
estate  for  the  payment  of  its  debts.  Is  not  subject  to  the  Ibrmalities  prescribed  fiv 
the  alienation  of  the  property  of  minors,  the  benefioiary  heir  having  but  a  fesido- 
ary  interest  in  the  estate,  which  can  only  be  ascertained  by  a  full  administration. 
C.C.  1048, 1051. 

Administrators  are  placed  by  law  on  the  same  footing  as  curators  of  vacant  estates. 
They  have  the  same  powers,  and  are  subject  to  the  same  duties  and  respoori* 
bilitiee. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermum 
dez^  J. 

MicoUf  for  the  plaintiff  in  the  rule, 

F.  B.  Conrady  for  the  appellants. 

MoRPHT,  J.  J.  P.  Bei\janiin,  on  showing  to  the  court  below 
that  he  was  a  creditor  of  the  succession  of  the  late  George  B, 
Ogden,  in  the  sum  of  91,216  G7,  and  that  the  payment  of  his 
claim  was  secured  by  a  special  mortgage  and  vendor's  privi- 
lege, on  the  undivided  half  of  four  lots  of  ground  in  the  suburb 
Annunciation,  obtained  a  rule  on  the  administrator  of  the  suc- 
cession, to  show  cause  wliy  the  mortgaged  property  should  not 
be  forthwith  sold  for  cash,  by  the  Register  of  Wills,  to  pay  and 
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satisfy  said  claim.  On  a  hearing  of  the  nde,  the  sale  prayed 
for  was  ordered  to  be  made  for  cash,  after  the  usual  advertise- 
ments. From  this  order,  the  administrator,  and  Rebecca  Ogden, 
ividow  in  community  and  natural  tutrix  of  her  minor  child,  the 
issue  of  her  marriage  with  the  deceased,  have  appealed. 

This  case  has  been  submitted  to  us  without  argument  No 
points  having  been  filed,  we  are  unaware  of  the  ground  on  which 
the  order  of  the  judge  of  probates  is  complained  of,  or  its  legality 
doubted.  It  appears  to  us  authorized  by  articles  990,  991  and 
992  of  the  Code  of  Practice.  The  first  of  these  articles  makes 
it  the  duty  of  the  judges  of  probate,  on  the  application  of  any 
creditor  of  a  vacant  succession,  to  cause,  on  the  requisite 
advertisements  being  made,  so  much  of  the  property  of  said 
estate  as  is  necessary  to  pay  the  debts  of  the  same,  which  may 
be  due,  to  be  ofiered  for  sale  and  sold  at  public  auction,  to  the 
highest  bidder,  for  cash,  if  the  creditor  requires  it,  provided  the 
appraised  value  be  obtained,  &c.  Article  991  gives  the  same 
rights  to  creditors  whose  debts  are  not  yet  due,  and  provides 
that,  in  such  a  case,  the  sale  must  be  made  on  such  terms  of 
credit  as  will  corresrpond  with  the  falling  due  of  the  several 
claims  of  the  creditors ;  and  article  992  declares,  that  the  prin- 
ciples contained  in  the  two  preceding  articles  shall  apply  to  all 
.^  successions  accepted  with  benefit  of  inventory,  whether  the 

^  heirs  are  minors  or  of  age,  and  to  all  successions  administered 

^  by  administrators.    These  articles,  it  is  true,  contemplate  that, 

on  the  demand  of  one  or  more  creditors,  the  administrator  must 
sell  a  sufficiency  of  property  to  pay  all  the  debts  of  the  succes- 
sion, while,  in  the  present  case,  the  appellee  has  prayed  for,  and 
the  judge  has  ordered  only  the  sale  of  a  psurticular  piece  of 
property  to  pay  a  particular  debt ;  but  the  applicant  had  a  spe- 
cial mortgage  on  the  property,  and  the  record  does  not  inform 
us  whether  there  are  other  debts  due  by  the  estate :  but  even 
if  there  were  any,  this  court  held,  in  the  case  of  the  Succession 
oj  William  Porter  (5  Robinson,  p.  96),  that  mortgage  creditors 
of  a  succession,  though  it  be  insolvent,  are  not  bound  to  wait; 
that  they  may  require  the  sale  of  the  mortgaged  property  to  be 
made  for  cash,  provided  its  appraised  value  be  obtained ;  and 
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that  their  wish,  in  this  respect,  must  always  prevail  over  that  of 
the  other  creditors* 

When  an  administrator  has  been  appointed  to  a  succession, 
the  widow  in  community,  and  the  tutrix  of  the  minors,  who  are 
necessarily  beneficiary  heirs,  have  no  right  to  interfere,  and 
have  nothing  to  claim  until  the  debts  of  the  estate  are  paid,  and 
the  administration  of  it  has  legally  terminated.  The  sale  of  the 
property  of  such  an  estate  for  the  payment  of  debts  is  not  sub- 
ject to  the  rules  and  formalities  prescribed  for  the  alienation  of 
minors^  property  as  such,  the  beneficiary  heir  having  but  a 
residuary  interest  in  the  estate,  which  can  be  ascertained  only 
by  a  full  administration.  The  law  places  administrators  on  the 
same  footing  as  curators  of  vacant  estates,  and  establishes  for 
them  the  same  powers,  duties*  and  responsibilities.  Civil  Code, 
arts.  1048 — 1051.  Totvle^  AdministralTix  v.  Weda  et  al.^  7  La. 
315.    Pouknej^s  Heirs  v.  CeeiPs  HeirSf  8  lb.  409.    Lawmm  and 

wife  V.  Bipleyt  17  lb.  d46. 

Judgment  t^firmed. 


Ths  Maotbr  and  Wardens  of  the  Post  of  Niw  Orueanb  o.  Salt 

VADOR  Pbatb. 

The  feet  allowed  to  the  Blaster  and  Wardens  of  the  port  of  New  Orieansi  by  the 
aist  of  17  Febmaiy,  1831,  are,  at  least  when  the  services  for  which  they  an 
claimed  have  been  actually  rendered,  not  inconsistent  with  the  constitution  of  the 
United  Sutes,  nor  with  the  act  of  Congress  of  8  April,  1813,  admitting  the  State 
of  Louisiana  into  the  Union. 

Appsal  from  the  District  Court  of  the  First  District,  Buchmr 

Oft,  J. 

BosdiuSf  for  the  plaintiffs. 

T.  H.  Howard^  for  the  appellant 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  by 
which  the  plaintiffs  have  recovered  $305,  being  the  amoont  of 
fees  claimed  under  the  act  of  the  legislature,  of  the  year  1821. 
B.  &  C's.  Dig.  469. 

His  counsel  has  placed  the  case  before  us,  exclusively  on  the 
unconstitutionality  of  the  act,  which  he  conaders  as  a  violation 
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of  the  constitation  of  the  United  States,  and  especially  of  the 
8th  and  10th  sections  of  article  1st,  and  also  of  the  act  of  Con- 
gress for  the  admission  of  this  State  into  the  Union,  and  ex- 
tending the  laws  of  the  United  States  thereto. 

The  constitutionality- of  the  act  of  1805,  which  first  allowed 
fees  to  the  Masters  and  Wardens  (B.  &  G's.  Dig.  p.  465),  has 
never  been  questioned,  although  they  have  been  claimed  for 
nearly  forty  years.  In  1821,  the  fees,  which  are  the  object  of 
the  present  suit,  were  established,  in  addition  to  those  given  by 
the  former  act.  B.  ds  G's.  Dig.  p.  469.  If  the  former  fees  be 
constitutional,  nothing  has  been  said  to  induce  us  to  pronounce 
the  latter  unconstitutional,  except  that  the  act  of  1821  authori- 
ses the  demand  of  the  fees,  although  the  services  intended  to 
be  remunerated,  were  not  rendered.  The  difficulty  which  this 
circumstance  presents,  vanishes  before  the  admission  that,  in 
this  ease,  the  services  for  which  remuneration  is  demanded, 

were  actually  rendered. 

Judgment  c^firmed. 


Enoch  R.  Mudob  and  others  v.  The  CoMBfissioKEss  of  thb  Ex- 
change AND  Banking  Gobipant  of  New  Obleans,  and  Thb  St. 
Gharles  Hotel  Gompant. 

There  is  a  strong  analogy  between  the  cettto  honorum  of  an  inoolvent  and  the  admin* 
istration  of  the  Borrendered  property  by  his  syndics,  and  the  liqaidation  of 
banking  corporations,  by  commissioners,  onder  the  acts  of  14  and  26  March,  1843. 
In  both  cases,  the  property  vests,  in  effect,  in  the  creditors,  and  the  former  owner 
has  no  longer  any  right  or  interest,  but  that  of  recerring  the  rtMwtm  after  the 
payment  of  all  the  debts,  and,  for  that  porpose,  of  coercing  a  final  settlement  by 
the  commissioners.  Neither  the  insolvent  debtor,  nor  the  stockholders  of  the  in* 
solvent  corporation,  can  appear  in  coort  to  control  the  administration  of  the  asnts. 

The  legislatore  have  power  to  provide  for  the  distribution  among  the  creditors  of  the 
property  of  insolvent  corporations^  whose  charters  have  been  ftrfeiled ;  and  the 
acts  of  14  and  26  March,  1842,  for  the  liquidation  of  bank%  are  msolvent  lawa 
applicable  to  such  corporations. 

The  act  of  25  March,  1844,  incorporating  the  St  Charles  Hotel  Company,  is  not  in- 
consistent with  any  provision  of  the  constitution  of  the  State,  or  of  the  United 
States.    It  does  not  impair  the  obligation  of  any  contract,  nor  destroy  any  vested 
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right;  nor  did  the  legitUtuie,  id  its  enactment,  exeroin  any  other  than  legislatiTe 
power. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Josephs  and  Chymes^  for  the  appellants. 

Barker  and  Benjaminj  for  the  defendants. 

BuUiARD,  J.    The  petitioners  represent  that  they  are  either 
stockholders  of  the  Exchange  and  Banking  Company,  or  its 
creditors.    That  in  virtae  of  several  acts  of  the  legislature,  that 
institution  was  duly  put  into  forced  liquidation  by  a  judgment  of 
the  District  Court  of  the  First  District,  and  that  commission- 
ers were  appointed  to  liquidate  said  institution  according  to 
law.    That  as  stockholders  and  creditors,  all  its  property  was 
and  is  vested  in  them,  as  stockholders,  to  the  extent  of  their  in- 
terest, and  that,  as  creditors,  said  property  forms  the  common 
pledge  for  the  payment  of  their  claims  and  demands.    That,  on 
the  25th  March,  1844,  the  legislature  passed  an  act  incorpora- 
ting a  company  by  the  name  and  style  of  the  St  Charles  Hotel 
Company,  and  did  direct  and  enact  that  the  said  liquidating 
commissioners  should  transfer  and  convey  to  the  said  St.  Charles 
Company,  the  building  and  lots  composing  the  St  Charles  Ho- 
tel, with  all  its  fiimiture  and  appurtenances,  which  is  of  great 
value,  and  comprises  nearly  all  the  property  of  said  corporation ; 
and  did  direct  that  all  the  other  property  or  assets  should  be 
sold.    They  represent  that  all  the  enactments  and  provisions  of 
the  said  act  touching  the  alienation  and  transfer  of  the  property 
of  the  said  bank,  are  repugnant  to  the  constitution  of  the  Uni- 
ted States,  and  utterly  null  and  void,  and  ought  not  to  be  car- 
ried into  effect ;  that  it  invades  the  rights  of  property,  and  takes 
from  the  stockholders  of  the  said  bank  their  lawftd  property, 
and  vests  it  in  others,  not  for  any  public  purpose,  but  for  the 
private  benefit  of  the  St  Charles  Hotel  Company,  and  deprives 
the  creditors  of  the  bank  of  their  pledge,  without  providing  any 
adequate,  lawful,  or  valuable  consideration  or  compensation. 
They  pray  that  the  St  Charles  Hotel  Company,  by  their  presi- 
dent, and  the  liquidating  commissioners  may  be  cited,  and  that 
the  act  of  the  legislature  may  be  declared  unconstitutional  and 
void,  and  that  the  commissioners  may  be  ordered  to  retain  the 
said  property  and  assets,  and  to  proceed  with  the  administra- 
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tion  thereof.  They  pray  for  damages,  and  for  an  ii^onction  un- 
til the  farther  order  of  the*  court.  An  injunction  w&s  accord- 
ingly granted. 

A  migority  of  the  commissioners  answer,  that  they  have  ne- 
ver consented  to,  nor  refused  to  comply  with  the  requisitions  of 
the  act  of  the  legislature,  but  they  require  that  the  parties  try 
their  own  rights,  and  the  queiAion,  whether  they,  the  commis- 
sioners, have  the  right  to  transfer  the  property  of  the  stoekhold- 
ers,  as  required  by  the  charter  of  the  St.  Charles  Hotel  C<nnpany. 

The  third  comtnissioner  answers,  that  he  has  always  been 
ready  and  willing  to  comply  with  the  law  creating  the  St. 
Charles  Hotel  Company,  and  he  submits  the  question  to  the  de- 
cision of  the  court. 

The  St.  Charles  Hotel  Company  answer,  that  the  Exchange 
and  Banking  Company  was  totally  insolvent  and  unable  to  pay 
its  liabilities.  That  it  was  put  in  liquidation  according  to  law, 
and  commissioners  appointed  to  carry  on  the  liquidati<m.  That 
the  system  of  liquidation  established  by  law,  being  found  to  be 
expensive,  insufficient,  and  destructive  of  the  interests  of  the 
creditors,  a  large  minority  of  them  presented  a  petition  to  the 
legislature,  praying  that  the  assets  of  the  Company  should  be 
administered  by  the  creditors  themselves,  and  that  the  said  cred- 
itors should  be  incorporated,  and  that  the  assets,  consisting  al- 
most entirely  in  the  premises  known  as  the  St.  Charles  Hotel, 
should  be  transferred  to  them,  thus  united  as  corporators  under 
the  style  of  the  St  Charles  Hotel  Company.  That,  accordingly, 
the  act  in  question  was  passed,  which,  they  allege,  is  valid  and 
binding,  providing  especially  for  the  liquidation  of  an  insolvent 
corporation,  divests  no  property  of  the  stockholders  for  any 
other  purpose  than  that  of  paying  their  debts,  and  is  in  no  man- 
ner repugnant  to  the  constitution  of  the  United  States,  or  of 
Louisiana.  That  the  bank  being  utterly  insolvent,  the  stock- 
holders have  no  interest  whatever  in  the  manner  of  dividing  its 
assets  among  the  creditors.  That  npne  of  the  creditors  are  in- 
jured by  said  act,  but  their  interests  and  rights  fully  protected. 
The  answer  contains  other  matters  which  it  is  unnecessary  to 
set  forth,  as  the  case  turned,  in  the  court  below,  altogether  upon 
the  constitutional  validity  of  the  act  incorp<Nrating  the  new  com- 
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pany,  and  that  is  the  only  question  which  has  been  argued  in 
this  court.  That  act  was  pronounced  constitutional  by  the 
Commercial  Court,  and  the  plaintiffs  appealed. 

We  have  had  occasion  more  than  once  to  pronounce  upon 
the  analogy  which  exists  between  cases  of  a  surrender  by  in- 
solvent  debtors  to  their  creditors  and  the  administration  of  the 
property  by  them  surrendered  by  syndics,  and  the  liquidation  of 
corporations  put  in  liquidation  under  the  acts  of  1842,  and  ad- 
ministered by  commissioners.  In  both,  the  property  vests,  in 
effect,  in  the  creditors,  and  the  former  owner  has  no  longer  any 
right  or  interest,  except  that  of  receiving  such  residuum  as  may 
be  left  after  the  payment  of  all  the  debts.  It  follows,  that  nei- 
ther the  insolvent  debtor,  nor  the  stockholders  of  an  insolvent 
corporation,  have  any  faculty  to  appear  in  court  to  control  the 
administration  of  the  assets.  Their  title  is  divested,  and  they 
retain  no  other  right  than  to  receive  a  residuum^  and,  for  that 
purpose,  perhaps,  to  coerce  a  final  settlement  by  the  commission- 
ers. Such  of  the  plaintiffs,  therefore,  as  base  their  right  to  sue  on 
the  fact  that  they  were  stockholders,  cannot  maintain  their  ac- 
tion ;  and  our  attention  must  be  confined  to  the  case  as  it  relates 
to  the  creditors  of  the  Exchange  and  Banking  Company. 

And  this  brings  us  to  the  enquiry,  what  is  the  true  character 
of  the  new  corporation,  styled  the  St.  Charles  Hotel  Company? 
The  preamble  to  the  act  of  incorporation  contains  the  key  to  its 
construction.  It  is  recited  that  certain  creditors  of  the  Exchange 
Bank  have  represented  that,  in  their  opinion,  the  interest  of  the 
creditors  of  said  bank  imperiously  requires  that  the  St.  Charles 
Hotel,  which  comprises  a  large  portion  c;f  the  value  of  the  assets 
of  the  said  bank,  should  be  divided  into  shares  of  small  amounts, 
and  sold  at  public  auction,  payable  in  the  obligations  of  the 
said  bank.  To  carry  out  these  views  the  new  corporation  was 
created,  with  a  stock  divided  into  twenty  thousand  shares,  esti- 
mated nominally  at  twenty-five  dollars  per  share.  Twelve 
thousand  shares  are  to  be  handed  over  to  the  commissioners  for 
liquidating  the  bank,  to  represent  the  hotel  and  appurtenances, 
which  is  to  be  transferred  to  the  new  corporation,  subject  to  its 
liens  and  incumbrances ;  and  the  other  eight  thousand  shares 
are  to  be  sold  to  pay  off  the  incumbrances,  and  for  carrying  into 
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effect  the  objects  of  the  incorporation.  It  is  made  the  duty  of 
the  liquidating  commissioners  to  sell  the  remaining  assets  of 
the  bank,  payable  in  the  obligations  of  said  bank,  and,  imme- 
diately ailer  the  sale  of  the  other  assets,  to  dispose  of  said 
twelve  thousand  shares  to  the  highest  bidder,  after  certain  pub- 
lic notices,  not  more  than  three  thousand  shares  in  any  one 
month,  and  not  more  than  one  hundred  shares  in  a  lot,  payable 
in  the  obligations  of  the  Exchange  and  Banking  Company,  or 
specie,  or  in  part  of  each,  at  the  option  of  the  purchaser ;  and 
it  provides  that  the  whole  concerns  of  said  bank  shall  be  closed 
on  or  before  the  1st  of  January,  1845,  when  the  commissioners 
shall  file  their  final  tableau^  on  the  homologation  of  which  they 
shall  be  discharged.  The  hotel  thus  transferred  to  the  new 
company  is  to  be  administered  by  directors  chosen  by  the  stock- 
holders. 

Thus  the  creditors  have  their  choice  to  become  stockholders 
in  the  new  corporation,  by  purchasing  stock,  and  giving  in  pay- 
ment their  claims  against  the  bank,  or  to  come  in  for  their  dis- 
tributive share  of  the  assets  upon  the  final  tableau  of  distribu- 
tion, and  thus  receive  their  proportion  of  the  assets,  including 
the  proceeds  of  the  twelve  thousand  shares  representing  the 
hotel,  which  the  commissioners  are  directed  to  sell. 

We  concur  in  the  opinion  expressed  by  our  learned  brother  of 
the  Commercial  Court,  that  the  power  of  the  legislature  to  pro* 
vide  for  the  distribution  of  the  property  of  insolvent  corpora- 
tions which  have  forfeited  their  charters,  among  the  creditors, 
is  undoubted,  and  in  considering  these  acts  for  the  liquidation 
of  banks  in  no  other  light  than  as  insolvent  laws  applicable  to 
such  corporations.  If  the  legislature  had  authorized  and  di- 
rected the  commissioners  to  sell  the  hotel  in  small  shares,  pay- 
able in  claims  against  the  bank,  or  in  specie,  so  that  each  cre- 
ditor could  have  purchased  to  the  amount  of  his  credit,  or  come 
in  afterwards  upon  the  tableau  at  his  option,  he  could  not  have 
complained  of  any  violation  of  vested  rights,  nor  of  the  impair- 
ing of  the  obligation  of  his  contract,  any  more  than  a  creditor, 
in  an  ordinary  ooncurso^  when  the  property  surrendered  has  been 
sold  for  the  benefit  of  all  the  creditors,  and  each  has  an  oppor- 
tunity afforded  him  to  receive  his  just  share ;  and  if  he  comes  in 
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upon  the  tableau^  he  receives  a  part  of  the  price  of  the  property 
sold  to  make  up  the  fum^^be  distributed. 

But  it  is  said  that  me  property  belonging  to  the  bank  has 
been,  by  legislative  authority,  declared  to  be  the  property  of  a 
new  corporation,  and  that  the  legislature  can  exercise  no  such 
authority. 

To  this  it  must  be  remarked,  that,  in  order  to  ascertain  the 
true  character  of  these  enactments,  all  parts  of  the  statute  must 
be  taken  together.  '  A  critical  examination  will  show,  that  the 
directors  of  the  new  corporation  became  essentially  trustees  for 
such  of  the  creditors  as  choose  to  become  stockholders  by  ex- 
changing their  claims  against  the  bank  for  stock  in  the  hotel 
company ;  that  the  price  of  the  hotel  is  not  limited,  because  the 
stock  to  be  placed  in  the  hands  of  the  commissioners,  although 
nominally  at  twenty-five  dollars  per  share,  may  sell  for  more  or 
for  less,  and  may  be  purchased  by  the  creditors  themselves ;  and 
that  the  authority  of  the  commissioners  is  not  superseded,  but 
that  they  are  required  to  dispose  of  the  assets,  and  make  the 
distribution;  and  that,  in  substance,  they  sell  the  hotel  in 
shares,  the  whole  to  be  kept  by  the  new  directors,  in  trust  for 
the  new  stockholders;  and  that  the  legislature  reserves  the 
right  of  repealing  the  act  altogether. 

Instead  of  the  conunissioners  proceeding  directly  to  sell  the 
hotel  in  shares,  for  the  more  convenient  distribution  of  its  pro- 
ceeds among  the  creditors,  the  legislature  has  chosen  to  adopt 
a  more  circuitous  method,  by  interposing  the  machinery  of  a 
new  corporation  to  co-operate  with  the  commissioners.  The 
result  appears  to  us  essentially  the  same.  The  policy  or  expe- 
diency of  the  measure  is  no  question  for  us :  our  only  enquiry 
is,  has  it  impaired  the  obligation  of  any  existing  contract,  or 
destroyed  any  vested  right  7  or  has  the  legislature,  in  the  enact- 
ment of  the  statute,  exercised  judicial,  or  any  other  than  legis- 
lative power? 

The  case,  in  every  aspect,  differs  essentially  from  the  cele- 
brated and  leading  one  of  Dartmouth  College,  upon  which  the 
counsel  for  the  appellants  rely.  In  that  case,  an  ancient  and 
venerable  institution,  founded  originally  by  private  munificence, 
and  deriving  its  corporate  existence  from  the  crown  before  thd 
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Revolution,  was,  by  an  act  of  the  legislature  of  New  Hamp- 
shire, despoiled  of  its  property  and  ite  franchises,  which  were 
conferred  upon  a  new  corporatiorf/ Without  any  forfeiture  de- 
clared by  legitimate  authority.  That  act  was  justly  pronounced 
to  involve  a  violation  of  an  existing  contract,  and  to  be  uncon- 
stitutional. 4  Wheaton,  640.  In  the  present  case,  the  original 
corporation  was  dissolved  by  judicial  authority.  Its  efiects, 
according  to  the  existing  laws,  were  to  be  dteposed  of  by  com- 
missioners for  the  benefit  of  the  creditors ;  and  the  act  now 
under  consideration  was  passed  to  facilitate  the  commissioners 
in  selling,  in  shares,  the  principal  piece  of  property,  a  large  and 
valuable  hotel,  so  as  to  make  it  available  in  the  most  advan- 
tageous manner,  to  pay  the  debts  of  the  insolvent  bank.  We 
are  not  satisfied  that  it  is  unconstitutional ;  and  it  is  only  in  a 
very  clear  case  that  we  should  think  ourselves  authorized  to 

pronounce  an  act  of  the  legislature  void. 

Judgment  affrmed. 
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Louise  Josephine  Bauduc  v.  Peter  Conrey. 

Where  a  contract  is  attacked  on  the  ground  of  fraud,  parol  evidence  is  adminible  Xo 
prove  the  allegations  of  fraud  upon  which  the  contract  is  sought  to  be  annulled^ 
whenever  the  consent  of  the  complaining  party  is  shown,  under  the  allegations^  to 
have  been  the  consequence  of  the  fraud.  But  such  evidence  is  inadmissible  to  es- 
tablish a  verbal  agreement  of  the  defendant  to  transfer  real  property,  and  a  frau- 
dulent  refusal  on  his  part  to  comply  therewith.    C.  C.  5^55,  2256. 

The  answers  of  a  party  to  an  action,  interrogated,  under  art.  3255  of  the  Civil  Code» 
as  to  li  verbal  sale  of  an  immovable,  denying  the  sale,  cannot  be  contradicted. 

A  plaintiff  can  neither  require  the  performance,  nor  recover  damages  for  the  Bon* 
performance  of  an  agreement,  without  legal  proof  of  its  existence. 

A  party  cannot  complain  of  a  sale,  made  by  the  sheriff,  of  reid  property,  in  block, 
unless  it  be  alleged  and  proved  that  she  requested  4he  officer  to  sell  it  in  seperata 
partfu 

Appeal  from  the  District  Court  of  the  First  District,  B%l- 
ckanan^  J. 

Greiner,  for  the  appellant. 

Schmidt^  for  the  defendant.  Eveiy  transfer  of  immovable 
•property  must  be  in  writing.    Civil  Code,  art.  2255. 
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Parol  proof  is  inadmissible  to  prove  a  siale,  or  agreement  to 
sell  real  estate.  Muggah  v.  Greig^  2  La.  {^96.  Badon  v.  BadoUf 
4  La.  169.     7  La.  274. 

Parol  evidence  cannot  establish  title  to  real  estate.  McGuire 
V.  Amelung^  12  Mart.  649.     Boudreau  v.  Boudreau^  lb.  667. 

If  a  party  being  interrogated,  deny  the  sale  of  immovableSt 
his  answer  cannot  be  contradicted.  Back  v.  Hall^  3  La.  116. 
Patterson  v.  Bloss,  4  lb.  877.     Allison  v.  Fox^  5  La.  459. 

Simon,  J.  This  action  is  based  upon  a  pretended  verbal 
agreement,  alleged  to  have  existed  betweoi.  the  plaintiff  and 
the  defendant,  in  relation  to  the  purchase  of  certain  lots  bought 
by  said  defendant  at  a  sheriff's  sale,  and  to  the  retransfer  there- 
of to  be  made  by  said  defendant  to  a  third  person,  for  the  bene- 
fit of  the  plaintiff.  The  allegations  set  up  in  the  petition  show, 
in  substance,  that  the  lots  in  question  were  purchased  in  1640y 
by  one  Nadaud,  who  gave  his  three  promissory  notes  in  part 
payment  thereof,  each  for  the  sum  of  8500 ;  that  said  lots  were 
mortgaged  to  secure  the  payment  of  the  notes ;  that  subsequent- 
ly the  lots  were  sold,  successively,  to  different  persons,  as  being 
subject  to  the  mortgage,  and  that  they  became  the  property  of 
the  petitioner,  in  November,  1840.  That  the  defendant  having 
become  the  holder  of  the  notes,  and  having  obtained  a  judgment 
thereon,  caused  the  lots  to  be  seized  and  sold  by  the  sheriff;  that 
the  petitioner,  bought  them  at  the  sheriff's  sale,  on  a  credit  of 
twelve  months ;  that,  at  the  maturity  of  her  bond,  being  unable  to 
pay,  the  lots  were  seized  and  advertised  for  sale,  to  take  place  on 
the  7th  of  October,  1 843  ;  and  that  previous  to  said  day,  the  peti- 
tioner had  an  interview  with  the  defendant  who  agreed  that  if 
the  property  did  not  sell  for  its  real  value,  or  for  more  than  the 
amount  of  his  claim,  he  would  bid  the  property  off  in  his  own 
name  and  transfer  it  to  her  at  any  time  during  the  next  succeed- 
ing six  months,  if  she  would  pay  the  amount  of  his  claim,  inter- 
est and  costs,  within  that  time ;  or,  in  case  she  could  find  a  pur- 
chaser  within  that  time,  at  a  price  which  she  thought  the  value 
thereof,  said  defendant  agreed  to  transfer  the  property  as  she 
might  indicate.*  She  states  that  she  assented  to  this  proposition, 
and  required  a  writing  to  be  made,  to  which  said  defendant  re- 
plied, that  the  agreement  would  be  the  same  though  verbal,  and 
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that  she  did  not  insist  upon  it;that  she,  accordingly,exerted  herself 
to  prevent  persons  from  bidding  for  the  property, which  was  finally 
adjudicated  to  the  defendant,  for  81000,  which  is  not  more  than 
one-fourth  ol  its  value,  and  that  said  lots  were  sold  in  block, 
when  in  fact  it  would  have  been  more  advantageous  to  her,  if 
they  had  been  sold  separately. 

She  further  represents  that  before  the  expiration  of  the  six 
months,  being  unable  to  pay,  she  applied  to  the  defendant  for  an 
extension  of  time,  until  the  7th  of  October,  1844,  in  considera- 
tion  of  her  paying  interest  on  the  claim  of  915  per  month,  to 
which  said  defendant  assented  under  the  previous  conditions  ; 
and  that  it  was  further  agreed,  in  case  she  or  he  oould  find  a  pur- 
chaser, the  balance  of  the  proceeds  of  the  sale  should  go  to  beri 
after  satisfying  the  defendant's  claim  in  toto.  That  lifter  enqui- 
ry, she  found  a  purchaser  of  said  property,  for  93000 ;  that  she 
informed  defendant  of  the  fact,  and  requested  him  to  make  the 
transfer  to  the  person  in  accordance  with  the  agreement,  but 
that  the  defendant  refused  to  transfer  the  said  property,  where* 
upon  she  saw  that  he  had  acted  in  bad  faith,  and  was  dis- 
posed to  defraud  her;  that  she  immediately  caused  an  act  to  be 
prepared  by  a  notary  for  the  transfer  of  the  lots,  notified  the  de* 
fendant  thereof,  and  made  him  a  legal  tender  of  the  full  amount 
of  his  said  claim  against  her,  with  interest,  &o.,  which  ha  re- 
fused to  take  and  to  make  the  transfer. 

She  further  sets  up  allegations  of  fraud  and  false  representa* 
tions  on  the  part  of  the  defendant  towards  her,  clearly  intended 
to  lull  her  into  security  against  any  danger  of  being  defrauded  i 
(States  that  she  could  at  all  times  have  obtained  more  than  82500 
lor  the  property,  had  not  the  defendant  made  her  divers  false  re- 
presentations as  to  his  intending  to  comply  with  his  verbal  agree- 
ment ;  that  she  would  have  caused  the  property  to  be  sold  legally 
by  the  sberifi",  in  seperate  lots,  and  at  the  highest  price,  if  she  had 
not  believed  defendant's  representations,  and  relied,  on  his  pro- 
mise; or  that  she  could|have  obtained  a  loan  and  paid  the  debt,  as 
^  she  was  enabled  to  do  as  soon  as  she  discovered  the  fraud  and 
the  false  representations  of  the  defendant,  in  consequence  of 
which,  she  has  been  by  him  defrauded  in  the  sum  of  82000. 

She  prays  that  he  may  be  condemned  to  transfer  the  property' 
to  the  third  person  named  in  the  petition,  or  to  herself,  on  her 
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paying  the  amount  of  his  claim ;  or  that  she  may  have  judgment 
against  him  for  82000  damages,  sustained  by  reason  of  the  fraud 
and  false  representations  practiced  upon  her  by  the  defendant ; 
and  that  he  ma}^  be  ordered  to  answer  ten  different  interrogato- 
ries, intended  to  prove  the  alleged  agreement. 

The  defendant  joined  issue  by  denying,  generally  and  special- 
ly, all  the  allegations  of  the  petition ;  further  setting  up  his  she- 
riff's sale  and  the  circumstances  under  vt^ich  it  was  made,  and 
alleging  that  he  attended  the  sale  with  a  view  to  protect  his  in- 
.terests,  and  to  buy  the  property  rather  than  to  subject  himself  to 
be  baffled  in  obtaining  payment  of  his  judgment ;  that  he  was 
not  desirous  of  buying  the  property ;  but  that  when  the  plaintiff 
represented  herself  to  be  the  wife  of  Nadaud,  he  consented  to 
give  her  an  opportunity  of  redeeming  the  property,  and  to  trans- 
fer it  to  her,  if,  within  three  months  from  the  day  of  the  sale,  she 
should  pay  him  the  whole  judgment,  &c.  He  further  avers,  that 
this  promise  was  made  under  the  persuasion  that  she  was  Na- 
daud's  wife,  as  she  represented  herself  to  be,  and  that  had  he 
known  the  contrary,  he  would  not  have  made  her  any  promise 

at  all. 

Under  these  pleadings,  the  parties  went  to  trial.  The  answers 
of  the  defendant  to  interrogatories  were  taken  ;  his  testimony 
was  also  taken  as  evidence  in  the  cause  on  behalf  of  the  plain- 
tiff; other  parol  evidence  was  offered  by  plaintiff  and  rejected 
by  the  court ;  and,  judgment  as  in  case  of  a  non  suit  having  be  en 
rendered  in  favor  of  the  defendant,  said  plaintiff  has  appealed. 

The  answers  of  the  defendant  to  the  interrogatories  pro- 
pounded to  him,  prove,  in  substance  : 

Firsty  That  he  bid  off  the  property  in  question  at  a  sheriff's 
sale,  for  $1000. 

Secondj  Ttat  the  plaintiff,  representing  herself  to  be  the  wife 
of  L.  A.  Nadaud,  he  was  induced  to  offer  her  the  privilege  of 
redeeniing  the  property  for  her  benefit,  at  any  time  within  three 
months  from  the  date  of  the  sale,  on  the  payment  of  the 
amount  of  his  claim,which  offer  he  would  not  have  made,  had  she 
not  represented  herself  to  be  Nadaud's  wife.  Thirds  That  he  did 
not  request  Nadaud  to  speak  to  the  persons  present  at  the  sale,  and 
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prevail  upon  them  not  to  bid.  Fourth^  That  at  the  last  sale,  there 
was  no  appraisement ;  but  at  the  first  sale,  he  was  told  that  the 
property  was  appraised  at  82,500.  Fifths  That  he  allowed  the 
plaintiff  three  months  to  redeem  the  property,  under  the  belief 
that  she  was  Nadaud's  wife.  Sixth,  That  he  did  not  require 
the  plaintiff  to  pay  him  interest,  but  agreed  to  rent  her  the  pro- 
perty at  815  per  month,  payable  monthly,  whieh  rent  she  has 
paid,  and  plaintifi'  oocupies  it  as  his  tenant.  Seventh^  That  he 
has  never  offered  to  transfer  the  property  to  the  plaintiff,  in  the 
manner  mentioned  in  the  petition ;  but  that  he  recollects  having 
told  her  to  let  him  know  if  an  offer  was  made*to  buy  it ;  that  he 
never  promised  her,  nor  intended  to  give  her  the  profits  which 
he  could  realize  from  the  sale,  nor  to  allow  her  to  redeem  the 
property  after  the  lapse  of  the  first  three  months  after  the  pur- 
chase, &c.  EiglUh,  That  he  is  not  aware  that  any  request  was 
made  to  him  by  Nadaud  to  put  the  agreement  in  writing ;  and 
that  if  it  had  been,  he  would  not  have  acceded  to  it.  Ninths 
That  when  the  tender  was  made  to  him,  he  did  not  say  he  wanted 
a  few  days  to  make  up  his  account,  but  said  he  wanted  time  to 
consult  his  attorney.  Tenths  That  he  would  estimate  the  pro- 
perty, at  present,  at  92,500  or  83,000,  as  it  has  increased  in 
value  since  he  bought  it. 

The  testimony/  of  the  defendant  proves  pretty  much  the  same 
facts,  except  that  the  circumstances  are  more  detailed ;  but  it 
contains  also  certain  facts  which  are  not  stated  in  his  answers 
to  the  interrogatories.  He  says  that  he  told  the  plaintiff,  previ- 
ously to  the  sheriff's  sale,  that  he  would  bid  for  the  property  to 
the  amount  of  his  claim,  and  if  any  one  bid  more  he  had  nothing 
to  say ;  that  being  called  on  by  the  plaintiff,  before  the  expira- 
tion of  the  three  months,  for  further  time,  he  told  her  that  he  could 
not  give  her  any  more  time,  but  that  he  would  continue  to  con- 
sider her  as  his  tenant,  on  paying  $15  per  month  rent,  for  the 
balance  of  the  year ;  that  he  refusect uniformly  to  transfer  the 
property  after  the  three  months ;  that  plaintiff  was  to  redeem 
the  property  for  herself  and  children,  and  not  with  a  view  to 
speculation ;  and  that  if  he  had  not  believed  the  plaintiff  to  be 
Nadaud's  wife,  he  would  have  had  nothing  to  do  with  her,  as 
bis  object  was  to  save  Nadaud's  wife  and  children  from  distress. 
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The  whole  testimony  is  a  direct  contradiction  of  the  allegations 
of  the  petition,  and  presents  the  case  under  a  very  different 
aspect.  It  is  such  as  to  destroy  the  plaintiff's  action,  not  only 
in  relation  to  the  transfer  pf  the  property,  but  also  with  regard 
to  her  claim  for  damages,  which,  under  the  evidence  adduced, 
could  not,  for  a  moment,  be  countenanced. 

The  case,  however,  is  before  us  upon  twa  bills  of  exception, 
from  which  it  appears :  1st,  That  the  judge  a  quo  rejected  parol 
evidence  to  prove  the  agreement  and  facts  set  forth  in  the  peti- 
tion, and  the  fraud  therein  alleged.  2d,  That  he  refused  to 
permit  the  plaintiff  to  introduce  in  evidence  the  sheriff's  return 
of  the  sale,  the  appraisement  and  other  proof,  to  show  that  the 
property  in  contest  would  have  sold  for  a  much  larger  sum,  in 
separate  lots,  than  in  block,  &c. ' 

I.  On  the  first  bill  of  exceptions,  we  think  the  judge  a  quo  did 
not  err.  The  evidence  offered  had  a  tendency  not  only  to  prove 
the  verbal  agreement  declared  upon  in  the  petition,  but  also  to 
contradict  the  defendant's  answers  to  the  interrogatories,  and 
the  statements  by  him  made  in  his  testimony  taken  and  intro- 
duced as  evidence  in  the  cause  on  behalf  of  the  plaintiff.  We 
are  not  ready  to  controvert  the  doctrine,  that  a  contract  may  be 
attacked  on  the  ground  of  fraud,  and  that  parol  evidence  is  ad- 
missable  to  prove  the  allegations  of  fraud  and  deception  upon 
which  such  contract  is  sought  to  be  annulled,  whenever  the 
consent  of  the  party  complaining  is  shown,  under  the  allegations, 
to  have  been  the  consequence  of  the  fraud.  But  here,  although 
the  petition  alleges  that  the  defendant  acted  fraudulently  tow- 
ards her,  in  the  purchase  of  the  property  which  she  seeks  to 
take  from  him,  it  is  manifest  that  the  fraud  which  she  complains 
of,  if  any  ever  existed,  consists  rather  in  his  not  complying  with 
the  alleged  verbal  agreement,  than  in  the  means  which  he  may 
have  employed  to  obtain  his  title  to  the  property  in  dispute  at 
the  sheriffs  sale.  The  principal  ground  of  this  action  is,  that 
the  defendant  promised  to  transfer  said  property  to  the  plaintiff, 
or  to  another  person,  and  that  he  fraudulently  refused  to  carry 
the  agreement  into  effect ;  and  the  evidence  offered  is  intended 
to  establish  the  said  agreement  by  parol  proof,  in  violation  of 
the  law  which  says,  that  every  transfer  of  immovable  property 
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must  be  in  writing,  and  that  no  parol  evidence  shall  be  admit- 
ted to  prove  it,  or  to  prove  against  or  beyond  what  is  contained 
in  the  acts,  &c.  Civil  Code,  arts.  2255,  2256.  This  is  really 
an  attempt,  nnder  allegations  of  fraud  bearing  on  the  effect  of 
the  defendant's  refusal,  to  prove  an  agreement  to  sell  real  pro- 
perty by  parol  evidence,  and  to  compel  the  defendant,  under  a 
verbal  promise,  to  transfer  it,  or  give  a  title  thereto  to  a  third 
person  for  the  benefit  of  the  plaintiff;  and  we  cannot  hesitate 
to  say,  that  it  was  properly  rejected  below.  12  Mart.  649, 667. 
2  La.  696.  4  Ibid,  169.  7  Ibid,  274,  and  case  of  Breed  v.  Guay, 
ante^  p.  35.  In  the  case  of  Delahoussaye^s  Heirs  v.  Davis'  Heirs^ 
19  La.  410,  in  which  similar  allegations  of  fraud  were  made  in 
the  petition,  we  hield  that,  whether  the  argeement,  which  in- 
vested Davis  with  the  title  to  the  property  in  dispute,  was,  or 
was  not  fraudulent,  parol  evidence  was  equally  inadmissable. 
Here,  also,  although  it  is  alleged  that  the  property  was  adjudi- 
cated to  the  defendant,  in  consequence  of  his  false  and  fraudu- 
lent representations,  the  plaintiff  does  not  pray  in  her  petition 
that  the  sheriff's  sale  be  annulled  and  set  aside ;  and  it  is  clear 
that  she  cannot  be  allowed  to  introduce  evidence  which  would 
go  to  invalidate  it,  and  thereby  to  give  her  a  title  to  the  property 
based  only  upon  a  verbal  agreement.  The  case  of  Broussard  v. 
Sudrique,  4  La.  351,  relied  on  by  the  plaintiff's  counsel,  is  not 
applicable ;  as  in  that  case,  parol  evidence  was  admitted  to 
show  the  error  alleged  to  have  existed  in  the  contract,  in  the 
substance  of  the  thing  bought,  and  as  the  allegation  of  fraud 
was  under  the  facts  stated  in  the  answer,  closely  connected 
with  the  error  complained  of. 

But,  there  is  another  reason- why  the  evidence  was  properly 
rejected.  The  plaintiff,  after  having  thought  proper  to  probe 
the  conscience  of  her  adversary,  by  propounding  to  him  ten  in- 
terrogatories, which  he  answered  in  open  court,  on  the  29th  of 
May,  1844,  resorted  to  his  testimony  six  months  afterwards,  on 
the  trial  of  the  cause,  and  offered  him  as  her  witnessy  in  support 
of  the  allegations  contained  in  the  petition.  He  was  examined 
in  her  behalf,  and  was  cross-examined  by  the  adverse  counselt 
and  his  evidence  comes  up  with  the  record.  We  have 
already  remarked,  that  this  testimony  is  such  as  to  destroy  the 
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plaintiff's  action».as  it  proves  that  the  plaintiff's  allegations  are 
unfounded ;  and  it  appears,  by  the  bill  of  exceptions,  that  the 
object  of  said  plaintiff  in  introducing  the  parol  evidence  which 
was  rejected,  was  to  prove  the  facts  set  forth  in  her  petition,  and 
thereby  to  contradict  the  defendant's  testimony ;  this,  we  think, 
she  cannot  be  permitted  to  do.  It  is  well  settled  that  if  a 
party,  being  interrogated  on  facts  and  articles,  under  art.  2255 
of  the  Civil  Code,  deny  the  sale  upon  which  his  answers  are 
required,  his  said  answers  cannot  be  contradicted  (3  La.  118)  ; 
for  then  it  would  be  establishing  the  sale  of  an  immovable  by 
parol  testimony ;  and  it  is,  perhaps,  a  sound  principle  of  evi- 
dence, that  a  party  cannot  be  allowed  to  contradict  his  own 
witness,  so  as  to  discredit  his  testimony  (1  Starkie,  part.  2^ 
§29)  ;  for,  as  this  author  says,  it  would  be  unfair  that  he  should 
have  the  benefit  of  the  testimony,  if  favorable,  and  be  able  to 
reject  it,  if  the  contrary. 

With  regard  to  the  point,  that  the  evidence  was  admissable 
in  support  of  the  claim  for  damages  as  being  the  result  of  the 
breach  of  the  agreement,  it  suffices  to  repeat  what  this  court 
said  in  the  case  of  Allison  v.  Fox,  5  La.  460.  In  order  to  show 
the  breach,  the  contract  must  be  proved ;  and  if  it  cannot  be 
proved,  or,  what  is  the  same  thing,  not  proved  by  legal  evi- 
dence, there  can  be  no  longer  a  breach  of  it.  See  also  4  La. 
377,  in  which  we  held  that  ''he  who  claims  damages  for  the  non 
execution  of  a  contract,  must  prove  that  it  was  actually  entered 
into,  in  the  same  manner  as  if  he  required  the  specific  per- 
formance of  it."  Here,  the  plaintiff  requires  the  performance 
of  the  agreement,  or  the  payment  of  damages,  and  we  think  that 
neither  can  be  allowed,  without  legal  proof  its  existence. 

n.  On  the  second  bill  of  exceptions,  we  concur  with  the 
judge  a  quo  in  the  opinion,  that  the  evidence  offered  was  inad- 
missable.  The  object  of  the  plaintiff  was  to  prove  that  a  more 
advantageous  sale  could  have  been  made,  if  the  property  had 
been  sold  in  separate  lots,  and  not  in  block.  It  is  not  alleged 
in  the  petition,  that  she  ever  required  the  sheriff  to  appraise 
the  lots  together  or  separately,  so  as  to  have  them  offered  for 
sale  to  the  best  advantage,  as  she  might  direct,  on  the  day  of 
the  sale  (Code  Practice,  art.  676) ;  and  it  is  not  even  alleged 

Vol.  X.  60 


474  NEW  ORLEANS 


BocceHion  of  DewMrme  —  De  Lallande,  Syndic,  Appellant. 


that  she  ever  directed  the  sheriff  to  sell  them  separately.    The 

prayer  of  her  petition  does  not  seek  to  annul  the  sale,  on  the 

ground  of  any  informality  in  the  sheriff's  proceedings ;  and  as 

the  evidence  was  intended  to  show  that  the  sale  was  not  made 

to  the  best  advantage,  we  cannot  see  the  bearing  of  it,  withoat 

allegations  to  that  effect     It  is  clear  that  she  cannot  complain 

of  the  sale  made  by  the  sheriff  of  the  property  in  a  lump,  unless 

she  alleges  and  shows  that  she  vainly  required  him  to  sell  it  in 

distinct  and  separate  parts. 

On  the  merits,  the  judgment  appealed  from  appears  to  be 

fully  sustained  by  the  evidence,  so  far  as  it  was  admitted  under 

the  pleadings. 

Judgment  affirmed. 


lOr    474| 

^^   ^^  SuocsmoK  OP  Jbah  Bapfiste  Desorme — Benjamik  Potdeab  Db 

Lallakde,  Syndic,  Appellant. 

The  syndic  of  the  crcditon  of  an  insolvent  is  responsible  for  the  whole  proceeds  of 
the  sale  of  the  estaU:*  as  shown  by  the  procU-vtrhal  of  the  sale.  Where  credit  is 
claimed  for  any  sum,  he  must  show  that  he  used  proper  diligence  to  secure  and 
collect  the  amount. 

Interest  will  be  allowed  on  debts  due  by  estates  administered  by  curators,  ezeeotora, 
or  administrators,  if  the  estate  be  sufficient,  firom  the  death  of  the  debtor,  if  then 
due,  or,  fi-om  the  time  of  becoming  due,  if  after  that  event,  though  no  judicial 
demand  have  been  made  (C.  P.  939)  ;  but  this  interest  cannot  exceed  five  per  cent 
on  debts,  on  which  a  higher  rate  h;ts  not  been  stipulated  in  writing  by  the  terms 
of  the  contract 

Compound  interest  cannot  be  recovered. 

Where  the  syndic  of  the  creditors  of  an  insolvent  pays  money  without  authority 
from  the  court,  he  cannot  require  that  the  persons  so  paid  shall  be  made  parties 
to  any  proceedings  against  him,  to  render  him  responsible  for  the  sums  thus  paid. 

Appeal  from  the  Court  of  Probates  of  Pointe  Coaptet  Cloth 
lei/fJ. 

L.  JaniUf  for  the  appellant. 

T.  J.  Cooley^  contriL 

Garlakd,  J.  This  is  the  third  time  that  this  case  has  been  be* 
fore  us.  See  15  La.  15.  17  La.  111.  After  it  was  last  remand* 
ed,  the  heirs  of  Desorme*  who  had  obtained  a  reversal  of  the 
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judgment  and  a  new  trial,  filed  a  specific  opposition  to  the  ac« 
count  presented  by  the  syndic,  in  which  they  allege  that  it  does 
not  present  a  fair  and  fall  view  of  the  manner  in  which  he 
has  administered  the  estate ;  that  a  portion  is  concealed ;  and 
that  the  proceeds  of  the  sale,  and  of  a  crop  of  cotton,  are  not 
fully  accounted  for.  They  aver  that  the  account  of  debts  paid 
is  erroneous,  and  not  supported  by  vouchers  or  legal  proof;  that 
compound  interest,  at  the  rate  of  ten  per  cent  per  annum,  has 
been  allowed  on  many  claims  against  the  estate  which  bore  no 
interest  at  all,  or  only  at  the  legal  rate  ;  that  improper  charges 
against  the  estate  have  been  made,  and  that  just  and  legal  cred- 
its have  not  been  allowed ;  and,  finally,  that  as  an  unfaithful 
administrator,  the  said  syndic  is  not  entitled  to  any  commis- 
sions, or  to  be  credited  by  a  sum  of  #200,  which  is  given  as  the 
cost  of  making  out  the  account. 

When  the  cause  came  on  for  trial,  the  syndic  presented  a 
number  of  vouchers  in  support  of  his  account.  They  seem  to 
have  been  admitted  in  evidence  without  objection,  and  we  shall, 
therefore,  give  them  all  the  weight  they  are  entitled  to.  Previ- 
ous to  paying  the  debts,  he  did  not  seem  to  have  considered  it  ne« 
cessary  to  make  out  a  list  and  classification  of  them,  to  be  pre- 
sented to  the  Probate  Court  for  its  sanction  and  order  for  pay- 
ment, but  took  upon  himself  to  judge  of  their  validity.  In  many 
instances,  he  allowed  interest  at  the  rate  of  ten  per  cent  per 
annum,  on  claims  bearing  no  interest  at  all,  and  compounded  at 
that  rate.  He  did  not  show  that  he  had  used  due  diligence  to 
collect  all  the  money  for  which  the  estate  was  sold ;  and  other 
irregularities  in  the  management  of  the  succession,  and  delays 
in  rendering  an  account  were  proved.  The  property  was  sold, 
in  May,  1833  ;  about  $2500  was  received,  in  cash,  at  that  time, 
and  the  remainder  became  due  in  the  month  of  March,  in  the 
years  1834,  1835,  and  1836.  By  the  terms  of  the  sale,  good  se- 
curity was  to  be  taken  for  the  purchase  money,  and  a  mortgage 
was  retained  upon  the  lands  and  slaves.  No  account  was  pre- 
sented to  the  Court  of  Probates  until  the  month  of  October, 
1838,  and  then  a  credit  for  more  than  nine  hundred  dollars  is 
claimed,  for  sums  not  collected,  without  the  least  evidenoe  of 
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any  diligence  to   collect  the  various  sums  composing  that 
amount. 

The  Probate  judge,  after  an  examination  of  the  account  and 
vouchers,  decided  that  the  syndic  must  account  for  the  proceeds 
of  all  the  property  sold,  as  he  had  not  shown  any  diligence  to  col- 
lect the  sums  said  to  be  still  owing.  Secondly,  that  he  had  no 
right  to  allow  interest  at  the  rate  of  ten  per  cent  per  2umum 
on  debts  riot  bearing  interest  at  that  rate  by  agreement,  much 
less  to  compound  that  interest,  as  was  done  in  many  instances. 
He  held,  as  it  finally  appeared  that  the  estate  was  able  to  pay 
all  the  debts,  that  interest  at  the  rate  of  five  per  cent  per  an- 
num was  properly  chargeable  from  the  time  of  the  decease  of 
Desorme,  and  so  reduced  the  account.  Thirdly,  it  was  decided, 
that  the  charge  of  compound  interest  on  the  claims  bearing  ten 
per  cent  per  annum,  was  incorrect,  and  ought  not  to  be  allowed. 
Upon  these  principles  the  account  was  settled  and  reduced,  and 
a  judgment  for  $1,467  44,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  from  the  1st  day  of  April,  1836,  was  given 
against  the  syndic,  from  which  he  has  appealed.  The  charges 
for  commissions,  and  the  sum  of  9200,  the  expense  of  render- 
ing the  account,  were  allowed. 

The  present  counsel  for  the  appellees,  asks  us  to  dismiss  this 
appeal*  because  the  record  was  not  filed  in  this  court  in  proper 
time.  We  think  this  motion  ought  not  to  prevail,  as  the  coun- 
sel for  the  appellant  was,  in  our  opinion,  fully  excused,  if  not 
entirely  justified,  in  keeping  the  record  in  his  possession,  after 
the  letter  he  received  from  the  counsel  of  the  appellees  who 
proceeded  the  gentleman  now  employed,  and  the  understanding 
consequent  upon  it.  The  motion  involves  no  question  of  law, 
but  depends  upon  the  interpretation  of  an  agreement  entered 
into  by  counsel,  then  competent  to  conclude  it. 

Upon  the  bill  of  exceptions  taken  to  the  rejection  of  the  de- 
position of  judge  Robin,  we  do  not  find  it  necessary  to  express 
any  opinion.  The  object  of  it  was  simply  to  prove,  that  when 
the  syndic  filed  his  account  in  1838,  the  usual  notices,  by  ad- 
vertisement, were  given,  and  a  call  made  on  all  persons  inter- 
ested to  come  forward  and  oppose  its  homologation,  if  they 
thought  proper.    The  present  opponents  do  not  complain  of  a 
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want  of  notificationy  and  the  appellant  is  not  in  any  manner^in- 
jnred  by  the  rejection  of  the  evidence.  The  objections  to  the 
account  are  entirely  to  the  merits^  and  vouchers  filed  in  support 
of  it ;  and  the  fact  of  notice  being  given,  has  not  the  least  in- 
fluence upon  our  minds  in  coming  to  the  conclusions  we  have 
arrived  at. 

We  are  of  opinion  upon  the  merits,  that  the  probate  judge 
was  correct  in  holding  the  syndic  accountable  for  the*whole 
amount  of  the  proceeds  of  the  sale,  as  it  appears  on  the  prods- 
verbal.  If  a  credit^for  any  sum  is  claimed,  it  is  the'syndicVdu- 
ty  to  prove  that  he  had,  in  the  first  instance,  used  all  proper  di- 
ligence to  secure  and  collect  the  money.  It  is  not  sufficient,  as 
is  done  in  this  case,  merely  to  say  that  the  debtors  are  in  delay, 
without  an  efibrt  being  made  to  collect  the  debts  aiter  a  lapse  of 
more  than  six  years.  This  doctrine  is  too  plain  to  admit  of  ar- 
gument, or  to  require  authority  to  sustain  it. 

We  are  further  of  opinion,  that  the  judge  was  correct  in  de. 
elding  that  the  syndic  had  no  right  to  pay  interest  at  the  rate  of 
ten  per  cent  per  annum,  and  to  compound  it  on  debts  and 
*  claims  not  bearing  interest  by  the  terms  of  the  contract.  Arti- 
cle 089  of  the  Code  of  Practice  allows  interest  on  debts, 
if  the  estate  be  sufficient,  from  the  death  of  the  debtor,  if  the 
debts  were  due  at  that  time,  if  not,  from  the  time  they  became 
due.  But  this  does  not  authorize  an  allowance  often  per  cent . 
that  is  only  due  when  specially  agreed  upon  in  writing.  The 
legal  rate  is  five  per  centum,  and  the  syndic  was  wrong  in  pay- 
ing any  more.  In  the  early  part  of  his  administration,  the  syn- 
dic seems  to  have  had  doubts  as  to  the  propriety  of  paying  in- 
terest at  the  rate  he  charges,  and,  in  some  instances,  it  is  speci- 
fied in  the  receipts,  that  the  interest  shall  be  repaid  if  it  is  not 
legal  or  rightfully  received.  Contrary  to  all  expectation  this 
succession  turned  out  to  be  solvent,  and  the  creditors  were  enti- 
tied  to  all  the  law  allowed  them ;  but,  in  the  first  instance,  there 
was  every  reason  and  inducement  for  caution  and  a  strict  com- 
pliance with  the  law,  as  the  estate  was  supposed  to  be  insol- 
vent ;  yet  the  syndic  appointed^by  the  creditors,  as  we  have  be- 
fore said,  omitted  entirely  to  make  a  list^and  classification  of  the 
debts,  and  to  obtain  the  order  of  the  judge  to  pay  them.    The 


478  NEW  ORLBANa 


8aec«Mioii  of  Desonne-^De  LalUodey  Syndio*  AppeUaat. 


responsibility  for  any  errors  must,  therefore,  rest  upon  him. 
The  allowance  and  payment  by  the  syndic  of  compound  inter- 
est on  the  debts  bearing,  by  contract,  ten  per  cent  interest,  was, 
in  our  opinion,  equally  unjustifiable  and  illegal  as  on  the  other 
debts,  and  the  judge  was  correct  in  reducing  the  account  in  this 
respect  also. 

The  counsel  for  the  appellant  insists  that,  as  these  payments 
were  made  and  an  account  of  them  presented  to  the  judge,  and 
approved  by  him,  before  the  present  opposition  was  filed, 
the  appellant  is  not  responsible,  unless  the  creditors  who  re- 
ceived these  sums  be  made  parties,  and  he  relies  upon  the  deci- 
sion of  this  court  in  the  case  of  Millaudan  v.  CajuSy  6  La.,  222. 
We  do  not  think  they  are  parallel  cases.  It  is  possible  that  had 
the  syndic  presented  a  list  and  classification  of  the  debts  to  the 
Court  of  Probates,  charging  the  interest  and  compounding  it  as 
he  has  done,  and  obtained  an  order  to  pay  in  that  manner,  it 
might  be  necessary  to  bring  in  the  creditors  to  get  it  back  again ; 
but  when  a  s}iidic,  or  other  fiduciary,  entirely  disregards  the 
plain  provisions  of  the  law.  and  pays  without  authority,  he  must 
take  the  consequences.  He  cannot  send  the  heirs  in  search  of 
those  to  whom  he  has  illegally  paid  the  money  of  the  estate* 
and  get  a  credit  for  it  in  a  settlement  with  them ;  he  must  him- 
self take  the  necessary  means  to  get  it  back  again. 

The  counsel  further  contends,  that  the  appellant  is  not  respon- 
sible for  interest  at  the  rate  of  ten  per  cent  per  annum  on 
the  sum  he  is  indebted  to  the  heirs.  Until  the  act  of  13  Maroh» 
18^7  (Bull.  &L  Curry's  Dig.  p.  499),  this  was  possibly  true ;  but 
the  6th  section  of  that  act  makes  it  the  duty  of  every  syndic,  or 
other  representative  of  a  succession,  to  render  an  account  to  the 
Court  of  Probates  at  least  once  in  every  twelve  months,  and,  on 
his  failure  to  do  so,  imposes  the  obligation  of  paying  ten  per 
centum  per  annum  interest.  The  appellant  failed  for  more 
than  five  years  to  render  an  account ;  he  had  money  belonging 
to  the  estate  in  his  hands  for  a  long  time,  without  paying  the 
debts,  and  thereby  caused  the  claims  for  interest  to  be  consider- 
ably increased  against  the  estate.  We  think  substantial  jus- 
tice has  been  done  between  the  parties. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be 
affirmed,  with  costs. 
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Same  case — On  a  Re-heabino. 

Under  the  6th  aection  of  the  act  of  13th  March,  1837,  requiring  executorf,  admini- 
strators, curators,  and  syndics  to  render  full  and  fair  accounts  of  their  admini- 
stration, at  least  once  in  every  twelve  months,  under  pain  of  dismissal  from  office, 
and  of  being  condemned  to  pay  interest  at  the  rate  of  ten  per  cent  a  year  on  all 
•unu  for  which  they  may  be  responsible,  from  the  expiration  of  the  twelve  months, 
the  payment  of  such  interest  is  a  part  of  the  penalty,  and  necessarily  coupled  with 
tho  removal  from  office,  and  one  cannot  he  imposed  without  the  other ;  and  such 
penalties  can  be  only  inflicted  in  cases  which  have  arisen  since  the  promulgation 
of  the  act. 

The  syndic  of  a  sueeession  found,  after  an  examination  of  his  accounts,  to  owe  m 
balance  to  the  estate,  should  be  condemned,  like  a  curator  or  executor,  to  pay 
interest  thereon,  at  the  rate  of  five  per  cent  a  year,  from  the  date  of  the  judg* 
ment    C.  P.  1007. 

L,  /amity  for  a  re-hearing.  The  Probate  Court  allowed  on 
the  balance  found  against  the  administrator,  ten  per  cent  in- 
terest, for  eight  years,  from  the  time  when  the  notes  given  for 
the  purchase  of  the  property  fell  due. 

The  Probate  Court  quoted  no  authority  for  this  decision.  This 
court  considered  it  justified  by  the  4th  and  6th  sections  of  the 
act  of  1837.  This  statute  provides  for  a  very  different  case: 
at  all  events  it  cannot  produce  a  retroactive  effect,  and  be  con- 
strued as  imposing  a  penally  for  acts  or  omissions  anterior  to 
its  passage.  It  has  been  twice  expressly  decided  that  it  does 
not  apply  to  syndics  or  administrators  appointed  before  its  pas- 
sage. Rodriguez  v.  Dubertrandf  1  Rob.  535.  Yard^  4^.  v.  TAetr 
Creditors,  2  Rob.  401. 

But  the  case  of  Thomas^  Adminisfraiorj  v.  Bourgeois  Executor ^ 
1  Rob.  406,  is  so  perfectly  identical  with  this,  that  instead  of 
further  argument,  the  appellant  will  only  transcribe  the  deci- 
sion. That  also  was  a  suit  against  the  administrator  of  a  suc- 
cession ;  the  court  a  qua  was  also  the  Probate  Court  of  Pointe 
Coup6e,  which,  in  that  case,  as  well  as  in  this,  gave  ten  per 
cent  interest  on  the  balance  due  by  the  administrator,  from  the 
maturity  of  the  notes  given  by  the  purchasers  of  the  property 
of  the  estate.  The  judgment  of  the  Probate  Court  was  reversed, 
and  this  court  said :  ^  The  court,  however,  gave  interest  on  the 
balance  found  due  at  the  rate  of  ten  per  cent  per  annum,  under 
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the  sixth  section  of  the  act  of  1837,  which  requires  executors, 
administrators,  &c«,  at  least  once  in  twelve  months,  to  render 
a  full  account  of  their  administration,  under  the  penalty  of 
being  dismissed  from  office,  and  paying  interest  at  that  rate  on 
all  sums  for  which  they  shall  be  responsible,  from  the  date  of 
the  expiration  of  the  twelve  months.  We  are  of  opinion  that 
this  statute  is  inapplicable  in  the  present  case.  Such  a  penalty 
can  be  given  only  in  cases  expressly  provided  for ;  and,  as  the 
payment  of  interest  forms  a  part  of  the  penalty,  and  is  neces- 
sarily coupled  with  a  removal  from  office,  the  one  cannot  be 
given  without  the  other.  Nor  is  it  justified  by  the  fact  that 
the  price  of  the  property  sold,  belonging  to  the  estate  of  "Wil- 
liams, bore  interest,  after  maturity,  at  ten  per  cent.  That  sti- 
pulation would  affect  the  purchasers,  but  not  the  administrator 
of  the  estate,  who  may  have  received  payment  from  them.** 

Gaklaitd,  J.  The  counsel  for  the  syndic  has  called  our  atten- 
tion to  that  portion  of  the  judgment  appealed  from  which 
allowed  interest  against  his  client  at  the  rate  of  ten  per  cent 
per  annum  on  the  sum  he  is  indebted  to  the  heirs.  Their  coun- 
sel alleges  that  he  is  liable  to  pay  interest  at  that  rate,  under 
the  act  of  13th  March,  1837.  B.  &  C.'s  Dig.  499.  We  have 
attentively  examined  the  provisions  of  the  third  and  sixth  sec- 
tions of  that  act,  and,  after  mature  reflection,  are  of  opinion, 
that,  according  to  the  interpretation  given  to  them  by  several 
decisions  of  this  court,  the  circumstances  of  the  case  do  not 
bring  the  syndic  under  the  operation  of  them.  1  Rob.  406,  535: 
2  lb.  401.  The  question  then  arises,  from  what  date  is  the  syn- 
dic responsible  for  interest,  and  the  article  1007  of  the  Code 
of  Practice,  it  appears  to  us,  fixes  the  rate,  and  time  from,  which 
it  should  run.  It  says,  that  if,  from  a  scrutiny  of  the  account, 
the  curator,  executor,  &c.,  shall  appear  to  owe  a  balance,  he 
shall  be  sentenced  to  pay  it  to  the  heirs  or  other  claimants^ 
with  interest  from  the  day  of  judgment.  The  syndic  of  the 
succession  of  Desormes  may  be  likened  to  an  administrator  or 
executor,  and  is  liable  to  pay  interest  in  the  same  manner. 
The  judgment  of  the  Probate  Court  must,  therefore,  be  modi- 
fied, so  as  to  disallow  interest  at  the  rate  of  ten  per  cent  per 
annum,  from  April,  1836. 
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It  is,  tCerefore,  ordered  and  decreed,  that  the  jadgment  be 
affirmed  so  far  as  it  condemns  the  syndic,  Benjamin  Poydras  de 
Lallande,  to  pay  to  the  heirs  of  Jean  Baptiste  Desorme,  de- 
ceased, the  sum  of  fourteen  hundred  and  sixty-seven  dollars  and 
forty-five  cents ;  but,  as  to  the  interest  thereon,  at  the  rate  of 
ten  per  cent  per  annum,  it  is  annulled  and  reversed  ;  and  we 
do  order  and  decree,  that  said  syndic  do  pay  interest  on  the 
aforesaid  sum  of  $1,467  45,  at  the  rate  of  five  per  centum  per 
annum,  from  the  16th  day  of  February,  1842,  until  paid;  the 
said  heirs  paying  the  costs  of  this  appeal,  and  all  those  in  the 
Court  of  Probates  to  be  paid  by  the  said  Benjamin  Poydras  de 
Lallande. 


John  MoDonogh  v.  Auocste  Delabsus  and  another. 

Where  an  agent  of  a  third  person,  believing  himself  authorized  as  such  to  sell  cer- 
tain property  of  .his  principal,  receives  from  a  purchaser,  who  also  believed  that 
he  was  authorized  to  sell,  a  part  of  the  price,  which  was  paid  over  to  the  princi- 
pal, the  purchaser,  on  discovering  the  want  of  authority  in  the  vendor,  may  recov- 
er from  the  principal  the  amount  so  received  by  him,  and  this,  though  a  balance 
may  be  still  due  by  the  agent  to  the  principal,  afler  crediting  the  former  with  the 
amount  paid  over  by  him.    Art.  2134  of  the  Civil  Code  does  not  apply  to  such  a 


An  agent  is  bound  to  deliver  to  his  principal  whatever  he  has  received  by  virtue  of 
his  procuration,  though  unduly.    C.  C.  2974. 

The  relation  of  principal  and  agent  is  not  that  of  debtor  and  creditor  from  the 
moment  that  the  agent  receives  money  or  property  Cot  the  principal.  It  is  a  trust ; 
and  does  not  give  the  agent  any  title  to  the  money  or  property  so  reoeived,  which 
would  be  the  case  if  he  were  regarded  as  a  debtor.  The  a^ ent  may  become  a 
debtor  of  the  principal,  but  not  until  the  dissolution  of  the  contract  of  agency,  and 
his  neglect  or  refusal  to  account  and  deliver  over  the  funds  or  property.  While 
the  agency  continues,  the  property  or  money  In  the  hands  of  the  agent  belongs  to 
the  principal,  the  agent  being  a  mere  trustee. 

Appsai.  from  the  District  Court  of  the  First  District,  Budum* 

QUf  J. 

RoseliuSf  for  the  appellant. 

L.  Janirif  contr&. 

Garland,  J.  The  plaintiff  claims  as  against  Auguste  Delassus, 

one  of  the  defendants  in  the  court  below,  but  against  whom  no 

judgment  has  been  rendered,  and  who  is  not  before  us,  that  he 
Vol,  I.  61 
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be  decreed  to  be  the  legal  owner  and  proprietor  of  two  lots  of 
ground  and  the  stores  erected  thereon*  fronting  on  New  Levte 
street,  being  Nos.  58  and  59^  and,  as  such  owner,  that  he  be  enti- 
tled to  the  possession  and  enjoyment  of  the  same ;  and  further, 
that  said  Delassus  be  ordered  to  authorize  his  wife  to  sign  a  re- 
nunciation in  favor  of  the  petitioner,  and  to  give  him  an  unin- 
cumbered title  to  said  property ;  and,  in  case  the  court  should 
be  of  opinion  that  his  (petitioner's)  claim  to  said  property  is  not 
valid,  and  that  an  unincumbered  title  ought  not  to  be  executed 
by  Delassus,  then  he  prays  that  L.  B  Macarty  be  decreed  to 
pay  him  the  sum  of  seven  thousand  dollars,  with  legal  interest ; 
but,  if  the  title  to  said  two  houses  and  lots  be  declared  valid 
against  Delassus,  then  he  prays  for  a  judgment  against  Macarty 
for  two  thousand  dollars,  with  interest. 

The  facts  upon  which  these  claims  are  founded,  are,  that,  in 
the  year  1840,  the  defendant  Macarty  being  about  to  absent 
himself  from  the  State,  for  a  considerable  length  of  time,  if  not 
altogether,  gave  his  power  of  attorney  to  Delassus,  conferring 
on  him  as  extensive  powers  in  relation  to  the  administration 
and  management  of  his  property  and  funds  in  this  State  as 
eould  well  be  given,  and,  among  many  special  powers  granted, 
was  an  authority  to  purchase  any  real  estate  that  might  be 
mortgaged  to  him,  and  also  power  to  sell,  on  such  terms  and 
conditions  as  the  agent  should  think  advisable,  a  large  quan- 
tity of  immovable  property,  which  was  mentioned  in  the  act. 
Under  thispower  of  attorney,  Delassus  proceeded  to  manage 
and  control  the  property  and  business  of  his  principal,  until 
some  time  in  the  year  1843,  when  the  property  of  D.  T.  Wal- 
den,  a  bankrupt,  was  offered  at  public  sale  by  his  assignee. 
Upon  nine  lots  of  ground  and  the  stores  erected  on  them,  so  of- 
fered for  sale,  Macarty  had  a  mortgage,  and,  as  appears  from 
the  marshal's  deeds  of  sale,  Gasquet  became  the  purchaser  of 
two  of  them,  Macarty  of  five,  and  Delassus  of  two.  Some 
questions  have  arisen  about  the  adjudications  made  at  the  sale 
and  their  legal  effect ;  but  it  is  not  necessary  to  notice  them 
here.  From  the  evidence  it  appears,  that  Delassus  was  under 
the  impression  that  all  the  lots  and  stores  had  been  abjudicated 
to  him  as  the  agent  of  Macarty,  and  it  is  admitted  in  the  record, 
that  he  would  swear  that  he  believed  that,  under  the  power  of 
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ttttomey*  he  had  authority  to  sell  them ;  and  the  evidence  leaves 
no  doubt  on  our  minds  that  McDonogh  entertained  a  similar 
belief.  Accordingly,  a  verbal  agreement  was  entered  into  by 
which  Delassosy  as  agent  as  aforesaid,  was  to  sell  the  nine  lots 
and  stores  to  McDonogh,  for  $22,500  cash,  being  at  the  rate 
of  82,500  each.  Some  short  time  after  this  Delassos  repre« 
sented,  that  two  of  the  lots  had  been,  contrary  to  his  ezpectar- 
tion,  sold  to  Gasquet,  and  that  he  could  only  convey  seven  stores, 
which  McDonogh  agreed  to  take ;  and,  at  the  request  of  De- 
lassus,  who  represented  that  he  had  an  urgent  use  for  money  to 
remit  to  his  principal,  McDonogh  advanced  87,000  on  the 
price,  and  on  the  following  receipt :  ^  Received  from  Mr.  John 
McDonogh  seven  thousand  dollars,  on  account  of  the  property 
sold  him,  as  per  act  of  sale  to  be  passed  before  H.  B.  Genas, 
Esq.,  notary  public ;  said  property  is  composed  of  seven  stores, 
from  the  estate  of  D.  T.  Walden,  Esq.  New  Orleans,  April 
18th,  1848.  (Signed)  Per  Proc.  L.  B.  Macarty,  Acrousm  Da- 
LAssuB.^  Of  this  sum  it  is  dearly  proved,  that  80,000  was,  on 
the  same  day,  invested  in  two  bills  of  exchange,  which  were  re* 
mitted  to  Macarty  in  Paris,  who  it  is  admitted  received  the 
same,  and  got  the  money  for  them,  which  he  has  used.  The  re- 
maining 81*000,  Delassus  swears  was  employed  in  paying  a 
debt  for  which  Macarty  was  responsible.  The  power  of  attor- 
ney, and  other  necessary  papers,  were  put  into  the  hands  of 
Genas,  the  notary,  to  draw  up  the  act  of  sale  for  the  seven  lots 
and  stores,  who,  when  he  examined  the  former,  discovered  that 
although  Delassus  had  an  authority  to  purchase  property,  yet  he 
had  no  authority  to  sell  any  but  what  was  specified,  and  these 
lots  made  no  part  of  the  special  property.  This  discovery,  as 
a  matter  of  course,  put  an  end  to  the  transaction.  Delassus 
then  told  McDonogh,  that  the  title  to  two  of  the  lots  and  stores, 
to  wit,  Nos.  58  and  50,  were  in  his  own  name,  and  that  he 
would  convey  him  those  two,  which  was  agreed  to,  and  an  act 
of  sale,  dated  the  28th  of  April,  1843,  was  drawn  up  by  the  no- 
tary, Genas,  and  signed  by  both  Delassus  and  McDonogh,  and 
attested  by  one  witness,  and  so  left  for  the  purpose  of  obtain^ 
ing  the  signature  of  Madame  Delassus  to  her  renunciation  of 
all  rights  of  mortgage  and  privilege,  which  formed  a  part  of  the 
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act  On  the  18th  of  May,  1843,  Delassus,  for  reasons  stated  in 
the  letter  of  his  attorney  at  law  (which  it  is  not  necessary  to 
state  here,)  addressed  to  the  notary,  declined  proceeding  to  the 
completion  of  the  act,  and  it  remained  in  that  situation. 

From  the  accounts  rendered  by  Delassus  to  his  principal,  for 
the  months  of  May,  June,  July,  August,  September,  October  and 
November,  1842,  it  appears  that  at  the  end  of  each  of  those 
months,  he  had  a  large  sum  in  his  hands  belonging  to  his  princi- 
pal. At  the  close  of  the  last  named  month,  the  sum  amounted 
to  984,968  78.  The  instructions  of  Macarty  were,  that  98,000 
per  annum  were  to  be  remitted  to  him  in  France,  of  which  sum 
one-half  was  remitted  semi-annually ;  the  remainder  of  his 
funds  the  agent  was  to  invest  in  this  State.  Delassus  says  that, 
at  the  time  he  got  the  money  from  McDonogh,  he  was  then 
•6,000  in  arrear  of  this  remittance,  and  that  he  had  no  money 
of  Macarty's  at  the  time,  and  could  not  have  remitted  him  any 
unless  he  had  received  this  money  from  McDonogh.  He  re 
ceived  other  sums  of  money  for  Macarty,  subsequent  to  Novem* 
ber,  1842,  but  at  what  time,  or  how  much,  is  not  stated.  It  is 
not  proved,  nor  contended  that  Macarty  knew,  when  he  received 
the  96,000,  from  whom,  or  how  Delassus  got  it. 

The  foregoing  appears  to  us  a  fair  statement  of  the  t^stimonyy 
so  far/as  it  relates  to  the  controversy  between  the  plaintiff  and 
Macarty.  Those  portions  of  it  which  relate  to  the  difficulty 
between  the  former  and  Delassus,  we  have  endeavored  to  keep 
apart,  as  it  seems  to  us  that  the  consideration  of  the  case  has 
been  much  confused  by  arguing  it  as  though  it  had  been  tried 
with  Delassus,  and  he  was  a  party  before  us.  From  the  same 
cause,  perhaps,  has  arisen  some  of  the  errors  into  which  we 
think  the  district  judge  has  fallen,  who  rendered  a  final  judg- 
ment for  the  defendant  Macarty,  from  which  the  plaintiff  has 
appealed. 

In  his  judgment  the  district  judge  says,  that  ^  the  case  has 
been  tried  as  regards  the  defendant  L.  B.  Macarty  alone,  upon 
the  issue  made  up  by  his  answer  and  supplemental  answer.'' 
It  is,  therefore,  important  to  see  what  those  issues  are,  and  whe- 
ther they  should  have  been  tried  without  Delassus  being  before 
the  court.    The  judge  says  truly,  that  those  issues  are  not  alto* 
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getber  consistent  with  each  other,  nor  are  they  responsive  to  the 
demand  the  plaintiff  sets  up  against  Macarty.    He  no  where 
asks  for  a  judgment  against  him  for  the  two  lots  and  the  houses 
on  them.     That  portion  of  the  demand  is  directed  against  De- 
lassus  alone,  and  the  demand  against  Macarty  is  exclusively  for 
money ;  yet  the  court  below  has  proceeded  on  the  irrelevant 
and  inconsistent  pleas  of  one  defendant,  to  decide  a  claim  set  up 
by  the  plaintiff  against  the  other,  who  has  filed  no  answer,  and 
was  not  a  party  to  the  trial.    In  his  first  answer  Macarty  ad- 
mits that  Delassus  held  his  power  of  attorney  for  specified 
purposes,  and  that  the  property  at  Walden's  sale  was  adjudica- 
ted to  J*  R.  Jennings  and  Madame  Lalaurie,  and  that  the  as- 
signee of  Walden  had  conveyed  it  to  Delassus,  all  of  which  he 
says,  is  contrary  to  law,  and  that  those  sales  are  void.    He  then 
proceeds   to  say  that,  he  is  informed,  that  Delassus  purcha- 
sed  the  property  for  him;    but  he    avers  that  he.  had   no 
authority  to  do  so,  and  he  refuses  to  acknowledge  or  rati- 
fy the  purchase,  wherefore  the  sale  is  null,  and  the  proper 
ty  should  be  restored  to  the  assignee  of  Walden,  to  be  sold 
according  to  law;  but  if  the  sale  is  not  annulled,  then  he 
says  that  he  reserves  his  recourse  on  the  assignee,  who  he 
prays  may  be  made  a  party ;  and  further  avers  that  the  sales  to 
Delassus  were  intended  for  his  benefit,  and  that  he  accepts  them 
if  he  cannot  procure  their  nullity,  or  his  recourse  on  the  as- 
signee for  the  amount  of  the  abjudication.    There  are  other  al- 
legations in  the  answer  equally  contradictory  of  each  other, 
and  the  prayers  present  various  demands  reponsive  to  the 
claims*    That  portion  of  the  answer  which  directly  applies  to 
the  plaintiff's  demand  against  Macarty,  denies  that  Delassus 
ever  received  any  money  from  him,  or  remitted  the  same; 
wherefore  he  avers  that  the  plaintiff  has  no  clsdm  as  Delassus 
was  never  authorized  to  borrow  money  for  him,  or  to  remit  him 
any,  except  such  as  he  had  collected  from  his  debtors  or  tenants* 
The  supplemental  answer  relates  exclusively  to  the  a4}udica- 
tion  and  title  to  the  lots,  and  it  is  only  necessary  to  say  that  it 
claims  them  on  the  ground  that  they  were  adjudicated  to  Delas- 
sus as  agent  for  the  defendant,  and  that  he  accepts  them,  and 
prays  for  a  judgment. 

In  detailing  the  evidence,  we  have  stated  that  it  was  admit- 
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ted  on  the  trial  that  Delassus  would  swear  that  he  had  Ml  au* 
thority  to  sell  the  seven  lots  and  stores*  The  fact  of  the  plain* 
tiff's  believing  the  same  things  is  proved  to  our  satisfaotion^and 
neither  party  was  undeceived,  until  the  notary  carefully  exam- 
ined the  power  of  attorney,  and  informed  them  of  their  error. 
Before  this  was  done,  the  plaintiff  had  paid  the  $7000  to  Delas* 
sus,  as  the  agent  of  Macarty.  He  acted  under  a  full  belief  that 
he  was  the  agent,  and  paid  the  money  in  good  faith  on  account 
of  what  he  believed  to  be  a  valid  contract,  which  money  was 
received  by  the  defendant,  or  was  applied  to  his  benefit  This 
is  a  clear  case  of  money  paid  and  received  in  error.  But  as 
soon  as  the  notary  explained  to  the  parties  the  actual  authority 
conferred  by  the  act  of  procuration,  the  position  of  things  was 
changed,  and  the  contract  Delassus  then  made  with  the  plain- 
tiff, as  to  the  two  stores,  was  not  as  agent,  but  as  a  party  acting 
for  himself,  in  relation  to  a  sale  of  property  to  which  he  had 
an  apparent  title,  and  which  he  claimed  as  his  own,  whether 
rightfully  or  not  we  shall  not  determine,  until  he  is  before  us. 

We  now  come  to  the  only  part  of  the  case  we  propose  to 
decide  at  present,  except  so  far  as  our  judgment  shall  open  the 
question  of  the  respective  rights  or  claims  of  the  parlies  to  the 
title  to  the  property  and  the  mortgage  thereon,  which  is  to  be 
hereafter  settled,  which  is,  can  the  plaintiff  recover  of  Macarty 
the  sum  received  by  Delassus  as  his  agent,  and  by  him  appro- 
priated to  his  use  7  The  equity  of  the  demand  is  so  clear,  that 
we  cannot  hesitate  in  saying  that  the  plaintiff  ought  to  recover 
unless  there  is  some  positive  law  to  prevent  it.  The  counsel 
for  the  defence  here,  and  the  judge  below  say,  that  there  i&such 
a  law,  and  they  rely  upon  article  3134  of  the  Civil  Code  as  pro- 
tecting him  from  responsibility.  That  article  says:  **Jfth.e 
debtor  give  a  thing  in  payment  of  his  obligation,  which  he  has 
no  right  to  deliver,  it  does  not  discharge  his  obligation,  and  the 
owner  of  the  thing  given  may  reclaim  it  in  the  hands  of  the 
creditor,  unless  it  be  discharged  by  the  payment  of  money,  or 
the  delivery  of  some  of  those  things  which  are  consumed  in  the 
use,  and  the  creditor  has  used  them,  in  which  cases  neither  the 
money,  nor  thing  consumed,  can  be  reclaimed,  and  the  payment 
will  be  good."    This  article  we  find  under  the  head  of  payment 
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or  performance  in  general,  which  in  a  mode  of  extinguishing  a 
conventional  obligation.  It  therefore  becomes  necessary  to  exa- 
mine the  contract  of  mandate,  and  see  whether  it  gives  rise,  at 
once,  to  the  relation  of  debtor  and  creditor,  in  the  same  manner 
as  other  conventional  contracts  do.  Pothier  informs  us,  that  it 
is  of  the  class  of  contracts  *'  de  beinfai»ance/*  regulated  by  the 
rules  of  natural  justice.  The  mandatary  is  obliged  by  the  con- 
tract, to  render  an  account  of  his  agency  to  his  principal ;  and 
if  he  does  not,  it  gives  rise  to  the  action  mandoH  direda^  on  the 
part  of  the  principal  against  the  agent,  in  case  he  should,  with- 
out just  cause,  fail  in  executing  the  mandate  with  which  he  is 
charged,  in  which  action  he  is  liable  to  be  condemned  to  pay 
damages  and  interest  for  his  unfaithful  conduct."  Pothier,  Gon- 
trat  de  Mandat,  Nos.  2|  8,  51,  61.  Story,  in  his  Treatise  on 
Agency,  section  203,  says,  it  is  the  duty  of  the  agent  to  keep 
regular  accounts  of  all  his  transactions  on  behalf  of  his  princi- 
pal, and  to  render  them  at  all  reasonable  times,  and  to  pay  over 
or  deliver  all  the  property  and  proceeds  in  his  hands.  It  is  the 
duty  of  the  agent  to  keep  the  property  of  his  principal  separate 
from  his  own,  and  not  to  mix  it ;  if  he  does,  and  afterwards  he 
is  unable  to  distinguish  between  the  one  and  the  other,  the 
principal,  as  a  penalty,  has  a  right  to  take  all.  lb.  No.  305. 
Our  Civil  Code  says,  that  the  &gent  is  responsible  in  damages 
for  the  non  performance  of  his  duty :  he  is  bound  to  render  an 
account  of  his  management,  and  to  restore  to  his  principal 
whatever  he  has  received  by  virtue  of  his  procuration,  even 
should  he  have  received  it  unduly.  Articles  2971,  2078,  2074. 
From  these  authorities,  it  seems  to  us  that  the  law  does  not,  by 
the  contract  of  agency,  establish  at  once  the  relation  of  debtor 
and  creditor  between  the  agent  and  principal.  That  the  former 
may  finally  become  a  debtor,  and  the  latter  a  creditor,  is  unde- 
niable ;  but  not,  we  suppose,  until  the  dissolution  of  the  con- 
tract, and  the  neglect  or  refusal  of  the  agent  to  account  and 
pay  over  the  funds  and  property  in  his  hands.  Whilst  the 
agency  continues,  the  property  and  money  in  the  hands  of  the 
agent  belongs  to  the  principal :  the  agent  is  a  trustee,  and  if 
he  disposes  of  the  property  improperly,  the  principal  can  reco- 
ver it  from  the  possessor.   The  procuration  in  favor  of  Delassus 
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was  not  revoked,  and  he  notified  thereof,  when  he  received  the 
money  from  McDonough.  It  was  not  received  by  Delassus  in 
his  individual  capacity,  nor  so  paid  to  him  by  the  plaintiff;  but 
it  was  received  as  agent,  on  account  of  a  contract  which  both 
parties  believed  he  was  authorized  to  make.  Macarty  had  a 
right  to  receive  the  money,  although  unduly  received  by  his 
agent ;  he  did  receive  it ;  and  when  the  error  was  discovered, 
he  had  no  right  to  keep  it.  because  his  agent  had  not  been  faith- 
ful in  other  respects,  and  thus  enrich  himself  at  the  expense  of 
another.  If  Delassus  had  obtained  this  sum  from  the  plaintiff 
in  his  own  name,  and  had  given  it  to  Macarty,  we  should  not 
pretend  that  he  was  responsible  for  it,  unless  the  money  had 
been  stolen,  or  procured  by  a  gross  fraud,  which  is  not  alleged 
nor  pretended.  But  such  is  not  the  case.  The  name  and  credit 
of  Macarty  was  used  by  his  agent  in  a  manner  in  which  he  be- 
lieved at  the  time  that  he  was  authorized  to  use  it,  for  the 
purpose  of  getting  the  money.  He  received  it  by  virtue  of  his 
procuration,  and  gave  it  to  his  principal,  who  must  restore  it. 
Article  2134  of  the  Civil  Code  is  not,  in  our  opinion,  applicable 
to  the  case  before  us.  Delassus  did  not  give  to  Macarty  a  thing 
he  had  no  right  to  deliver ;  on  the  contrary,  what  he  gave  he 
was  bound,  as  his  agent,  to  deliver;  and,  being  proved  to 
have  been  received  and  delivered  through  error,  the  money 
must  be  repaid.  In  his  answer  Macarty  does  not  allege  that 
Delassus  was  his  debtor,  nor  that  the  money  was  received  from 
him  in  discharge  of  an  existing  debt,  although  it  was  permitted 
to  be  shown  at  the  trial,  by  Delassus'  accounts,  that  he  hadre- 
ceived  large  sums  as  agent,  which  had  not  been  accounted  for, 
and  that  no  remittance  had  been  made  for  a  considerable  time. 

We  are  not  prepared  to  establish,  as  a  general  rule,  that  the 
relation  of  principal  and  agent,  is  that  of  creditor  and  debtor  as 
soon  as  the  latter  receives  money  or  property  for  the  former. 
We  regard  it  as  something  more :  it  is  a  trust ;  and  the  receipt 
of  the  money  or  property  does  not  give  the  agent  a  title  to  it, 
which  would  be  the  case  if  he  be  regarded  as  a  debtor  alone. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  the  plaintiff, 
John  McDonogh,  do  recover  of  the  defendant  L.  B.  Macarty 
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the  sum  of  seven  thousand  dollars,  with  inteitest  at  the  rate  of 
five  per  cent  per  annum  from  the  23d  day  of  June,  1843,  the 
day  of  judicial  demand,  with  costs  in  both  courts ;  reserving  to 
the  plaintiff,  to  Delassus,  McCarty,  and  the  assignee  of  Walden, 
all  their  rights  or  title  to  and  mortgage  on  the  lots  Nos.  58  and 
59,  and  the  stores  thereon,  whenever  the  same  shall  come  up 
for  trial,  whatever  said  rights  may  be. 


Saub  case] — On  an  appucation  poa  a  RB-HSA&mo. 

Aa  agrnkt  Is  a  eompotent  witnaaa  fbt  his  principal,  in  an  aedon  against  the  latter  to 
raooTsr  a  sam  of  money,  alleged  to  have  been  paid  to  the  agent  through  error,  and 
admitted  to  have  been  paid  by  him  to  his  principaL  The  witness  Is  indifibrent, 
being  responsible  to  one  or  the  other  party  for  the  amount  in  controversy. 

L.  Janitit  for  a  re-hearing.  Tho  defendant  Macarty  left  New 
Orleans  in  1840,  for  France,  and  entrusted  the  management  of 
his  extensive  property  in  this  city,  consisting  of  houses,  money 
loaned  on  interest,  &c.  to  Delassus,  to  whom  he  gave  a  notarial 
power  of  attorney.  Among  other  things,  this  power  of  attorney 
authorized  Delassus  to  buy,  if  offered  at  judicial  sale,  any  pro« 
perty  upon  which  his  principal  had  a  mortgage,  but  not  to  sell 
it  again,  nor  to  borrow  money.  By  private  instructions,  Delas* 
sus  was  directed  to  send  to  Macarty  98,000  a  year,  in  semi- 
annual instalments.  The  evidence  shows  that  Macarty's  income 
greatly  exceeded  this  amount. 

Delassus  proved  an  unfaithful  agent  His  accounts  show 
that  in  November,  1842,  he  owed  Macarty  984,968  78.  He 
was  examined  as  a  witness  in  the  case,  and  stated  under  cross-* 
examination,  that  since  November,  1842,  the  amount  of  his  debt 
had  increased ;  that  in  April,  1848,  nine  months  of  the  usual  i^-* 
mittance  were  in  arrears,  and  that  he  had  appropriated  to  his 
private  purposes  every  dollar  of  the  balance  which  Macarty  had 
in  bis  hands. 

Daniel  T.  Walden,  a  person  on  whose  property  Macarty  had 
mortgages  to  the  amount  of  956,000,  went  into  bankruptcy  in 
1842.    The  property  on  which  Macarty's  mortgages  bore,  eon^ 
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oisted  of  nine  brtek  stares  on  New  Lev4e  «nd  Coinmerce  streets. 
Walden  bad  also  other  sUures  of  the  saiihe  description  and  in  the 
same  vicinity:  all  weie  sold  on  the  14lh  of  January,  18493,  by  the 
United  States  marshal,  under  an  order  of  the  court  of  Bank- 
ruptcy. At  this  sale  Delsssus  bought  eight  of  the  mortgaged 
stores  for  Macarty,  another  was  adjudicated  to  Jennings  but 
Delassua  took  the  bid  off  jiis  hands  for  Macarty.  For  the  sake 
of  entire  correctness  it  ought  to  be  stated,  though  it  is  imma- 
terial for  the  present  suit,  that  two  of  these  stores  were  in 
reality  adjudicated  to  Wm.  A.  Gasquet,  but  that,  by  consent  of 
parties,  the  adjudication  was  changed  to  Macarty's  name ;  the 
assignee  made  a  sale  of  them  to  Delassus,  as  Macarty's  agent, 
and  he  sold  them  immediately  afterwards  to  Wm.  A.,  and  James 
A.  Gasquet.  This  unauthorized  sale  has  giren  rise  to  another 
suit  now  pending  on  appeal.  The  whole  amount  for  which  the 
nine  stores  were  a^udicated  was  849,100.  McDonogh  was 
present  at  the  marshal's  sale»  and  bought  four  pieces  of  pro- 
perty, amounting  to  (JUMOil^ 

McDonogfa's  petition,  which  was  filed  on  the  38d  of  June» 
1843»  states,  that  on  the  16th  of  April,  184S,.  DelassuQ^  as  Mm- 
carty's  ageii;t,  agreed  to  sell  him  nine  stores  firoating  on  New 
Lev^e  and  Comaevee  streets,  which  Delassus  aUeged  he  had 
bought  on  account  of  L>  B.  Macarty,  at  the  assignee's  sate  of 
D.  T.  Walden's  estate ;  that  this  sale  was  to>  hare  been  mads 
for  #22,500,  that  is  at  the  rate  of  82,500  each  stoie;  that  Defaw> 
sua  afterwards  represented  to  him  that,  upcm  examination,  he 
found  he  had  bought  only  seven,  and  not  nine  stcnres ;  and  that, 
tiierefore,  it  was  agreed  that  these  soTen  stores  should  be  sold 
for  817,560,  still  at  the  rate  of  82,500  a  store*  h  is,  indeed,  in 
evidence,  that  a  notary  was  instructed  by  them  to  draw  op 
such  a  bill  of  sale.  Before  it  was  completed,  Delassna  repre- 
sented to  McDonogh  that  he  was  iia  need  of  fliada  to  make  a 
remittance  to  Macarty,  and  reqiKSted  him  to  advance  87,800 
on  accoi»t  of  the  contemplated  aalsw  in  conaeyiciice  of  this 
request,  McDonogh  paid  him  87,000,  and  took  the  reeeqpt  tran* 
scribed  in  the  opinion  of  the  court 

A  few  days  after  this,  Genas,  the  notary,  while  preparing  the 
deed,  examined  the  power  of  attorney  from  Macarty  to  Delaa- 
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BUS,  and  finding  that  it  did  not  contain  the  power  to  sell,  in- 
formed McDonogh  of  it.    This  put  an  end  to  the  projeeted 
negotiation.    Delassus  tlien  said  that  he  could  pass  a  sale  of  at 
least  two  of  the  stores,  as  ihey  were  in  his  own  name.    These 
were  stores  No.  58  and  59  on  New  Lev6e  street.    One  of  them 
had  been  adjudicated  at  the  assignee's  sale  to  Macarty,  but 
DelasBus  had  desired  the  assignee  to  make  the  sale  to  Madame 
Lalaurie,  whose  power  of  attorney  he  also  held.    The  other 
store  had  been  abjudicated  to  Jennings,  but  as  already  stated, 
he  had  storrendered  the  adjudication  to  Delassns,  for  Macarty. 
Ma<^arty'8  mortgage  bore  on  both  these  stores.    At  the  renewed 
request  of  Delassus,  Walden's  assignee  consented  to  disregard 
the  sale  to  Mme.  Lalaurie  and  the  adjudication  to  Jennings,  and 
to  pass  the  sale  to  Delassus.    The  assignee  states  in  his  testi- 
mony, that  it  is  customary,  after  such  ac^udications,  to  change 
the  name  of  the  bidder,  if  all  the  parties  agree  to  it.  This  done, 
the  notary  proceeded  to  make  out  the  sale  of  the  two  stores  by 
Delassus,  in  his  individual  name,  to  McDonogh.    The  sale  was 
prepared ;  the  price,  however,  of  which  the  notary  had  not  beea 
informed,  was  yet  left  in  blank,  when  both  McDonogh  and 
Delassus  went  into  the  office  of  the  notary  and  signed  the  act 
After  the  signature,  Delassus  stepped  to  the  fire  place  and 
warmed  himself;  McDonogh  approached  the  notary's  clerk  and 
said,  *^  Fill  up  the  blank  with  •5,000,''  and  this  was  accordingly 
done.    Let  it  be  remembered,  tiiat  on  the  14lli  of  January,  1843, 
they  were  adyodieated  at  913,650.    Delassus  shortly  afterwards 
left  the  office,  and  the  next  day  he  returned,  and,  looking  at  die 
act,  observed  that  the  price  agreed  upon  was  #5,000  for  each  of 
the  stores,  and  not,  as  the  act  stated,  t5,000  for  both :  he  also 
said,  that  he  had  not  heard  the  directions  given  by  McDonogh 
to  the  notary's  cleric,  after  the  signature  of  the  act.   The  notary 
and  the  clerk,  without  being  positive,  believe  that  Delassus 
might  have  heard  McDonogh's  directions.    However  this  may 
be,  Delassus  reflised  to  permit  his  wife  to  sign  the  renunciation 
ia  the  sale  which  had  been  prepared  for  her,  and  to  deliver  up 
the  stores,  and  they  were  afterwards  taken  possession  of  by 
Macart/s  new  agent.    McDonogh  then  brought  this  suit,  on 
June  28d,  1843,  before  Macart/s  return  from  Europe.     He 
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prayed  that  both  Delassus  and  Macarty  might  be  cited ;  that  the 
stores  might  be  sequestrated ;  that  he  might  be  declared  to  be 
the  owner  of  these  stores;  that  Delassus  might  be  ordered  to 
authorize  his  wife  to  sign  the  renunciation;  and  that,  if  it 
should  be  held  that  he  had  not  a  good  title  to  the  stores*  Ma* 
carty  might  at  least  be  ordered  to  refund  to  him  the  tT.OOO, 
which  he  had  paid  to  Delassus  on  the  18th  of  April.  This  is  an 
accurate  summitry  of  the  prayer  of  the  petition,  to  which  we 
shall  have  occasion  to  revert. 

A  judgment  by  default  was  taken  against  Delassus,  but  not 
confirmed.  Macarty  filed  an  answer  and  a  supplemental  an- 
swer.  The  case  was  tried,  and  the  District  Court  decided  that 
McDonogh  had  no  title  to  the  lots,  and  could  not  even  recover 
the  97,000. 

The  Supreme  Court  now  holds  that  Macarty  must  refund  to 
McDonogh  the  87,000,  refuses  to  decide  on  the  title  to  the  two 
stores,  and  reserves  to  Macarty,  McDonogh  and  Delassus,  **  ail 
their  right  or  title  to,  and  mortgage  on  the  lots  Nos.  58  and  59, 
and  the  stores  thereon,  when  the  same  shall  come  up  for  trial, 
whatever  said  rights  may  be." 

This  decision  is  contrary  to  the  prayer  of  the  plaintiff,  and 
contrary  to  the  nature  of  this  suit  Under  no  circumstances 
can  McDonogh  recover  the  87,000,  unless  it  has  first  been  de- 
cided that  he  has  no  title  to  the  property  on  account  of  which 
he  paid  it.  This  seems  to  be  obvious  beyond  argument.  Con- 
sistently  with  its  present  opinion,  the  court  should  have  decided 
at  the  same  time,  that  McDonogh  had  no  title  to  the  lots,  for  if 
the  sale  is  good,  the  payment  is  good.  The  defendant  Macarty 
should  not  be  exposed  to  the  trouble,  risk  and  expense  of  a 
second  suit  involving  the  title* 

We  now  beg  leave  to  state  what,  in  our  opinion,  the  judg- 
ment of  the  court  should  be,  under  the  pleadings  and  the  evi- 
dence of  the  case. 

The  pleadings  of  the  plaintiff  have  already  been  mentioned ; 
those  of  the  defendant,  Macarty,  were  drawn  up  in  the  alterna- 
tive, in  order  to  meet  the  facts,  as  they  might  in  the  sequel  be 
disclosed.  When  the  first  answer  was  filed,  Macarty  was  still 
in  EtJirope,  and  his  representatives  were  as  j^et,  and  professed 
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themselveSt  quite  ignaorant  of  what  had  happened  between 
Delassus  and  McDonogh,  the  assignee,  the  notary,  &c.  Nor 
had  they  time  for  tracing  up  the  devious  and  intricate  course 
of  these  dealings,  for  McDonogh  had  commenced  by  seques* 
trating  the  stores  in  their  hands.  Unless  they  gave  bond  within 
ten  days,  McDonogh  would  have  had  the  right,  under  the  act  of 
March  5th,  1842  (p.  204),  to  bond  them  himself,  and  claim  pos- 
session of  the  stores.  They  did  not,  nay  they  could  not  know, 
whether  the  real  state  of  the  facts  was  of  such  a  nature  as  to 
make  it  safe  to  claim  title  in  Macart/s  name.  They  therefore 
considered  it  necessary  to  file  an  answer  at  the  same  time  as 
the  bond,  in  order  to  explain  the  ground  upon  which  they 
claimed  the  right  of  bonding,  and  to  prevent  misconstruction ; 
and  thus  they  were  enabled  to  state  in  substance,  that  although 
they  yet  were  ignorant  whether  Macarty  had  a  title  to,  or  only 
a  mortgage  on  these  lots,  still  he  had  an  interest  in  them,  in 
one  or  the  other  capacity ;  wherefore  they  insisted  on  provi* 
sionally  i«taining  possession  thereof,  promising  to  account  for 
the  rents,  if  the  court  should  hold  that  Macarty  was  not  the 
owner.  This  answer  was  filed  on  the  last  of  the  ten  days,  a 
delay  which  was  insufficient  to  enable  them  to  ascertain  all  the 
circumstances  which  appeared  on  the  trial,  of  some  of  which 
they  indeed  then  heard  for  the  first  time. 

Under  these  circumstances  the  answer  assumed  several  hypo* 
theses,  and  alleged  : 

1.  That  the  lots  were  adjudicated  to  Mme.  Lalaurie  and  Jen- 
nings, and  that  the  transfer  of  the  ai](}udication  to  Delassus  could 
not  impair  Macarty's  rights  as  a  mortgage  creditor. 

2.  That  if  it  should  be  held  that  the  transfer  of  the  abjudica- 
tion to  Delassus,  vested  in  him  personally  a  title,  the  sale  was 
void,  and  the  property  should  be  returned  to  the  bankrupt  es- 
tate, because  an  agent  cannot  buy  at  auction  the  property,  the 
sale  of  which  he  is  directed  to  procure.     18  Duranton,  No.  206. 

3.  That  if  Delassus  intended  to  buy  the  property  for  his  own 
account,  and  the  assignee  permitted  him  to  pay  for  it  by  a  release 
of  Macarty's  mortgage,  and  thus  enabled  him  to  resell  it  free  of 
mortgage,  the  assignee  was  responsible  to  the  defendant  Macar^ 
ty,  for  the  amount  of  the  a4Jadieation.    For  an  agent  cannot 
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give  a  release  to  himself  in  the  name  of  his  {vincipaL  Seal  ▼• 
McKemian^  6  La*  407. 

4.  That  if  it  should  appear  that  Delassus,  although  he  bought 
the  property  in  his  own  name,  intended  to  take  it  for  Macart/s 
account,  and  ihst  this  form  of  the  sale  could  commit  the  rights  of 
Macarty  to  the  property,  and  enable  McDonogh  to  obtain  rights 
to  it,  then  the  defendant  Macarty,  repudiated  the  adjudications 
because  he  had  authorized  Delassus  to  buy  in  certain  property 
in  his  (Macarty's)  name,  but  not  otherwise. 

5.  That  even  if  the  form  of  the  assignee's  sale  could  vest 
rights  in  a  bona  fide  purchaser,  to  Macarty's  detriment,  still  it 
could  not  benefit  McDonogh,  who  knew  that  Delassus  was 
throughout  dealing  as  Macarty's  agent,  and  who  surreptitiously 
obtained  a  sale  of  the  two  lots  for  95000,  well  knowing  that 
three  months  previously  they  had  been  sold  at  public  auction  for 
913,650,  which  amount  they  are  fully  worth. 

6.  That  if  the  adjucation  to  Delassus  could  enure  to  the  bene- 
fit of  Macarty,  without  giving  any  rights  to  McDonogh,  the  de- 
fendant Macarty  was  willing  to  abide  by  it. 

7.  That  whether  it  should  be  held  that  he,  Macarty,  had  a  ti- 
tle, or  not,  it  was  clear  that  McD(Mu>gh  had  none,  and  that  as 
to  McDonogh  he  had  a  right  to  retain  the  possession  of  the 
Stores,  and  provisionally  to  receive  the  rents  thereof. 

8.  That  the  receipt  of  the  87000  by  Delassus,  being  unwar- 
ranted, inasmuch  as  Delassus  had  no  power  either  to  sell  the 
property  or  to  borrow  money,  Macarty  was  not  bound  by  it,  nor 
responsible  for  the  amount. 

9.  And,  finally,  the  answer  prayed  for  general  relie£ 
Afterwards  Macarty  filed  a  supplemental    answer,  which 

states  *'  that  the  transactions  mentioned  in  the  original  answer 
took  place  during  the  respondent's  absence  from  this  State,  and 
without  his  knowledge ;  that  when  it  became  necessary  to  file 
an  answer  in  the  suit,  your  respondent  was  still  not  fully  in- 
formed of  the  occurrences  connected  therewith,  and  that  in  eon- 
sequence  thereof  said  original  answer  contains  several  omis- 
sions and  inaccuracies."  The  supplemental  answer  then  pro- 
ceeds to  state  that  lot  No.  58  had  originally  been  a4judicated  to 
Delassus  for,  and  in  the  name  of  ihe  defendant  Macarty  ;  that 
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thereby  a  title  was  vested  in  him,  which  Delassus'  subsequent 
agreement  with  the  assignee  to  transfer  the  adjudication  to  Ma- 
dame Lalaurie,  could  not  divest ;  and  that  he  therefore  claimed 
the  ownership  of  that  lot.  And  finally  the  answer  stated,  as 
another  reason  of  the  nullity  of  the  assignee's  sale  to  Delassus, 
that  it  had  not  been  recorded  in  the  office  of  conveyances. 

At  the  trial,  it  further  appeared  that  Jennings,  to  whom  lot 
No.  59  had  been  adjudicated,  had  transferred  his  bid  to  Delas- 
SOS  fbff  Macarty.  This  agrees  with  Delassus'  first  statement  to 
McDonogh,  for  he  proposed  to  sell  this  property  as  Maearty'a 
agent,  and  it  was  only  after  the  notary  had  informed  McDo- 
nogh, that  Delassus  had  no  right  to  seiU  that  Delassus  took  thia 
poroperty  in  his  own  neime. 

Upon  these  pleadings,  the  District  Coart  decided : 

1*  That  the  original  adjudication  of  lot  No.  58,  in  Maearty'a 
name^  vested  a  title  in  him.  Civ.  Code,  art.  2586,  25d5,  and  the 
Iftte  case  of  the  Succession  of  P.  iV.  Boudowsftek^  9  Robinson^ 
405. 

2«  That  the  adjudication  of  lot  No^  59^  to  Jennings,  and  De- 
lassus' agreement  with  Jennings  to  take  the  bid  for  Macarty's 
aeoounty  afeo  vested  a  title  i»  Macarty,  Delassus  being  author<» 
iaed  to  bay  such  property. 

3.  That  a  title  thos  vested  in  Macarty  could  not  be  divested 
by  any  act  of  Delassus,  who  was  not  authorized  to  sell.  Least 
of  all  could  he  make  a  transfer  of  the  adjudication  to  himself. 

4.  That  although  Macarty  had  received  $6000  of  the  money 
paid  by  McDonogh  to  Delassus,  still  as  Delassus  was  indebted 
to  him  in  a  large  amount,  and  Macarty  was  not  informed  of  the 
origin  at  this  money,  but  evidently  must  have  supposed  that  it 
was  a  rendttanoe  on  account  of  what  Delassus  owned  him ; 
and  aa  furthermore  it  was  admitted  that  Macarty  had  imme- 
diately employed  this  money  in  the  payment  of  debts  and  travel- 
Uttg  expenses^  he  could  net  be  called  upon  to  refund  it.  Civil 
Code,  21d4. 

The  court  has  been  pleased  to  iind  that  these  pleadings  are 
**  irrelevant  and  contradictory,"  and  that  they  have  betrayed  the 
Distriet  Court  inte  the  confusion  which  its  judgment  exhibits^ 
by  decidtiw  <^  ^^  title,  which  was  only  in  issue  with  Delassus. 
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But  it  is  submitted  that  the  title  was  at  issue  with  Macarty^ 
The  petition  was  indeed  drawn  up  under  the  belief  that  Delas- 
sus  claimed  to  be  the  owner  of  the  lots,  and  had  them  in  his  pos- 
session,  but  it  is  directed  against  both  Delassus  and  Macarty, 
and  the  plaint!^  prays  generally  to  be  recognized  as  the  owner 
of  the  lots.  This  is  a  petitory  action  which  can  only  be  directed 
against  the  possessor  of  the  property.  The  lots  were  in  Ma- 
carty's  possession  at  the  time  of  the  institution  of  the  suit,  they 
were  sequestered  in  his  hands  and  bonded  by  him,  and  he  claims 
title  to  them  in  his  answer,  under  a  certain  state  of  facts,  which 
the  evidence  has  since  shown  to  be  the  true  one.  Both  in  the 
inferior  and  the  Supreme  Court,  the  parties  tried  this  issue  of  ti« 
tie,  and  it  seems  certain  that  if  the  court  did  decide  that  McDo- 
nogh's  title  is  good,  Macarty  could  not  contend  that  this  was 
not  res  judicata  as  to  him,  on  the  ground  the  judgment  by  default 
against  Delassus  had  not  been  made  final.  Thus  the  matter  was 
viewed  by  the  plaintiff  himself.  The  petition  says :  **  If  it  is  to 
be  decided  that  the  said  sale  is  to  be  rescinded,  then  the  petition- 
er is  entitled  to  a  judgment  against  paid  Macarty  for  the  sum  of 
97000,"  &c.  And  the  prayer  of  the  petition  asks :  *'  In  case  the 
court  should  decide  that  the  title  of  the  petitioner  is  not  valid 
and  ought  not  to  be  executed,  and  that  an  unincumbered  title  is 
not  given,  then  that  judgment  may  be  given  against  said  L.  B. 
Macarty  for  87000,"  &c. 

Hence,  it  follows,  that  if  the  title  is  not  at  issue,  the  appeal 
must  be  dismissed,  there  being  nothing  before  the  court 

But  it  is  again  submitted  that  the  title  is  at  issue,  and  ought  to 
be  abjudicated  upon  by  the  court. 

As  to  the  last  point  of  the  case,  the  only  one  decided  by  this 
court,  viz.,  McDonogh's  claim  for  the  reimbursement  of  the 
$7,000  paid  by  him,  on  the  18th  of  April,  1843,  to  Delassus.  It 
appears  in  evidence,  that  in  the  beginning  of  1843,  Macarty, 
who  had  then  long  been  without  his  usual  remittances,  and  sus- 
pected that  his  affairs  had  been  mismanaged  by  Delassus,  sent 
his  nephew,  Paulin  Blanque,  from  Europe  to  New  Orleans^ 
with  directions  to  look  into  his  affairs,  and  to  urge  Delassus  to 
make  remittances,  of  which  Macarty  was  in  the  most  pressing 
want    Delassus  refused  to  render  an  account  to  any  one  but 
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Macarty  himself,  but  admitted  that  he  was  largely  in  Macarty's 
debt    He  also  promised  constantly  to  make  remittances,  and  at 
last,  ia  April,  handed  to  P.  Blanque,  two  bills  of  exchange  to 
Macarty's  order,  to  be  sent  to  Macarty,  without  telling  Blanque 
from  what  source  he  got  the  money.    These  bills  were  received 
by  Macarty  in  Europe.    It  is  admitted  that  he  inunediately  spent 
their  proceeds,  in  the  payment  of  debts,  &c.    At  the  trial  of  the 
suit,  Delassus  was  called  as  a  witness  by  the  plaintiff.    He  sta- 
ted that,  by  his  own  accounts,  he  owed  Macarty,  in  November^ 
1842,  •84,068  73;    that  since  then  his  debt  had  increased^ 
that  when  he   received  the  87,000  from  McDonogh,  1^  had 
no  money  of  Macarty's  on  hand,  the  meaning  of  which  isy  that  he 
had  spent  it  all  for  his  personal  wants  and  private  affairs;  thsEt 
he  had  employed  $6,000  out  of  the  $7,000  he  had  received  from 
McDonogb,  in  the  purchase  of  the  two  bills  of  exchange  alio-' 
ded  to,  and  8973  or  $975  of  the  remaining  $1,000  in  the  pay- 
ment of  a  note  for  which  Macarty  was  responsible.    There  19 
no  evidence  whatever  of  the  $7,000  except  Delassus' — ^if  that  ie 
rejected,  this  part  of  the  case  fails.    All  the  testimony  was  re* 
ceived  subject  to  all  legal  exceptions.    We  have  therefore  a 
right  to  object  to  the  testimony,  relating  to  the  note  of  $973  or 
$975.    This  must  be  produced  or  accounted  for ;  better,  clearer, 
more  tangible  and  examinable  testimony  must  be  produced  of 
such  a  fact.    Besides  this  general  reservation,  a  special  bill  of 
exceptions  was  taken  to  the  admission  of  Delassus  cus  a  witness, 
on  the  ground  that  he  is  interested  and  a  party  to  the  suit.  That 
not  even  a  nominal  party  to  a  suit  can  be  examined  as  a  wit* 
ness,  has  been  decided  in  Suin  v.  Bowman^  13  Peters,  209.    De* 
lassus'  interest  is  a  moral  one,  which  may  impeach  his  testimo- 
ny though  not  render  it  inadmissible,  and  a  pecuniary  one  for 
costs.    The  latter  is  undoubted.    The  plaintiff  prays  that  De« 
lassus  may  be  ordered  to  perfect  the  title,  and  that,  in  case  it 
should  be  held  that  he  has  not  a  good  title,  Macarty  may  be 
eondemned  to  pay  him  $7,000.    If  the  plaintiff  obtains  a  judg- 
ment on  the  first  branch  of  his  demand,  Delassus  has  to  pay  the 
eosts ;  if  on  the  second  branch,  Delassus  pays  no  costs,  and  they 
fall  on  Macarty  alone.^    That  a  responsibility  for  the  payment  of 
costs  renders  a  witness  inadmissible,  is  an  elementary  prinoiple- 
Vol.  X.  6$ 
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But  in  case  Delassus'  testimony  could  be  admitted,  Macarty 
is  protected  by  art.  2 1 34  of  the  Civil  Code.  The  court,  how» 
ever,  makes  a  distinction  between  an  agent  who  is  in  debt  to 
his  principal  and  another  debtor,  and  by  this  distinction  takes 
Macarty  out  of  the  rule. 

Macarty  did  not  allege  in  his  answer  that  the  money  was  re- 
ceived in  discharge  of  a  previous  debt,  because  he  did  not  know 
it,  and,  until  the  moment  of  the  trial,  he  had  not  even  a  suspi- 
cion that  it  would  be  attempted  to  prove  that  he  had  McDo- 
nogh's  money. 

That  plausible  and  specious  arguments  may  be  made  in  fa- 
vor  of  the  position  of  McDonogh's  counsel,  cannot  be  denied ; 
they  are  never  wanting  in  the  infinite  number  of  cases  in  which 
two  innocent  parties  endeavor  to  throw  up<m  one  another,  the 
loss  occasiimed  by  the  fraud,  or  fault  of  a  third  party.  But  the 
law  puts  limits  to  such  generalities ;  unwilling  to  leave  every 
thing  to  judicial  discretion,  unable  to  provide  for  every  shade  of 
incidents,  it  furnishes  rules  for  this  class  of  cases,  framed  to  work 
best  in  the  greater  number  of  instances.  Occasional  individual 
hardship  is  a  less  serious  evil  than  universal  uncertainty.  One 
of  these  rules  is  that  contained  in  art.  2 184,  which  has  stood  the 
sanction  of  ages,  having  been  transmitted  from  the  Roman  to 
the  French,  Spanish,  and  our  own  laws.  It  is  certainly  a  hard 
case  that  A'.,  whose  money  has  been  taken  to  pay  a  debt  doe  to 
B.,  should  not  be  permitted,  with  full  proof  of  the  fact,  to  claim 
it  from  B.  B.  undoubtedly  was  enriched  at  the  expense  of 
A*  But  it  would  be  infinitely  worse  if  money  could  be  fol- 
lowed from  hand,  through  a  chain  of  titles,  like  a  tract  of 
land.  **  L'^quit^,''  says  Bigot-Pr6ameneu  on  the  corresponding 
art.  of  the  French  Code  (1288),  *'ne  permet  pas  que  le  cr^ancier 
qui  Ta  consomm^e  de  bonne  foi  puisse  6tre  inqui6t6.  Ce  serait 
une  r^vendication,  et  il  ne  pent  y  en  avoir  que  contre  le  posset- 
seur  de  mauvaise  foi,  ou  contre  celui  qui  par  fraude  a  cess6  de 
po8s6der/'  See  also  11  Toullier,  120.  12  Duranton,  48,  48. 
Dig.  Lib.  46,  Tit.  8  (de  Solut)  1.  78.  The  distinction  admitted 
by  the  court  would  deprive  the  infinitely  important  and  nume- 
rous transactions  between  principal  and  agent  of  the  proteo- 
tion  of  a  vital  law*    Art.  2184  applies  only  to  a  payment  made 
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by  a  debtor  to  his  creditor,  and  the  court  holds  that  an  agent  is 
not  a  debtor  in  the  sense  of  this  article,  **  until  the  dissolution 
of  the  contract  of  agency,  and  the  neglect,  or  refusal  of  the 
agent  to  account  and  pay  over  the  funds  and  property  in  his 
hands."  We  submit  that  perhaps  an  agent  becomes  a  debtor, 
as  soon  as  he  receives  property  of  his  principal  for  which  he  is 
accountable,  and  that  he  certainly  is  a  debtor  from  the  moment 
he  mixes  the  principal's  funds  with  his  own.  If,  for  instance,  a 
commission  merchant  deposits  all  the  funds  of  his  customers 
in  bank,  in  his  own  name,  and  the  bank  breaks,  can  he,  as  a 
depositary  might,  relieve  himself  by  returning  the  worthless  pa* 
per,  or  is  he  not  responsible  for  the  loss  7  A  fortiori  is  the  agent 
a  debtor,  when,  like  Delassus,  he  refuses  to  account,  admits  his 
indebtedness,  and  states,  under  oath,  that  he  has  spent  his  prin« 
cipal's  money.  He  is  so  much  a  debtor  that  the  law  calls  him 
a  defaulter,  and  condemns  him  to  pay  interest,  without  being 
put  tn  mora.  ^  The  attorney  is  answerable  for  the  interest  of 
any  sum  of  money  he  has  employed  to  his  own  use,  from  the 
time  he  has  so  employed  it ;  and  for  that  of  any  sum  remaining 
in  his  hands,  from  the  day  he  becomes  a  defaulter  by  delaying 
to  pay  it  over/'  Civil  Code,  art.  2964.  The  law  favors  a  bona 
fide  payment  made  to  a  creditor,  because  he  has  a  reasonable 
ground  to  expect  a  payment  from  his  debtor.  And  who  has  bet* 
ter  reasons  to  count  upon  payment  than  the  principal  from  his 
agent?  The  broad  statement  of  the  court  amounts,  in  practice, 
to  this,  that  if  one  who  is  the  agent  both  of  A.  and  B.,  should 
take  the  money  of  A.,  and  repay,  with  it,  funds  placed  in  his  hands 
by  B«,  A.  can  recover  it  from  B.,  at  any  time,  although  B.  should 
have  received  and  consumed  it  in  good  faith.  It  would  be  easy 
to  cite  numerous  instances  of  daily  occurrence  where  infinite 
mischief  and  confusion  would  result  from  the  distinction  now, 
for  the  first  time,  sanctioned  by  this,  or,  it  is  believed,  by  any 
other  court.  The  evil  of  this  decision  would  be  but  little  di- 
minished by  the  further  distinction  that  an  agent  would  be 
viewed  like  another  debtor,  after  the  revocation  or  the  expira- 
tion of  the  power  of  attorney.  By  far  the  greater  number  of 
payments  are  made  by  agents  during  the  continuance  of  their 
agency. 
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It  is  true  that  farther  on,  the  court  says  that  Macarty  must  be 
responsible  for  the  money,  because  Deiassus  gave  the  receipt  in 
his  (Macarty's)  name.  ^  If/'  says  the  court,  **  Deiassus  had  ob- 
tained this  sum  from  the  plaintiff  in  his  own  name,  and  had  given 
it  to  Macarty,  we  should  not  pretend  that  he  was  responsible  for 
it,  unless  the  money  had  been  stolen,  or  procured  by  a  gross 
fraud,  which  is  not  alleged,  nor  pretended/'  This  is  in  direct  con- 
tradiction  of  the  important  part  of  the  decision  immediately  pre* 
ceding  it  and  just  commented  on.  There  the  court  said  that 
in  order  to  take  a  payment  out  of  the  rule  of  art.  2134,  it  was 
sufficient  that  the  relation  of  principal  and  agent  had  not  ceas- 
edf  because,  until  then,  the  agent  could  not  be  called  a  debtor. 
And  the  meaning  of  the  passage  now  under  review  is,  that  if 
the  agent  receives  A.'s  money  in  his  own  name,  and  pay  it  to  his 
principal,  B.,  the  payment  will  be  good,  although  the  relation  of 
principal  and  agent  has  not  ceased.  1  his  must  then  be  because 
the  agent,  although  an  agent,  is  yet  a  debtor,  in  the  sense  of  art 
8134.    Let  us  recur  to  the  text  of  the  article. 

*'  If  the  debtor  give  a  thing  in  payment  of  his  obligation, 
which  he  has  no  right  to  deliver,  it  does  not  discharge  his  obli- 
gation, and  the  ovnier  of  the  thing  given  may  reclaim  it  in  the 
hands  of  the  creditor,  unless  it  be  discharged  by  the  payment  of 
money,  or  the  delivery  of  some  of  those  things  which  are  con- 
sumed in  the  use,  and  the  creditor  has  used  them,  in  which  cases 
neither  the  money,  nor  the  things  consumed  can  be  reclaimed, 
and  the  payment  will  be  good." 

The  inquiries  to  which  the  application  of  this  article  gives 
rise,  are:  1st.  Is  the  paying  party  a  debtor  ?  2d.  Is  the  receiv- 
ing party  his  creditor  ?  3d.  Had  the  debtor  a  right  to  deliver 
the  thing  which  he  gave  in  payment?  4th.  Was  the  payment 
made  in  money,  d&c.  ?  The  first  of  these  questions,  is  decided 
by  the  court  in  two  opposite  ways. 

The  2nd  and  4th  of  the  above  questions  are  of  no  interest  in 
this  suit,  but  the  3d  must  detain  us  a  moment.  Had  Deiassus 
a  right  to  deliver  McDonogh's  money  ?  Assuredly  not,  because 
it  did  not  belong  to  Macarty.  Here  the  court  comes  to  a  diffe- 
rent conclusion  for  which  it  relies  on  art.  2074.  '*  He"  (the  at- 
torney in  fact)  '*  is  bound  to  restore  to  his  principal  whatever 
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ke  has  reeeived  by  virtue  of  his  procuration,  even  should  he  have 
received  it  unduly.**    Deiassus,  sajrs  the  court,  received  the 
money  by  virtue  of  his  procuration.   We  submit  that  he  received 
it  in  opposition — in  violation  of  his  procuration.   He  received  it 
for  the  price  of  Macarty's  property,  which  he  had  no  right  to  sell. 
An  attorney  would  receive  by  virtue  of  his  procuration,  though 
unduly,  if,  charged  with  the  collection  of  debts,  he  extorted 
more  from  the  debtor  of  his  principal  than  was  really  due ;  if, 
being  authorized  to  sell,  but  having  private  instructions  not  to 
sell,  he  nevertheless  made  a  sale ;  if,  having  the  power  to  bor- 
row, he  borrowed  without  necessity.  Acting  in  virtue  of  a  power 
of  attorney  means  acting  under  and  in  obedience  to  it,  doing 
Something  that  it  permits,  and  therefore  representing  the  prin- 
cipal.   It  is  because  in  these  acts  he  represents  the  principal, 
that  he  must  transmit  what  he  has  received.     But  the  attorney 
who  does  something  which  he  is  not  authorized  to  do,  does  not 
represent  and  bind  the  principal,  whether  he  use  his  name,  or 
not.    Story's  Agency  No.  156.  18  Duranton  p.  228,  No.  382. 
He  no  more  acts  by  virtue  of  his  power  of  attorney,  than  he  who 
pretends  to  have  a  procuration,  and  neVer  received  any  what- 
ever from  the  principal.     Both  are  equally  pretenders.    Acting 
by  virtue  of  a  power  of  attorney,  would  be  construed  by  the 
court  into  meaning  the  same  thing  as  acting  under  the  pretence 
of  one.    But  the  best  proof  that  such  a  payment  as  was  made 
by  MeDonogh  to  Delassus,  was  not  one  of  those  to  be  trans- 
mitted to  the  principal,  according  to  art  2974,  is  this,  that  if  it 
became,  after  the  transmission  of  the  money  to  M acarty,  equi- 
valent to  a  payment  to  Macarty,  Macarty  would  at  once  be 
considered  as  having  ratified  the  illegal  sale,  a  conclusion  so  ob- 
viously wrong  that  the  premises  which  lead  to  it  cannot  be 
right.     Macarty  could  not  have  claimed  the  money  from  De- 
lassus without  having  ratified  the  sale.    How  could  then  De- 
lassus be  bound  to  transmit  it  to  him,  without  first  knowing 
whether  Macarty  would  approve  the  sale  ?    The  real,  or  pre- 
tended ignorance  of  Delassus  of  the  contents  of  his  power  of 
attorney,  cannot  possibly  make  the  least  difierence,  and  deserves 
not  be  discussed ;  this  belief  could  not  affect  the  question  of 
ownership.    Art  2184  makes  the  question  dependant  upon  the 
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fact,  not  upon  the  belief  of  the  fact  It  is  indeed  a  startliiig  and 
indefensible  proposition  that  the  writing  of  such  an  attorney, 
nay  his  simple  belief  in  matters  beyond  his  authority,  without 
the  knowledge,  or  approbation  of  the  principal,  should  be  suf- 
fered to  produce  any  effect  whatever. 

It  is  also  worthy  of  note,  that  neither  the  court,  nor  the  plain* 
tiff's  able  counsel,  adduce  the  least  authority  in  support  of  the 
distinctions  which  they  make  while  construing  articles  2184 
and  2974.  The  equity  of  this  case  is  with  Macarty.  Was 
McDonogh  indeed  the  innocent  unsuspecting  purchaser  that  ho 
represents  himself  to  be  7  Let  us  review  his  conduct.  He  is 
present,  and  a  large  purchaser  at  the  bankrupt  sale  at  which 
the  nine  stores  mortgaged  to  Macarty  are  ac^udicated  for 
949,100.  These  he  agrees  to  purchase,  three  months  afterwards, 
for  822,500.  Macarty's  large  and  unincumbered  fortune  was 
well  known  to  him ;  so  was  the  value  of  the  property,  as  fully 
equal  to  the  amount  of  the  abjudication.  Should  he  therefore  not 
have  suspected  foul  play  7  Could  it  have  escaped  lus  penetra* 
tion  that  this  was  the  closing  attempt  of  an  unfaithful  agents 
knowing  that  he  would  soon  be  deprived  of  the  power  of  in* 
creasing  the  losses  of  his  principal,  and  determined  therefore  to 
make  one  large,  last,  final  haul  7  And  after  two  of  the  nine 
stores  are  sold  to  the  Gasquets,  and  Delassus  has  also  received, 
and  appropriated  to  himself  their  proceeds,  McDonogh  makes 
another  agreement  to  take  the  remaining  seven  stores,  which 
cost  937,150  for  $17,500.  And  when  this  sale  fails,  he  insists 
upon  claiming  two  houses,  which  cost  913,650,  for  95,000 !  Thus 
far  goes  the  evidence ;  the  remainder  are  conjectures,  in  form- 
ing which  the  court  needs  no  assistance.  McDonogh  was  at 
least  guilty  of  singular  negligence  in  not  examining  the  power 
of  attorney  sooner,  nor  can  this  be  explained  in  any  other  man* 
ner,  than  by  his  eagerness  to  make  an  unconscionable  bargain 
at  Macarty's  expense.  Macarty,  on  the  other  hand,  had  placed 
on  record  a  power  of  attorney  drawn  up  with  much  care  and 
precision ;  he  had  used  every  necessary  precaution  for  the  pro- 
tection of  those  who  might  have  business  with  him  during  his 
absence. 

Gablaivd,  J.    The  complaint  of  the  counsel  of  the  applioawt 
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for  a  re-hearing  is  two-fold :  firsts  that  we  have  not  decided  in 
his  favor  one  part  of  the  case,  upon  which  we  gave  no  opinion 
at  all,  because  the  rights  of  other  persons  thaiji  those  before  us 
were  involved,  and  they  had  not  been  heard  in  the  court  below; 
and,  secondly^  he  complains,  that  what  we  did  decide  is  errone- 
ous. The  purport  of  the  argument  submitted  is,  to  prove  that 
what  has  been  decided  is  inconsistent  with  that  which  has  not 
been  acted  on  at  all.  The  counsel  has  possibly  satisfied  himself 
that  he  has  discovered  errors  in  the  opinion  of  the  court,  which 
he  endeavors  to  make  appear,  in,  we  believe,  nearly  every  case 
that  is  decided  adversely  to  him ;  but  it  does  not  follow  that 
those  errors  are  so  apparent  to  others,  who  do  not  look  at  the 
ease  through  the  same  medium,  and  endeavor  to  see  both  sides 
of  it 

One  object  of  the  petition  is,  if  possible,  to  draw  from  the 
court  an  opinion  upon  a  part  of  the  case  which  we  said  we 
would  not  decide,  as  it  was  now  presented  to  us,  and  we  see 
nothing  in  the  reasoning  of  the  counsel  to  induce  us  to  change 
that  determination. 

Upon  that  part  of  the  case  which  we  did  decide,  the  counsel 
has  not  favored  us  virith  a  single  authority  or  argument  that 
was  not  <»msidered  before  we  came  to  die  conclusions  we  have 
arrived  at.  There  is  nothing  alleged  to  affect,  in  any  manner, 
the  positive  provision  of  the  Civil  Code,  which  says,  that  the 
agent  is  bound  to  give  to  his  principal  whatever  he  has  received 
by  virtue  of  his  procuration,  even  should  he  have  received  it 
unduly.  It  is  not  denied,  and  it  is  undeniable,  for  it  was,  in 
effect,  admitted  on  the  trial,  that  Delassus,  at  the  time  he  re- 
ceived the  sum  of  97000  from  the  plaintiff,  really  believed  that 
he  had  authority  to  sell  the  property ;  and  there  is  no  doubt  that 
the  plaintiff,  at  the  time,  also  beKeved  it.  The  power  of  attor- 
ney gave  Delassus  authority  to  sell  a  large  amount  of  real 
estate,  which  power  was  probably  exercised,  and  induced  a 
belief  that  he  had  authority  to  sell  that  on  account  of  which  the 
money  was  received.  It  is  well  settled,  that  an  agent  can  only 
contract  within  the  limits  of  his  authority ;  but  it  is  equally  true, 
that  his  conduct  and  dealings  with  others,  on  behalf  of  his  prin- 
cipal, 'are  evidence  from  wfaioh  s«  authority  may  be  inferred. 


fi04  NEW  ORLEANS. 


McDonegrh  y.  DelaflBOs  and  another. 


Delassus  was  here,  with  an  authority  to  administer  generally  a 
large  estate,  real  and  personal,  and  with  special  power  to  sell 
a  number  of  houses  and  lots,  and  also  to  purchase  real  estate, 
under  certain  <;ircumstances.  He  is  seen  at  a  public  sale  exer- 
cising a  part  of  his  authority,  to  wit,  the  power  to  purchase. 
He  really  believed  that  he  had  also  the  power  to  sell  the  same 
property,  under  the  clause  of  the  procuration  authorizing  him 
to  sell,  and  so  informs  the  plaintiff,  who  believes  it,  contracts 
with  him,  advances  money  on  the  faith  of  the  contract,  which 
goes  directly  into  the  pockets  of  the  defendant  Macarty,  and 
when  the  error  is  discovered,  the  latter  says  that  he  is  jMt 
bound  to  refund  it,  because  it  has  been  expended,  and  his  agent, 
having  been  unfaithful  in  other  respects,  has  become  thereby 
his  debtor. 

The  more  the  evidence  in  this  case  is  examined,  the  more 
apparent  does  the  error,  under  which  the  parties  acted,  become. 
The  money  received  by  Delassus,  as  agent  of  the  defendant 
Macarty,  was  never  mingled  with  his  own  funds,  according  to 
the  testimony  of  Pellerin,  Nathan,  and  his  own ;  but  was  invest- 
ed at  once  in  bills  of  exchange  to  the  amount  of  $6,000,  which 
were  remitted  to  the  defendant  Macarty,  by  Blanque,  and  the 
balance  disposed  of  in  paying  a  debt  for  which  Maicarty  was 
responsible.  The  sum  received  was  given  to  the  principal,  and 
being  unduly  received,  as  we  have  before  said,  must  be  restored. 

The  counsel  has  further  urged,  that  Delassus  was  not  a  com- 
petent witness,  and  now  insists  on  a  bill  of  exceptions  which 
he  took  to  his  being  admitted  as  such,  which  he  alleges  he  ui^ged 
in  the  argument.  We  have  no  recollection  of  that  fact,  no  note 
having  been  preserved  of  the  point ;  but  we  are  willing  to  adimt 
that  he  did,  as  he  so  states,  and  have  considered  the  bill. 

As  a  general  rule,  an  agent  is  a  competent  witness  in  suits  in 
favor  of  or  against  the  principal.  There  may  be  exceptions  to 
the  rule ;  but  we  do  not  think  that  Delassus  comes  within  any 
of  them,  in  this  C€tse.  As  between  the  plaintiff  and  defendant 
Macarty,  we  do  not  see  such  an  interest,  for  or  against  either 
party,  as  should  exclude  the  testimony  of  the  witness.  If  the 
plaintiff  had  not  succeeded  in  this  case,  it  is  quite  probable  that 
Delassus  would  be  responsible  to  him  f<Hr  the  money  received ; 
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but  as  he  obtains  a  judgment,  then  the  amount  which  the  de- 
fendant Macarty  alleges  that  the  witness  is  answerable  to  him 
for  is  increased  by  the  sum  of  87000,  so  that  the  witness  stands 
responsible  to  one  party  or  the  other.  His  ultimate  responsi- 
bility for  costs  on  the  demand  alleged  against  him,  does  not,  in 
our  opiniou,  exclude  him  as  between  the  other  parties  in  the 
case.    The  re-hearing  is  reftised. 


Bemjahin  WiLUAifs  and  others,  Heirs  of  Joseph  H.  Williams,  de- 
ceased, v.  Napoleon  Bonaparte  Riddle. 

To  leooter,  in  a  petiUo^  action,  against  a  party  in  possession  claiming  title,  the 
plaintiff  most  not  only  show  a  better  title  than  the  defendant's,  bat  a  title  as  good 
as  any  whioh  the  latter  can  oppose  to  him,  whether  Tested  in  the  defendant  or  not* 
Bnt  the  outstanding  title  in  such  third  penon  most  be  a  legal,  subsisting,  and 
better  title  than  the  plaintiff's ;  and,  in  fairness,  should  be  set  forth  in  the  answer, 
that  the  plaintiff  may  have  notice  thereof. 

Appeal  from  the  District  Court  of  West  Feliciana,  Butler^  J. 

Gabland,  J.  The  plaintiffs  assert  that  they  are  the  owners 
and  legal  proprietors  of  a  tract  of  land  containing  two  hxmdred 
and  seventy-five  arpetUs^  lying  on  the  east  fork  of  Grant's  bayou, 
about  half  a  league  west  of  Thompson's  creek,  with  certain 
boundaries  as  mentioned  in  a  plat  of  survey  made  by  Ira  C. 
Kneeland  in  the  year  1810.  They  claim  it  by  virtue  of  several 
conveyances,  as  a  part  of  a  tract  of  one  thousand  superficial 
arpents  granted  and  patented  to  Don  Pedro  Robin  Delogny,  by 
Governor  M.  Gayoso,  on  the  16th  day  of  January,  in  the  year 
1799.  On  the  14th  of  November,  1820,  Delogny,  by  his  agent 
Labarte,  sold  to  Samuel  S.  Crocker  and  Isaac  Johnson,  all  that 
remained  of  a  tract  of  land  which  he  had  in  the  parish  of  Feli- 
ciana, bounded  in  part  by  the  Mississippi  river  and  Thompson's 
creek,  which  contained,  after  deducting  about  one  hundred  and 
sixty  superficial  arpeniSf  previously  sold  to  others,  about  three 
thousand  one  hundred  and  sixteen  superficial  arpents  ;  the  por- 
tion sold  being  divided  into  two  lots,  represented  on  a  plat 
annexed  to  the  sale  by  the  letters  A  and  B,  and  a  red  line  en- 
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closing  the  whole.    A  porticm  of  the  tract  of  one  thousand 
arpentSf  granted  as  aforesaid,  is  incladed  within  the  red  lines  on 
the  plat  Ay  and  all  that  part  of  it  claimed  by  the  plaintiff.    No 
boundaries  are  specified  in  the  sale,  but  on  the  plat  they  are 
plainly  represented ;  and  on  the  ecust,  the  land  claimed  is  repre- 
sented as  bounded  by  the  claim  of  Felix  Bemardt  under  whom 
the  defendant  holds.    On  the  10th  day  of  January,  1823,  Crock- 
er,  by  an  authentic  act,  sold  to  his  co-proprietor  Johnson,  his 
^^  joint  and  undivided  half  of  all  the  land,  purchased  by  said 
Crocker  and  Johnson  from  P.  R.  Delogny,  now  remaining  un- 
sold, and  by  them  held  as  joint  property.^    There  is  not  in  this 
act  any  specification  or  statement  of  boundaries,  or  quantity 
sold  previously,  or  then  sold.    At  a  probate  sale  of  the  property 
of  Isaac  Johnson,  made  in  December,  1824,  Joseph  H.  Williams^ 
under  whom  the  plaintiffs  claim  as  heirs,  became  the  purchaser 
of  ^  one  tract  of  land  containing  two  hundred  and  seventy-five 
arpentSy  more  or  less,  being  lot  No.  14.'*  This  is  the  only  descrip- 
tion of  the  land  in  (he  proces-verbalf  and  no  other  act  is  shown 
that  gives  a  further  description  of  it. 

The  defendant  answers  by  a  general  denial,  and  an  allega- 
tion that  he  purchased  the  land  at  the  probate  sale  of  James  P. 
Hearsey,  with  a  general  warranty  of  title.  He  prayed  that  the 
widow  and  heirs  of  Hearsey  might  be  cited;  and  he  further 
pleaded  the  prescription  of  ten  years.  The  l^al  representative 
of  Hearsey's  heirs,  after  a  general  d^iial  of  any  personal  re- 
sponsibility, having  accepted  the  suocession  with  the  benefit  of 
inventory,  and  the  widow  having  renounced  the  ccMmnunity, 
further  say,  that  the  land  claimed  by  the  plaintiffs  does  not 
comprise  any  portion  of  that  sold  to  Riddle  at  the  sale  of  the 
deceased,  and  that  he  has  not  been  disturbed  in  the  possession 
or  enjoyment  of  that  which  he  really  purchased. 

Although  neither  the  defendant  nor  his  warrantors,  in  their 
answers,  set  up  any  particular  title  in  themselves,  they  were 
permitted,  without  objection  on  that  ground,  to  offer  evidence 
of  one,  and  first  offered  a  certified  copy  from  a  book  filed  and 
deposited  in  the  ofilce  of  the  Register  of  the  Land-Office  in  New 
Orleans,  entitled,  ''  Registro  de  los  primeros  decretos  de  conces- 
siones  de  tierra'* — ^Register  of  the  first  decrees  or  orders  of  con- 
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cessions  of  land — from  which  it  appears,  that,  on  the  15th  of 
December,  1766,  a  concession  of  eight  arpents  front  of  land,  with 
the  ordinary  depth,  was^  made  to  Felix  Bernard,  on  the  bayou 
New  Feliciana,  about  one  league  from  the  river,  bounded  by 
the  lands  of  Edmund  Piper  and  Lewis  Alston.  This  claim  was 
surveyed  and  located,  in  1787,  by  Carlos  Tnideau,  surveyor  of 
llie  province,  with  its  front  on  the  river  Feliciana,  commonly 
known,  at  that  time,  as  the  **  Bayou  de  las  Eoores**  and  now  as 
Thompson's  -creek,  and  the  rear  line  at  the  extremity  of  the 
lands  fronting  on  the  river  Mississippi.  The  boundaries  are 
fixed,  the  proprietors  above  and  below  named,  the  length  and 
courses  of  the  lines  stated,  and  the  superficial  quantity  of  236 
8-5  arpents  mentioned ;  and  on  the  16th  of  June,  1787,  a  patent 
in  form  was  given  by  Grovemor  Miro,  conforming  in  every  re- 
spect to  the  survey.  On  the  28th  day  of  July,  1812,  Zachariah 
Smith,  of  Wilkinson  county,  Mississippi,  by  an  act  under  pri- 
vate signature  sold  ^to  Adolphns  Frederick  Smith,  of  Attaka- 
pas,  the  above  described  tract  of  land.  In  the  deed,  it  is  stated, 
that  the  land  was  granted  to  Felix  Bernard,  and  the  vendor 
says  that  he  purchased  it  of  Edvirard  Gibbons,  as  a  reference  to 
the  Spanish  records  will  show.  On  the  8th  of  January,  1819, 
Adolphus  F.  Smith,  by  public  act  before  the  judge  of  the  parish 
of  Feliciana,  sold  the  same  tract  of  land  to  John  Rhea,  who, 
under  the  act  of  Congress  of  May  4th,  1826,  entitled, ''  An  act 
isupplementary  to  the  several  acts  for  ascertaining  titles  and 
claims  to  land  in  the  St  Helena  and  Jackson  Court-house  Land 
Districts,*'  pmsented  the  same  to  the  register  and  receiver  at 
St.  Helena,  for  confirmation,  and  they  certify  that  he  is  con* 
firmed,  and  entitled  to  the  land  under  Felix  Bernard,  the  original 
grantee. 

On  the  6th  of  January,  1884,  Rhea,  by  €tn  authentic  act,  sold 
to  Hearsey,  according  to  tie  fiat  amnexed  to  the  grant  from  the 
Spanish  govemmentf  a  tract  of  land  of  eight  arpents  front  on 
Thompson's  creek,  running  back  between  parallel  lines  to  meet 
the  rear  lines  of  the  grants,  fronting  on  the  Mississippi,  being 
the  same  lands  granted  to  Don  Felix  Bernard,  containing  236 
2-6  arpents;  but  he  only  warranted  the  title  to  153  arpents^ 
fronting  on  the  creek ;  and  at  the  probate  sale  of  Hearsay's  es« 
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tate,  the  defendant.  Riddle,  purchased*  It  is  thus  shown,  that 
the  plaintiffs  claim  under  a  Spanish  patent  to  Delogny,  dated 
in  1799,  and  the  defendants  under  one  to  Felix  Bernard,  dated 
in  1787,  for  different  tracts  of  land,  which  from  the  plats  of  sur- 
vey accompanying  each  of  the  patents,  do  not  appear  to  confliot 
in  any  manner.  On  the  contrary,  the  title  to  and  plat  of  De- 
logny  calls  to  be  bounded  on  Zachariah  Smith's  tract,  which  an 
examination  of  the  plat  annexed  to  the  sale  from  Delogny  to 
Crocker  and  Johnson,  and  the  plat  of  Kneeland,  made  in  1610, 
shows  to  be  the  same  tract  granted  to  Felix  Bernard* 

The  land  in  controversy,  the  plaintiffs  allege,  forms  part  of 
what  the  witnesses  call  *'  the  Pinchey  tract ;"  and  a  witaess 
named  Rucker,  says  that  he  had  known  it  about  ten  yean  pre- 
viously to  [May,  1644 ;  that  it  was  then  in  the  possession  of 
Rhea,  under  whom  the  defendant  holds  as  vendee  of  Uear- 
sey.  Rhea  always  claimed  it,  but  neither  he  nor  Uearsey  lived 
on  it,  but  on  the  Bernard  tract,  though  the  lattter  cultivated 
it.  Kemperling  testifies  to  the  Bernard  tract  being  occupied 
for  more  than  fifty  years.  The  grantee  first  occupied  it,  then 
Gibbons,  and  he  believes  Adolphus  F.  Smith  was  on  it  for  a 
time,  he  being  the  son-in-law  of  Gibbons.  Rhea  never  person- 
ally occupied  the  premises.  Joseph  H.  Williams,  under  whom 
the  plaintiffs  claim,  first  cleared  a  field  on  the  **  Pinchey  tract/* 
but  his  houses  were  on  the  land  granted  to  Lewis  Alston.  He 
says  that  if  the  full  quantity  be  allowed  to  the  grant  to  Ber- 
nard, then  the  field  is  on  that  tract ;  but  if  not,  then  it  is  on  the 
*'  Pinchey  tract ;"  that  he  knows  the  side  lines  of  the  Bernard 
claim^  and,  as  he  understands  them,  Williams  opened  the  field 
on  it.  He  was  on  it  in  1812,  or  1818.  He  says  it  was  gener- 
ally understood  when  the  ^  Pinchey  tract* '  was  surveyed,  that  the 
quantity  was  made  out  **  by  shifty  surveying."  Bates,  the  par- 
ish surveyor,  who  made  a  survey  under  the  order  of  the  court, 
says,  that  the  tracts  of  land  fronting  on  the  Mississippi  can  all 
have  their  full  compliment  or  quantity,  without  touching  the 
Bernard  tract  at  all ;  that  it  is  fully  three  miles  from  its  back 
line  to  the  river.  He  says,  that  if  he  was  called  on  to  locate 
the  Bernard  and'  Delogny  tracts,  he  would  first  run  out  the  first 
named  grant,^giving  it  the  full  quantity.    He  proceeds  to  de- 


MAY,   1845.  M9 


Williams  and  others  v.  Riddle. 


tail  hiB  operations  on  the  ground,  which  it  is  not  necessary  to 
state  in  detail;  but  he  shows,  that  if  the  line  claimed  by  the 
plaintiffs  be  assumed  as  correct,  then  there  is  an  interference. 

The  court  below  was  of  opinion,  that  the  plaintiffs  had  made 
out  a  regular  chain  of  title  from  Pedro  Robin  Delagwj  to  their 
ancestor ;  that  it  was  not  shown  that  the  defendant,  or  his  war- 
rantors, were  invested  with  the  title  in  favor  of  Felix  Bernard ; 
and  that  prescription  could  not  be  based  on  the  sale  from  Adol- 
phuB  F.  Smith  to  Rhea,  made  in  1819,  because  no  actual  resi- 
dence on  the  premises  was  proved,  nor  did  the  certificate  of 
confirmation  from  the  United  States  to  him  give  any  title,  as  it 
enured  to  the  benefit  of  Felix  Bernard  or  his  heirs,  and  that, 
therefore,  the  defendant  had  no  title ;  a  judgment  was  rendered 
against  him  for  the  land  claimed,  and  in  his  favor  against  the 
warrantors  for  the  sum  of  $600,  the  value  of  the  land,  from 
which  judgment  the  said  warrantors  have  appealed,  and  made 
the  plaintiffs,  and  the  defendant.  Riddle,  appellees. 

That  the  Spanish  Governor  of  Louisiana,  in  January,  1799, 
conceded,  by  a  complete  title,  to  Pedro  Robin  Delogny,  a  tract  of 
land  fronting  on  the  Mississippi  river  of  one  thousand  superfi- 
cial arpentSf  with  specified  bounderies,  as  shown  by  the  patent 
and  survey  accompanying  it,  is  unquestionable.  The  plat  and 
patent  both  call  for  the  line  of  Zachariah  Smith  among  others. 
The  other  evidence  in  the  record,  to  wit,  the  plat  made  by  Knee- 
land  in  1810,  and  the  plat  annexed  to  the  sale  from  Delogny  to 
Crocker  and  Johnson,  show  conclusively,  that  the  tract  repre- 
sented on  Delogny's  Spanish  plat,  as  being  Zachariah  Smith's, 
is  the  identical  tract  granted  to  Felix  Bernard,  twelve  years  be- 
fore. The  plat  by  which  Delogny  sold  calls  for  Bernard's  line. 
After  this  sale,  every  thing  is  left  uncertain.  It  is  not  shown 
how  much  of  the  land  purchased  from  Delogny  was  sold  by 
Crocker  and  Johnson,  previous  to  the  sale  from  the  former  to  the 
latter  of  his  remaining  interest,  nor  what  quantity  was  trans- 
ferred by  the  sale,  nor  is  it  shown  how  much  Johnson  sold  pre- 
vious to  his  death*  At  the  sale  of  his  succession  two  hundred 
and  fifty-four  arpenU  were  sold  to  Jos.  E.  Johnson ;  two  hundred 
and  seventy-five  arpents  to  the  ancestor  of  the  plaintifis ;  and 
eight  hundred  arpents  of  swamp  land  to  John  Stirling.    There 
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is  no  specification  of  the  boundaries  of  these  tracts,  nor  refe- 
rence to  any  plat  of  survey  to  show  in  what  part  of  the  larger 
tract  they  are  situated.  The  quantity  sold  is  all  that  is  stated, 
and  that  quantity  is  much  less  than  the  original  tract.  The 
plaintiffs  allege  that  the  land  claimed  by  them  is  a  part  of  the 
one  thousand  arpents  granted  to  Delogny ;  but  the  immediate . 
sale  to  them  does  not  say  so,  nor  can  it  be  inferred  from  the  act 
of  sale  to  Crocker  and  Johnson,  nor  from  that  of  the  former  to 
the  latter.  The  plat  made  by  Kneeland,  is  no  where  referred 
to  in  any  of  these  transactions.  In  this  respect,  the  case  is  very 
similar  to  that  of  Hemken  v.  Brittoriy*  decided  in  October  last,  in 
the  western  district,  in  which  we  held  that  the  plaintiff  could 
not  recover  in  consequence  of  the  vagueness  and  uncertainty  of 
his  title. 

But  assuming  the  title  of  the  plaintiffs  to  be  certain  and  regu- 
lar from  the  original  grantee,  as  held  by  the  court  below,  let  us 
see  if  the  judgment  can  be  sustained.  The  evidence  proves 
beyond  a  doubt,  that  the  boundary  of  Zachariah  Smith,  called 
for  in  Delognjr's  patent  and  survey,  is  that  of  Felix  Bernard, 
whose  patent  and  survey  are  twelve  years  older,  accompanied 
by  possession  and  cultivation  for  many  years — ^more  than  half  a 
century — ^whilst  there  is  no  evidence  of  any  one  ever  residing 
on  and  cultivating  that  part  of  the  Delogny  tract  claimed  by  the 
plaintiffs,  until  their  ancestor  purchased  from  Johnson's  estate, 
in  the  year  1824.  It  has  been  long  settled  by  this  court,  that  a 
plaintiff  in  a  petitory  action  must,  to  recover  against  a  party  in 
possession,  claiming  title  also,  not  only  show  a  better  title  than 
the  defendant  has,  but  must  show  a  title  as  good  as  any  the  de- 
fendant can  oppose  to  him,  whether  it  be  vested  in  him  or  not. 
3  Robinson,  206.  In  the  case  referred  to,  and  in  others,  we  have 
said  that  the  outstanding  title  must  be  a  legal,  subsisting  one,  and 
a  better  one  than  plaintiff's  to  protect  the  defendant,  and  we 
have  on  various  occasions  intimated  that,  in  fairness,  it  should 
be  stated  in  the  answer,  so  as  to  give  the  plaintiff  notice,  that 
he  may  prepare  to  meet  it.    In  this  case,  if  the  counsel  for  the 
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plaintiffs  had  objected  to  the  reception  of  any  evidence  going 
to  show  a  title  in  the  defendant,  or  an  outstanding  one  in  some 
other  person,  on  the  ground  of  none  such  being  alleged  in  the 
answer,  it  is  possible  that  the  evidence  might  have  been  exclud- 
ed ;  but  no  such  objection  was  made,  and  the  evidence  is  before 
UB  to  be  acted  on.  The  title  to  Felix  Bernard  is  a  Spanish  pa* 
tent,  equal  in  dignity  to  that  to  Delogny.  The  plat  of  survey 
by  Trudeau  is  as  precise  and  specific  in  the  one  case  as  in  the 
other,  and  Bernard's  patent  and  plat  are  nearly  twelve  years  the 
oldest,  supported  by  direct  evidence  of  occupation  and  cultiva- 
tion before  Delogn/s  grant  was  made  at  all.  There  is  then  a 
legal,  subsisting  and  better  title  than  that  the  plaintiffs  claim 
under,  in  Bernard,  or  his  heirs  or  assigns,  and  it  must  have  its 
full  quantity  of  230  2-5  €njpents  in  preference  to  the  younger 
title,  if  it  does  not  interfere  with  the  tracts  of  land  fronting  on 
the  Mississippi  river.  If  the  statement  of  Bates  be  correct^ 
there  is  no  danger  of  interference,  as  there  is  a  sufficiency  of 
land  to  give  both  patents  their  full  quantity.  The  defendant  is, 
therefore,  protected  from  eviction  by  this  title,  although  it  may 
not  be  legally  vested  in  him. 

Upon  the  principles  settled  in  the  case  of  Thomas  and  others 
V.  Turnley  (3  Robinson,  206),  and  in  the  case  of  Kirbtfs  Heirs 
V.  Fogleman  (16  La.  277),  it  would  not  be  difficult  to  prove  that 
the  court  below  mistook  the  force  and  effect  of  the  certificate  of 
confirmation  to  Rhea,  given  by  the  Register  and  Receiver  of  the 
Land  Office  at  St.  Helena ;  but  it  is  not  necessary  to  go  into 
that  question,  as,  on  the  grounds  stated,  we  are  of  opinion  that 
the  plaintifis  cannot  recover. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary 
to  decide  upon  the  various  bills  of  exception  taken  by  the  plain- 
tiffs, as  we  have  come  to  our  conclusions  upon  evidence  not  ob- 
jected to  by  them. 

It  is  ordered,  ac^udged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  and  reversed ;  and  ours  is  in  favor  of 
the  defendant  and  warrantors,  with  costs  in  both  courts, 

Ratlifff  for  the  warrantors  and  appellants. 

Paterson^  for  the  defendant. 
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Same  casb' — Ok  an  Application  for  a  Re-hbabirg. 

Gaklahd,  J.  The  plaintififl  have  asked  for  a  re-hearing,  for 
the  pnrpoce  of  correcting  the  judgment,  so  far  as  to  have  the 
ktnd  claimed  by  the  plaintiffs^  and  in  the  possession  of  the  de- 
fendant, not  indnded  in  the  Bernard  patent,  decreed  to  them. 
We  did  not  sopf^e  that  our  opinion  coold  be  misunderstood  on 
that  point*  The  defendant  and  his  warrantors  never  set  up 
any  claim,  and,  as  the  case  is  now  presented,  do  not  appear 
to  have  any  rights  beyond  the  limits  of  the  Bernard  patent. 
That  grant  is  their  sole  protection ;  and  from  the  pleadings, 
there  does  not  appear  to  be  any  claim  to  possesion  beyond  it. 
We,  therefore,  did  not  think  it  necessary  to  give  a  judgm^it, 
when  no  conflicting  title  was  set  up,  nor  adverse  possessioa 
alleged*  Riddle  purchased  at  Hearsey's  sale  no  more  land  than 
is  contained  in  the  patent  and  survey  to  Bernard,  and  he  claims 
no  more.  We,  therefore,  do  not  think  it  necessary  to  disturb 
the  judgment. 

The  re-hearing  asked  for  is  refused. 


Jagqueb  L.  PftEVosT  and  another,  Heirs  of  Maurice  Prevost,  de- 
ceased,  v.  Pierre  Martel,  Testamentary  Executor  of  the 
deceased,  and  others. 

The  will  of  one  who  died  without  legitimate  children  or  descendants,  contained  the 
following  provision :  JHnttitue  pour  ma  legataire  unique  et  univerBelUf  ma  9csur 
E,  P.f  lui  donnant  et  lui  leguant  d  ce  litre  la  ginSralitS  des  hiena  que  je  d&aia- 
8erai  a  man  dieet.  Held,  that  this  was  an  absolute  institution  of  an  uaiyersal 
heir,  by  which  the  legatee  became  entitled  to  the  whole  estate  of  the  testator,  and, 
after  the  death  of  the  testator,  seized  of  right  of  the  effects  of  the  succession,  with- 
out being  bound  to  demand  the  delivery  thereof.    C.  C.  1599,  1602. 

Art.  1474  of  the  Civil  Code,  which  declares  that  where  the  father  disposes  in  favor 
of  his  natural  children  of  the  portion  permitted  by  law  to  be  so  disposed  of  by  him, 
he  shall  dispose  of  the  rest  of  his  property  in  favor  of  his  legitimste  relations,  un> 
less  he  bequeath  the  rest  to  some  public  institution,  does  not  constitute  his  legiti- 
mate relations  his  forced  heirs  for  the  rest  of  his  estate.  He  is  bound  to  dispose  of 
the  rest  of  his  property  in  favor  of  his  legitimate  relations,  but  he  may  bequeath  it 
to  such  of  them,  one  or  more,  as  he  may  select. 
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Except  in  the  case  of  accretion  Arom  Jegaciet  made  to  several  conjointly,  as  pro- 
vided for  by  arts.  1700, 1701  of  the  Civil  Code,  the  legitimate  heirs  of  a  testator 
will  inherit  from  him  only  sach  portion  of  the  succession  as  may  remain  undis- 
posed of,  either  becauie  the  testator  has  not  bequeathed  it  to  any  legatee  or  insti- 
tuted heir,  or  because  the  heir  or  legatee  has  not  been  able  or  willing  to  accept  it, 
C.  C.  1703.  liCgaiees  by  an  oniversal  or  particular  title,  benefit  by  the  failure  of 
the  particular  legacies  which  they  were  bound  to  discharge  (CC.  1697);  and 
an  universal  legatee,  when  he  concurs  with  a  forced  heir  (CC.  1603),  and,  d  for" 
hort,  when  he  does  not,  is  bound  to  discharge  all  the  legacies,  except  in  case  of 
reduction.  Consequently,  where  a  testator,  dying  without  legitimate  descendants, 
but  leaving  several  brothers  and  sisters,  institutes  one  of  them  his  universal  heir, 
such  universal  heir  or  legatee  will  be  entitled  to  the  benefit  resulting  from  the 
failure  or  reduction  of  the  particular  legacies,  to  the  exclusion  of  the  other  bro- 
thers and  sisters. 

Where  the  instituted  heir  consents  to  the  execution  of  the  particular  legacy,  the  par- 
ticular legatee  cannot  contest  the  right  of  the  legitimate  heirs  to  attack  his  legacy 
as  illegaL  The  on  willingness  or  refusal  of  the  instituted  heir  to  contest  the  par- 
ticular legacy,  cannot  render  it  valid ;  and  the  particular  legatee  being  incapable 
of  receiving,  and  the  instituted  heir  unwilling  to  accept  it,  the  particular  legacy 
remains  undisposed  of,  and  must,  under  article  1702  of  the  Civil  Code,  devolvo 
upon  the  legitimate  heirs. 

A  testator,  dying  without  descendants,  instituted  one  of  his  sistikiJua  universal  heir. 
Another  sbter,  and  a  surviving  brother  commenced  an  action  against  the  executor 
of  the  deceased,  the  particular  legatees,  and  the  instituted  heir,  for  the  purpose  of 
causing  the  legacies  to  be  declared  null.  The  instituted  heir  answered,  through 
her  attorney  in  fact,  that  plaintifis  could  not  attack  the  will,  as  the  respondent, 
being  the  universal  legatee  of  the  testt.tor,  was  entitled  to  claim  the  whole  of  his 
estate ;  averred  that  the  dispositions  of  the  will  were  legal  and  valid ;  and  prayed 
that  the  petition  mig^t  be  dismissed,  and  the  will  maintained  in  all  its  parts. 
Heldj  that  the  averment  of  the  validity  of  the  will,  and  the  prayer  for  its  execu- 

'  tion,  do  not  amount  to  an  acquiescence,  on  the  part  of  an  institoted  heir,  in  the 
illegal  dispositions,  nor  to  a  consent  that  the  legatees  shall  take  the  legacies,  not- 
withstanding their  illegality. 

An  attorney  in  fact  defending  an  action  on  behalf  of  his  principal,  unless  specially 
empowered,  cannot,  by  any  allegations  or  confessions  In  the  judicial  {nrooeedings, 
renounce  or  abandon  any  of  tho  rights  of  his  principal. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
detf  J. 

Simon  J.    The  petition  represents  that  the  plaintifis,  together 

with  Emilie  Prevost,  the  widow  Majastre,  are  the  only  legitim* 

ate  heirs  of  one  Maurice  Prevost,  who  died  in  March,  1843, 

leaving  an  olographic  will,  which  was  subsequently  opened 

and  proved  by  proceedings  had  before  the  Court  of  Probates ; 

that  the  deceased,  by  his  said  will  or  testament,  bequeathed  a 
Vol.  X.  65 
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certain  portion  of  his  immovable  property  to  one  Florestine  C6* 
cile,  a  free  woman  of  color,  and  all  his  moveable  estate  to  on^ 
Clarissct  also  a  free  woman  of  color,  and  that  these  legacies^ 
together  with  the  emancipation  of  several  of  his  slaves,  bein^ 
duly  executed,  he  instituted  his  absent  sister,  the  widow  Ma^ 
jastre,  the  universal  legatee  of  the  remainder  of  his  estate* 
They  further  allege,  that  the  legacies  made  to  Glarisse  and  Flo* 
restine  are  void  and  illegal,  and  ought  to  be  set  aside,  because 
Glarisse  was  his  concubine,  and  could  not  receive  any  greater 
portion  than  that  allowed  by  law ;  and  because  Florestine  is 
the  bastard  daughter  of  the  deceased,  begotten  by  him  from  his 
said  concubine,  and  is  by  law  incapacitated  from  receiving  any 
thing  by  testament ;  wherefore,  they  pray  that  the  testamentory 
executor  of  the  deceased,  the  said  legatees,  Glarisse  and  Flores- 
tine, and  the  absent  universal  legatee,  the  widow  Mivj&stre» 
who  has  an  agent  in  the  State,  be  all  made  parties  to  this  suit ; 
that  those  parts  of  the  will  which  bequeath  any  property  real 
or  personal  to  the  said  particular  legatees  be  annulled  and  set 
aside ;  that  they,  the  plaintiffs,  together  with  Emilie  Prevost^ 
be  declared  to  be  the  legitimate  heirs  of  said  deceased ;  and  that 
the  special  legacies  made  to  Glarisse  and  Florestine  be  declared 
vacant  and  undisposed  of,  and  be,  as  such,  divided  between  the 
three  heirs,  &c. 

The  plaintiffs  subsequently  filed  two  supplemental  petitions, 
in  the  first  of  which  they  state,  that  they  have  been  informed 
that  the  immovable  property  bequeathed  by  the  testator  to 
Florestine,  has  been  by  him  alienated,  but  that  the  testament 
provides  that,  in  case  the  property  should  not  be  found  in  kind 
in  the  succession,  then  a  sum  of  (5000  is  to  be  paid  to  the  le- 
gatee in  lieu  thereof.  In  the  second,  they  allege  that  Florestine 
C^cile,  being  the  child  of  Glarisse,  who  was  notoriously  the  con- 
tpubine  of  the  deceased,  is  but  a  person  interposed  by  the  testa^ 
tor,  for  the  purpose  of  evading  the  provisions  of  the  law,  and  of 
bequeathing  to  Glarisse  a  greater  portion  of  his  estate  than  is 
idlowed  by  law. 

The  widow  Mtyastre  joined  issue,  through  her  attorney  in 
fact,  who  pleaded ;  1st.  That  admitting  the  plaintiffs  to  be  the 
brother  and  sister  of  the  deceased,  they  have  no  right  to  assail 
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his  last  will  and  testament,  in  as  much  as  the  respondent,  being 
the  universal  legatee  of  the  testator,  is  the  only  person  entitled  in 
any  case  to  claim  the  whole  of  his  estate.  2d.  She  denies  the 
allegations  contained  in  the  plaintiffs'  petition,  and  asserts  that 
all  the  dispositions  contained  in  the  will  of  the  testator  are  legal 
and  valid  and  inust  be  maintained ;  wherefore  she  prays  that 
the  will  of  the  deceased  be  executed  in  all  its  dispositions,  and 
that  the  plaintiffs'  demand  be  dismissed. 

Florestine  C^cile  also  filed  her  answer,  in  which  she  begins 
by  denying  that  the  plaintiffs  have  any  color  of  interest,  or  show 
any  capacity  that  could  give  them  any  right  to  prosecute  this 
suit,  averring  that  its  decision  can  by  no  means  benefit  or  pre- 
judice them,  and  that,  on  this  ground  alone,  they  ought  to  be 
dismissed.  She  further  denies  the  allegations  of  the  plaintiffs' 
petition  respecting  the  relation  in  which  she  stood  towards  thd 
testator ;  and  alleges  that,  being  bom  a  slave,  she  was,  at  the 
age  of  three  years,  emancipated  by  an  individual  named  Miguel 
Constant,  who  considered  her  as  his  daughter,  &c. ;  and  she 
further  specially  denies  all  the  allegations  of  the  said  petition 
whereby  the  dispositions  favorable  to  her  in  the  last  will  of  the 
deceased  are  sought  to  be  annulled  and  destroyed,  and  prays 
that  said  will  be  maintained,  and  declared  legal  and  valid,  &c. 

This  c€tse  was  tried  below  on  the  question  of  interest  only ; 
the  widow  Majastre  pretending  that  the  plaintiffs  have  no  right 
to  claim  any  part  of  the  testator's  estate,  even  supposing  the 
legacies  contained  in  his  will  were  illegal  or  subject  to  be 
reduced,  because,  as  universal  legatee  duly  instituted  by  the 
said  will,  she  is  entitled  to  inherit  the  whole  of  the  testator's 
•estate,  to  the  exclusion  of  his  other  legitimate  collateral  rela- 
tions ;  and  accordingly  we  find  in  the  record  a  written  consent, 
signed  by  all  the  counsel  of  the  parties,  in  the  following  words : 
^  At  the  request  of  the  plaintiffs'  in  this  case,  the  question  raised 
by  way  of  exception,  which  denies  the  right  claimed  by  said 
plaintiffs  of  having,  in  preference  to  the  universal  legatee,  the 
benefit  of  any  failure  in  the  particular  legacies  devised  by  the 
will,  was  alone  submitted  to  the  decision  of  the  court.  In  the 
actual  state  of  proceedings,  the  plaintiffs  consider  that  unless 
they  be  maintained  in  the  position  which  they  have  assumed  in 
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relation  thereto,  they  can  have  no  interest  in  the  suit,  and  must 
be  dismissed.  But  should  this  preliminary  question  be  decided 
in  their  favor,  then  the  case  being  remanded,  they  would  of 
course  be  at  liberty  to  bring  their  evidence  before  the  inferior 
tribunal,  and  to  try  the  facts  on  their  merits." 

The  judge  a  quo  being  of  opinion  that,  acconling  to  the  spirit 
of  articles  1474  and  1702  of  the  Civil  Code,  every  portion  of  the 
succession,,  disposed  of  against  the  prohibitions  of  the  law,  must 
devolve  upon  the  heirs  of  blood  of  the  testator,  overruled  the 
defendant's  exception  of  want  of  interest  in  the  plaintiffs ;  and 
from  this  judgment,  the  widow  Majastre,  the  executor,  and  Flo- 
restine  C6cile  have  appealed. 

The  disposition  of  the  will  relied  on  by  the  widow  Majastre, 
as  instituting  her  the  universal  heir  or  legatee  of  the  testator, 
is  as  follows :  JHnstitue  pour  ma  Ugatair9  unique  et  universeUe 
ma  smir  Emilie  Prevost,  veuve  Majastre^  risidente  d  New  Tork, 
lui  donnant  et  lui  leguant  d  ce  titre,  la  gineraliti  des  biens  queje 
delaisserai  d  mon  dices"  This  institution  is  clear  and  explicit ; 
it  is  subject  to  no  condition ;  it  is  an  absolute  institution  of  an 
universal  heir,  by  which  the  legatee  becomes  entitled  to  take, 
not  the  remainder  of  the  succession,  as  it  is  alleged  in  the  peti- 
tion, but  the  whole  estate  of  the  testator,  and  by  which  the  uni- 
versal legatee,  after  the  death  of  the  testator,  is  seized  of  right  of 
the  effects  of  the  succession^  without  being  bound  to  demand  the 
delivery  thereof.  Civil  Code,  articles  1599,  1602.  Thus,  it 
is  clear,  that  the  testator  has  left  nothing  undisposed  of. 

The  judgment  appealed  from,  however,  on  the  supposition 
that  the  particular  legatee  is  the  natural  child  of  the  testator, 
intimates,  though  it  does  not  decide  the  question  absolutely  and 
directly,  that  under  the  provision  contained  in  article  1474  of 
the  Civil  Code,  the  plaintiffs  must  be  entitled  to  recover  their 
^portions  of  the  estate  of  the  deceased,  as  also  by  the  terms  of 
article  1702,  which,  he  says,  are  calculated  to  protect  good  mo- 
rale, and  have  also  the  direct  tendency  to  avoid  agreements  and 
understandings  between  the  testator  and  his  testamentary  heir, 
which  might  defeat  or  impair  the  object  of  the  law. 

Article  1474  says,  that  "  in  all  cases  in  which  the  father  dis* 
poses,  in  favor  of  his  natural  children^  of  the  portion  permitted  him 
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bylaw  to  dispose  of^heis  bound  to  dispose  of  tfie  restof  his  proper- 
ty in  ftsvor  of  his  legitimate  rehuions"  We  cannot  understand 
this  provision  of  our  law  as  making  the  legitimate  relations  of 
a  testator  his  forced  heirs  for  the  three-fourths  of  his  estate, 
when,  having  brothers  and  sisters,  he  wishes  to  dispose,  under 
article  1473,  of  the  one-fourth  of  his  property  in  favor  of  his 
natural  child.  It  only  indicates  that  he  shall  be  bound  to  be- 
queath the  rest  of  his  estate  to  his  legitimate  relations,  that  is 
to  say,  to  such  of  his  legitimate  relations  as  he  may  think  pro- 
per to  select ;  and  it  seems  to  us  that,  without  being  obliged  to 
dispose  in  favor  of  all  and  every  one  of  his  legitimate  relations, 
the  testator  sujGBciently  complies  with  the  law,  when  after  satis- 
fying the  legacy  by  him  made  to  his  natural  child,  the  balance 
of  his  succession  goes  to  one  or  more  of  his  said  legitimate  rela- 
tions in  the  proportion  fixed  by  article  1478.  It  is  clear,  there- 
fore, that,  in  this  case,  the  disposition  contained  in  the  will  in 
favor  of  Emilie  Prevost  the  testator's  sister,  by  which  she  is  in- 
stituted his  universal  heir,  is  perfectly  legal  and  valid,  and  that 
she  has  a  right  to  inherit  under  the  will,  to  the  exclusion  of  the 
testator's  other  legitimate  relations. 

But  the  real  question  submitted  to  our  solution  by  the  counsel 
on  both  sides,  under  their  written  agreement,  is,  whether  the 
plaintifis  are  entitled  to  share  equally  with  their  sister  the 
amount  which  would  proceed  from  the  failure  of  the  particular 
legacies,  or  from  their  being  reduced  to  the  portion  permitted  by 
law  to  be  disposed  of  7  or,  in  other  words,  is  the  universal  lega* 
tee  entitled  to  the  exclusive  benefit  of  the  failure  of  the  parti- 
cular legacies,  or  of  their  reduction  7 

Article  1702  of  the  Civil  Code  provides  that,  ^*  except  in  the 
cases  prescribed  in  the  two  preceding  articles,  every  portion  of 
the  succession  remaining  undisposed  of  either  because  the  testator 
has  not  bequeathed  it  either  to  a  legatee  or  to  an  instituted  heiry  or 
because  the  heiror  the  legatee  has  not  been  able^  orhasnot  been  unH- 
ing  to  accept  itf  shall  devolve  upon  the  ligitimate  heirs/*  This  arti- 
cle is  preceded  by  article,  1607,  which  says,  that  *^  legatees  under 
an  universal  title^  and  legatees  under  a  particular  tide^  benefit  by  the 
failure  of  those  particular  legacies  which  they  were  bound  to  dis* 
charged    From  the  words  of  the  first  of  these  articles,  it  seems 
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that  the  intention  of  the  law-maker  was,  that  the  legitimate 
heirs  of  the  testator  should  inherit  from  him  any  portion  of  his 
succession  remaining  undisposed  of,  only  in  case  said  testator 
had  not  bequeathed  it  to  a  legatee  or  to  an  instituted  heir^  or 
when  such  heir  or  legatee  has  not  been  able  or  willing  to  accept 
it ;  and  from  the  terms  of  the  second,  it  is  manifest  that  when  a 
legatee  is  bound  to  discharge  any  particular  legacy,  he  is  enti- 
tled to  benefit  by  the  failure  of  such  legacy.     We  have  already 
shov^  that,  under  arts.  1599  and  1602  of  the  Civil  Code,  the  uni- 
versal legatee,  by  the  death  of  the  testator,  is  seized  of  right  of 
the  effects  of  the  succession^  without  being  bound  to  demand  the 
delivery  thereof,  when  the  testator  has  left  no  forced  heir ;  and 
art.  1603  informs  us,*  that  the  universal  legatee,  even  when  he 
concurs  with  a  forced  heir,  is  bound  to  discharge  all  the  legacies, 
saving  the  case  of  reduction,  and,  afortioin,  must  he  do  so  when 
he  does  not  concur  with  any  forced  heir.    See  Toullier,  vol.  5, 
No.  679,  who  says :    '*  (Test  lui  qui  acquitte  seul  Urns  les  legs, 
guand mime il serait en concours avec un hiritier legitimaire**  Ibid. 
Nos.  507,  557.  Ibid.  vol.  4,  Nos.  515  and  552.   It  is  clear,  there- 
fore, that  in  this  case,  there  being  no  forced  heir,  the  universal 
legatee  is  bound  to  discharge  all  the  legacies ;  that  she  would 
be  bound  to  discharge  the  legacies  complained  of  by  the  plain- 
tiffs, if  the  legatees  were  capable  of  receiving ;  and  that,  in  case 
of  their  failure,  she  should  be  entitled  to  take  them  as  a  part  of 
the  succession,  or,  in  the  terms  of  the  will,  as  a  part  **dela  gi' 
ntraliU  des  biemf^  left  by  the  testator. 

But  this  question,  which  is  perhaps  a  new  one  in  our  juris- 
prudence, does  not  appear  to  be  subject  to  any  difficulty  in  the 
country  from  which  we  have  borrowed  the  greatest  part  of  the 
provisions  of  our  Civil  Code ;  and  although  articles  1697  and 
1702  are  not  found  embodied  in  the  Napoleon  Code,  and  seem 
to  have  been  adopted  by  our  legislature  with  the  view  of  adding 
these  provisions  to  those  contained  in  the  French  Code  on  the 
same  subject,  we  have  thought  proper  to  consult  several  French 
commentators,  whose  opinions  we  have  found  to  be  unanimous 
upon  this  important  point  of  our  laws.  Denizart,  in  his  collec- 
tion of  jurisprudence,  vol.  1,  verho  Accroissement, *§  4,  says: 
**  Quant  atix  Ugalaires  universeU,  enginiral  les  legs  particuliers 
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caducs  leur  appartierment  a  titre  ePaccroissement,  priferablement  a 
Thiritier ;''  and  he  cites  a  case  in  which  the  question  was  settled 
c  ontradictorily  with  the  heirs  of  a  testatrix.  Touilller,  vol.  5, 
No.  677,  says :  **  Le  droit  de  profiter  de  la  caducity  des  legs^  est 
attachi  a  la  charge  de  les  acquiUerj  dans  le  cas  (Ails  ne  seraient  pas 
caducs.  n  est  naturel  que  ceux  qui  doivent  supporter  la  charge  de 
ces  legSy  en  retirent  aussi  les  avantages  iventuelsj  ^.  This  is  also 
the  opinion  of  Duranton,  vol.  9,  No.  405 ;  and  of  Grenier,  Trait6 
des  Donationif,  vol.  2,  No.  340,  who  decides  that,  '*  S'il  n^y  a 
point  de  legs  univerself  U  est  evident  que  la  caducite  toume  au  pro-' 
fit  des  hiritiers  ab  intestato  ^  and  **"  s*il  y  aun  Ugataire  universdt 
la  caduciti  lui  profite**  See  also  Merlin,.  Repert.  vo.  L^gataire, 
^  2,  in  which  this  doctrine  is  fully  investigated,  in  a  case,  in 
which,  though  somewhat  different  from  that  under  considera- 
tion»  his  opinion  coincides  with  those  of  the  authors  already 
quoted ;  and  Touillier,  Nos.  507  and  670,  who  expresses  posi- 
tively his  opinion  that :  (Test  le  Ugataire  universel  qui  recueiHe 
seul  Urns  les  legs  caducs,  mime  a  T exclusion  du  legitimairCf  qui  ria 
rien  a  pretendre  au  deld  de  sa  r6serve.^  and  Sirey,yol.  0,  Part  1,  p. 
303,  who  reports'  a  case  in  which  a  similar  opinion  was  ex- 
pressed by  the  Court  of  Cassation.  The  provisions  of  our  law 
on  this  subject  are  too  clear  and  too  positive  to  be  disregarded, 
under  the  pretext  of  pursuing  its  spirit ;  and,  under  our  system, 
we  feel  no  hesitation  in  concurring  in  opinion  with  the  authori- 
ties above  referred  to,  and  in  concluding  that  in  case  of  the  fail- 
ure of  the  legacies  made  to  Florestine  C^cile  and  her  co-legatee^ 
or  of  their  reduction,  the  universal  legatee  has  a  right  to  con- 
sider them  as  a  part  of  the  inheritance  of  the  whole  estate — 
**  de  la  generalite  des  hiens^  and  that  they  must  enure  to  her 
benefit. 

But  it  has  been  urged  by  the  plaintiffs'  counsel,  that  the  uni- 
versal legatee,  having  set  up,  in  her  answer,  that  the  dispositions 
contained  in  the  will  are  legal  and  valid,  and  must  be  maintain- 
ed, and  having  prayed  that  said  will  be  executed  in  all  its  dis- 
positions, this  amounts  to  a  renunciation  on  the  part  of  the  said 
universal  legatee  of  the  benefit  of  the  failure  of  the  particular 
legacies,  and  that»  in  such  a  case,  such  failure  must  enure 
to  the  benefit  of  the  heirs.    Hence,  it  has  been  ingeniously  ar- 


630  NEW  ORLEANS. 


Prcnroit  and  another  t.  Martel,  Hzecatort  and  others. 


gued,  that  the  doctrine  entertained  by  the  authors  relied  on  by 
the  appellants'  counsel,  though  perhaps  incontrovertible  even 
under  our  laws,  is  only  applicable  to  the  case  in  which  the  uni- 
versal legatee  himself  seeks  to  contest  the  validity  of  the  par- 
ticular legacies,  and  not  to  a  case  in  which  he  consents  to  the 
execution  of  the  will ;  and  the  appellees'  counsel  has  referred 
us  to  the  case  of  M irandol,  quoted  and  argued  on  at  full  length 
by  Merlin,  Repertoire,  verbo  Legataire,  §  2,  in  which  the  principle 
is  repeatedly  recognized :  "  Que  larsque  Fheritier  instUiU  ooment 
a  rixicuticn  du  legs  particulier,  le  legataire  particulier  riest  point 
recevabk  a  contester  Tinteret  de  Fhiritier  Ugitime,  qui  attaque  ton 
legs.^    This  doctrine  is  certainly  correct,  and  we  should  be  dis- 
posed to  adopt  it,  as  being  within  the  true  spirit,  and  eveo 
within  the  letter  of  our  article  1702,  for,  then,  the  amount  of 
the  particular  legacy  would  remain  undisposed  ofy.  not  only  be- 
cause the  particular  legatee  would  not  be  able  to  receive  it, 
but  also  because,  the  instituted  heir  being  willing  to  take  it  as 
a  part  of  the  whole  of  the  succession,  this  acquiescence  on  his 
part  cannot  strengthen  or  in  any  manner  perfect  the  right  of  the 
particular  legatee,  who  is  incapable  of  receiving ;  and  as  it  is 
obvious  that  the  consequence  of  such  an  acquiescence  would  be» 
under  art.  1702,  that  the  portion  of  the  succession  so  undisposed 
of,  or  repudiated  by  the  universal  legatee,  would  devolve  upon 
the  legitimate  heirs.    It  is  also  clear  that  the  particular  legatee 
has  no  right  to  benefit,  when  his  legacy  must  fail  as  an  illegal 
one,  from  the  unwillingness  or  refusal  of  the  instituted  heir  to 
disturb  it,  and  to  reap  the  fruits  of  an  illegal  disposition  to  the 
pr^udice  of  the  heirs.    But  here  there  is  no  such  abandonment 
of  the  right  of  the  universal  legatee.     The  latter,  on  the  con- 
trary, sets  up  the  exception  that  the  plaintifis  have  no  right  to 
attack  the  will,  because  she  is  the  only  person  entitled  to  claim  the 
whole  of  the  estate ;  and  she  does  thereby  virtually  claim  the 
whole  succession.    It  is  true  she  denies  the  allegations  con- 
tained in  the  plaintijSs'  petition,  asserts  that  all  the  dispositions 
contained  in  the  will  are  legal  and  valid,  and  prays  that  said  will 
be  executed ;  but  this  is  only  for  the  purpose  of  joining  issue 
with  the  plaintiffs  on  the  allegations  of  the  petition,  and  on  the 
supposition  that  those  allegations  cannot  be  established.    There 
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is  a  vast  difference  between  the  issue  joined  on  the  facts  alle* 
ged  in  support  of  the  plaintiffs'  demand,  and  a  consent,  on  the 
part  of  the  universal  legatee,  to  the  execution  of  the  legacies, 
after  they  have  been  shown  to  be  illegal.  Non  constat  that  they 
are  illegal,  because  the  plaintiffs  say  so ;  and  it  seems  to  us  that 
the  instituted  heir  does  not  go  too  far  in  maintaining  that,  if  said 
legacies  are  proved  to  be  illegal  and  void,  the  plaintiffs  have  no 
interest,  because  the  same  must  devolve  upon  the  universal  le- 
gatee ;  and  this  issue  necessarily  called  for  by  the  plaintiffs'  pe- 
tition,  cannot,  in  our  opinion,  be  construed  as  an  acquiescence 
in  the  illegal  dispositions,  nor  as  a  conseht  that  the  legatees 
should  take  the  legacies,  notwithstanding  their  illegality. 

Furthermore,  the  universal  legatee  is  only  represented  in  this 
suit  by  an  agent,  who,  unless  with  sufficient  and  special  powers* 
cannot,  in  the  defence  of  the  rights  of  his  principal,  make  any 
abandonment  or  renunciation  of  her  said  rights  ;  and  it  is  obvi- 
ous that  the  universal  legatee  would  not  be  bound  by  the  unau* 
thorized  acts  of  her  agent,  though  found  in,  or  resulting  fromal-* 
legations  or  confessions  made  in  judicial  proceedings. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  annulled  and  reversed ;  and  that  the  plain- 
tiffs' petition  be  dismissed,  with  costs  in  both  courts. 

Si.  Paul  and  ZT.  R.  DeniSf  for  the  plaintiffs. 

Oraudmontf  C.  JaniUf  and  Sonde^  for  the  appellants. 


Thomas  Guj^oeb  v.  Nicholas  Noel  Destrehan; 

A  notof  not  negotiable,  in  the  hands  of  a  third  person,  is  sabjeot  to  all  the  equities 
and  defences  which  might  have  been  opposed  by  the  maker  against  the  payee. 

The  general  rule  is,  that  he  who  affirms  must  prove ;  bat,  where  a  note  payable  to 
the  payee  personally,  is  on  its  face  not  negotiable,  and  the  latter  declares,  in  an 
agreement  with  the  maker  of  the  same  date  with  the  note,  that  the  maker  shall 
be  bound  to  pay  the  same,  only  in  the  event  of  the  payee's  complying  with  two  con- 
ditions, to  wit,  not  endorsing  a  certain  bond,  and  performing  certain  work,  and 
the  maker  relies  on  a  non-compliance  by  the  payee  with  the  conditions  of  the 
agreement,  it  will,  on  the  principle  that  a  negative  cannot  be  proved,  be  for  the 
defendant  to  prove  that  the  payee  did  endorse  the  note,  and  for  the  plaintiff  to  es« 
tabliah  a  oompiianoe  with  the  other  condition,  to  wit,  his  perfermanee  of  the  work 
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Appeal  from  the  District  Court  of  the  First  District,  Buchau' 
auy  J. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  which 
condemns  him  to  pay  to  the  plaintiff  the  amount  of  a  note  orig- 
inally made  pa^^able  to  one  John  McAuliff  personally,  against 
the  payment  of  which  note  said  defendant  sets  up,  substantially, 
as  his  defence,  that  he  does  not  owe  the  amount  thereof,  as  the 
same  was  given  on  certain  conditions  which  were  not  complied 
with  by  the  payee. 

The  evidence  shows  that  the  note  sued  on,  which  is  made  pay* 
able  four  months  aft^  date,  to' John  McAuliff  personally,  was, 
under  a  written  agreement  signed  by  the  payee,  bearing  the 
same  date  as  the  note,  to  be  valid  only  on  two  conditions :  1st, 
that  said  payee  should  not  endorse  a  certain  bond  described  in 
the  said  agreement ;  and  2d,  that  he  should  chop  and  fell  certain 
trees  also  thereon  described,  and  convert  the  same  into  cord« 
wood,  at  a  certain  price,  and  within  limited  periods ;  and  the 
payee  declares  in  the  said  written  agreement,  that  the  said  note 
having  been  received  by  him  under  those  conditions,  it  is  under- 
stood that,  **  in  case  he,  the  payee,  should  not  have  begun  on  the 
day  thereon  fixed,  and  continued  chopping  every  day  at  least 
ten  cords,  then  the  drawer  may  refuse  to  let  him  chop  the  wood, 
and  thereby  refuse  to  pay  him  the  note  or  any  part  thereof,  the 
same  being  valid  only  under  the  conditions  being  complied  with  on 
said  payee^s  party 

It  is  further  established  that  some  time  before  the  note  became 
due,  the  same  was  seized  ai^d  sold,  in  virtue  of  executions  issued 
on  judgments  against  McAuliff;  that  it  was  sold  and  a4judica- 
ted  to  the  plaintiff  by  the  city  marshal ;  that  all  the  proceed- 
ings on  said  executions  were  regular  and  legal ;  and  that,  on  the 
day  of  the  sale  and  previous  to  the  adjudication,  the  'defendant 
audibly  informed  the  public  that  "  said  note  had  been  issued  in 
virtue  of  a  private  agreement,  showing  the  value  thereof,  in  as 
much  as  the  clause  contained  in  said  agreement  should  be  com- 
plied with  by  McAuliff;  otherwise,  if  the  clauses  contained  in 
said  agreement  were  not  complied  with  by  said  payee,  the  note 
would  be  null  and  void/' 
It  is  perfectly  dear  that  the  note  sued  on,  not  being  on  its 
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face  a  negotiable  instrument,  is  subject  to  all  the  equities  and 
defences  in  the  plaintiff's  hands,  which  might  have  been  oppo- 
sed to  its  recovery  or  payment,  by  the  maker  as  against  the  payee 
himself.  Here,  the  plaintiff  had  also  fall  notice  of  the  conside- 
ration of  the  note,  he  bought  it  at  his  peril,  and  acquired  no 
other  rights  than  those  of  the  payee  ;  and  if  the  latter  could  not 
recover,  it  is  clear  the  plaintiff  cannot. 

Now,  under  the  terms  of  the  agreement  produced  by  the  de- 
fendant, it  cannot  be  denied  that  the  defendant's  liability  to  pay 
the  amount  of  the  note  sued  on,  depended  upon  the  plaintiff's 
complying  with  two  conditions,  to  wit,  that  he  should  not  en- 
dorse a  certain  bond,  and  that  he  should  do  the  work  therein 
mentioned ;  nay,  the  very  expressions  used  in  the  contract  show, 
that  the  parties  intended  that  the  payment  of  said  note  should 
not,  or  could  not  be  enforced  unless  the  payee  could  show  that 
he  had  complied  with  his  part  of  the  obligations ;  and,  accord- 
ingly, it  was  therein  stipulated,  that  the  maker  might  refuse  to  pay 
the  amount  of  said  note,  the  same  being  valid  only  under  the  candi" 
tions  being  complied  with  on  said  payee^  sport*  It  is  evident,  there- 
fore, that  the  note  alone,  between  the  maker  and  the  payee,  was 
not  a  complete  obligation  on  the  part  of  said  maker  to  pay  the 
amount  thereof,  and  that  no  recovery  could  be  had  thereon  by 
said  payee  without  proof  of  the  fulfilling  of  the  obligations  by 
him  contracted. 

The  defendant  complains  that  McAuliff  did  not  comply  with 
the  second  condition ;  that  he  did  not  chop  and  cut  down  the 
trees  on  his,  defendant's,  plantation,  and  did  not  in  any  manner 
perform  this  part  of  the  obligation ;  and  the  question  presents 
itself,  on  whom  does  the  burthen  of  proof  lie  7  The  general  rule 
is,  that  he  who  affirms  must  prove ;  but  where  the  affirmative 
involves  a  negative,  as  was  the  case  here  with  regard  to  the 
payee's  second  obligation,  namely,  that  he  did  not  do  the  work 
undertaken  by  him  in  his  contract,  and  which  was  to  be  the  con- 
sideration of  the  note,  then  the  proof  of  it  must  come  from  the 
party  whose  rights  depends  upon  such  performance,  for  a  nega- 
tive cannot  be  proved.  As  to  the  first  condition,  however,  that  the 
payee  should  not  endorse  a  certain  bond,  if  the  defendant  had  re- 
lied upon  a  non-oompliance  with  it,  it  is  clear  that*  the  affirmative 
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being  on  his  side,  to  wit,  that  the  obligor  had  endorsed  the  bond* 
it  would  have  been  his  duty  to  prove  the  fact :  for,  again,  a  neg- 
ative  cannot  be  proved.  But,  with  regard  to  the  second  condi- 
tion, we  are  of  opinion  that,  as  the  performance  of  the  payee's 
obligation  cannot  be  considered  but  as  a  suspensive  condition, 
necessary  to  give  effect  to  the  tnaker^s  obligation,  that  is  to  say, 
under  which  the  effect  of  the  note  sued  on  was  to  be  suspended 
(Civil  Code,  arts.  2088  and  2016),  it  was  the  plaintiff's  duty  to 
establish  the  fact  of  performance ;  and  that  the  defendant  could 
not  be  required  to  prove  a  non-performance. 

We  conclude  therefore  that,  as  the  case  stands,  the  plaintiff 
is  not  entitled  to  recover ;  but,  as  the  absence  of  proof  on  his 
part,  may  have  proceeded  from  the  expressed  opinion  of  the  judge 
a  quo  that  the  onus  probandi  was  on  the  defendant,  who  had 
pleaded  the  non-performance  of  the  conditions  in  bar  of  the  ac- 
tion, we  think  justice  requires  that  this  case  should  be  remand- 
ed for  a  new  trial,  in  order  to  give  the  plaintiff  an  opportunity 
of  adducing  such  evidence  in  support  of  his  claim  as  he  may  be 
able  to  furnish  under  the  principles  recognized  in  this  opinion. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reverse^i,  and  that  this  case  be 
remanded  to  the  court  below  for  a  new  trial ;  the  appellee  pay- 
ing the  costs  of  this  appeal. 

Wray^  for  the  plaintiff. 

OraUhet  for  the  appellant 


William  T.  Hepp  9.  Michel  Commagerb  and  another. 

To  reeover  the  penalty  stipulated  to  be  paid,  in  ease  of  non-compliance  by  deftod- 
ant  with  a  contract  to  deliver  certain  articles,  plaintiff  mast  proye  that  defendant 
was  pat  in  default  previous  to  the  commencement  of  suit  C.  C.  2132.  Patting 
the  defendant  in  mora,  is  an  indispensable  pre-requisite  to  such  an  action.  C  C. 
1906.  The  want  of  it  need  not  be  specially  pleaded ;  nor  is  the  effect  of  the  onus- 
sion  to  put  defendant  in  de£iult  waived  by  his  setting  up  any  special  defence. 

Appeal  from  the  District  Court  of  the  First  District,  BucAon- 
nn,  J. 

Lockett  and  Micou^  for  the  appellant. 

Boselius^  for  the  defendants. 
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MoRpHY,  J.  This  action  is  brought  to  recover  (1500,  as  a 
penalty  for  the  breach  of  a  contract,  whereby  it  is  alleged  that 
the  defendants  bound  themselves,  on  the  15th  of  August,  1887, 
to  sell  and  deliver  to  the  plaintiff  three  thousand  cords  of  wood, 
the  delivery  to  commence  on  the  Ist  of  September  following, 
and  to  continue  at  the  rate  of  at  least  one  hundred  and  twenty- 
five  cords  per  month,  or  more,  if  possible,  until  the  three  thou* 
sand  cords  should  be  delivered,  and  the  plaintiff  to  pay  for  the 
wood  five  dollars  per  cord.  It  is  further  alleged,  that  the  de- 
fendants commenced  and  continued  to  send  wood  to  New  Or- 
leans, under  their  contract,  until  about  the  month  of  July,  1838, 
when,  after  delivering  less  than  one-third  of  the  whole  quantity 
contracted  for,  they  totally  neglected  and  refused  to  comply 
with  their  obligations ;  that,  at  the  date  of  this  contract  and 
since,  the  plaintiff  was  engaged  in  buying  and  selling  wood  for 
profit ;  that  the  contract  was  made  to  keep  up  a  regular  supply 
to  meet  the  demands  of  his  customers,  which  fact  was  known 
to  the  defendants ;  that,  in  consequence  of  their  failure  to  com- 
plete their  contract,  the  plaintiff  had  to  buy  wood  at  higher 
prices  than  those  agreed  upon  with  the  defendants,  and  conse- 
quently lost  the  profits  he  would  have  made :  by  all  which,  it  is 
averred,  that  the  plaintiff  has  sustained  loss  and  damage  far 
beyond  $1500,  the  penalty  stipulated  in  the  contract  to  be  paid 
in  case  of  ite  violation  by  either  party.  After  pleading  the 
general  issue,  the  defendants  admitted  the  existence  of  the  con- 
tract, and  averred  that  they  had  complied  with  the  obligations 
it  imposed  upon  them ;  they  allege,  that  after  a  large  quantity 
of  wood  had  been  delivered,  the  plaintiff  requested  that  they 
should  not  send  the  wood  as  fast  as  they  were  doing,  alleging 
that  he  had  more  wood  than  he  had  room  for ;  that,  for  some 
time,  the  water  in  the  Barrataria  canal  was  so  low  as  to  be  en- 
tirely unnavigable,  in  consequence  of  which  the  delivery  of 
wood  was  suspended ;  that  the  Barrataria  canal  was  the  only 
channel  by  which  the  wood  could  be  sent  to  New  Orleans,  to 
the  knowledge  of  the  plaintiff  when  the  contract  was  made ; 
that,  as  soon  as  there  was  a  sufficiency  of  water  in  said  canal 
to  enable  them  to  send  wood  to  New  Orleans,  they  availed 
themselves  thereof,  but  that  the  plaintiff  refused  to  receive  the 
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wood  offered  to  him ;  that  when  the  refusal  took  place,  on  the 
part  of  the  plaintiff,  the  contract  was  virtually  annulled  between 
the  parties ;  &c.  The  first  jury  empanelled  to  try  this  cause 
not  having  agreed,  it  was  laid  before  another  jury,  who  gave 
their  verdict  in  favor  of  the  defendants.  From  the  judgment 
pronounced  thereupon  the  plaintiff  appealed,  after  failing  to 
obtain  a  new  trial.. 

The  judge  below  charged  the  jury  that  plaintiff  could  not 
recover,  as,  previous  to  the  institution  of  this  suit,  the  defend- 
ants had  not  been  put  in  default.  This  charge  was  objected  to 
as  erroneous,  on  the  ground  that  the  pleadings  show  that  no 
express  denial  of  default  was  made  in  the  answer,  and  that  a 
special  defence  was  therein  set  up.  The  judge,  in  our  opiniout 
cUd  not  err.  The  Civil  Code  declares,  article  2122,  that  the 
penalty  is  forfeited  only  when  he  who  has  obligated  himself* 
either  to  deliver,  to  take,  or  to  do  a  certain  thing,  is  in  delay; 
and  it  further  provides,  article  1905,  that  when,  by  the  terms  of 
the  contract,  or  the  operation  of  law,  the  party  is  not  in  dday^ 
he  can  only  be  put  in  default  by  the  act  of  the  obligee,  who 
must  demand  the  performance  of  the  contract  by  the  commence- 
ment of  a  suit,  a  demand  in  writing,  a  protest  by  a  notary,  or  a 
verbal  requisition  in  the  presence  of  two  witnesses.  Now,  the 
plaintiff  has  not  alleged  nor  proved  that  he  has  called  upon  the 
defendants,  in  either  of  the  ways  above  pointed  out,  to  comply 
with  their  contract  This  putting  in  default  being,  under  our 
law,  an  indispensable  pre-requisite  to  sustain  an  action  of  this 
kind,  it  was  not  necessary  to  plead  the  want  of  it  specially,  nor 
is  it  waived  by  the  defence  set  up  in  the  answer.  Civil  Code, 
art.  1906.    6  Mart  N.  S.  p.  624.    13  La.  229. 

On  the  merits,  although  the  evidence  appears  to  us  to  pre- 
ponderate in  favor  of  the  plaintiff,  the  verdict  of  the  jury,  under 
all  the  circumstances  of  the  case,  is  not  so  manifestly  erroneous 

as  to  make  it  our  duty  to  disturb  it. 

Judgment  affirmed. 
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Henrt  Peychaud  V.  Louis  Pilie  and  others.  Testamentary  Ex* 
ecutors  of  Lucien  Guillaume  Hiligsberg,  deceased. 

Appeal  from  the  Court  of  Probates  of  St.  Bernard,  Rous^ 
seaUf  J. 

DeniSf  Pitot,  and  Benjamin,  for  the  plaintiff. 

Bernard^  Pilie,  and  Roselius,  for  the  appellants. 

Simon,  J.  The  defendants,  who  represent  the  succession  of 
the  late  L.  6.  Hiligsberg,  as  the  testamentary  executors  of  the 
deceased,  are  appellants  from  a  judgment  which  allows  to  the* 
plaintiff  the  sum  of  five  thousand  dollars,  as  a  just  compensa^ 
tion  for  certain  services  by  him  rendered  to  the  deceased,  in  ex- 
amining, reviewing,  and  balancing  the  commercial  books  of  the 
late  J.  B.  Canfrancq,  and  orders  the  said  sum  to  be  paid  in  due 
course  of  administration. 

The  petition  represents  that  no  compensation  was  agreed  on 
between  the  deceased  and  the  petitioner ;  that  the  latter  under- 
took the  work,  which  was  a  most  laborious  and  intricate  one, 
and  was  occupied  at  it  during  a  whole  year,  being  obliged  to 
work  the  greatest  part  of  his  nights  in  order  not  to  delay  it ;  that 
he  was  obliged  to  employ  a  clerk  to  aid  and  assist  him,  and  to 
pay  his  travelling  expenses,  &c. ;  and  that  the  said  work,  having 
been  terminated,  in  April,  1843,  was  transmitted  to  the  de- 
ceased, by  whom  it  was  received,  and  with  whom  the  petitioner 
has  never  been  able  to  have  a  settlement,  as  he,  deceased,  was 
so  sick  that  he  could  not  attend  to  it,  though  often  applied  to  for 
that  purpose. 

This  case  presents  a  mere  question  of  fact,  the  solution  of 
which  depends  upon  the  testimony  of  divers  witnesses  beard  on 
both  sides,  and  which  we  have  attentively  perused,  and  care- 
fully reviewed  in  all  its  bearings  upon  the  rights  and  pretensions 
of  the  parties. 

It  is  admitted  by  the  defendants,  in  their  capacity  of  executors, 
that  the  plaintiff  was  employed  by  the  deceased  to  strike  the  ba^ 
lance  of  the  books  belonging  to  the  late  J.  B.  Canfrancq ;  which 
books  consisted  of  sixjaumalSf  one  ledger ,  one  balance  sheets  and 
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ten  folios,  all  introduced  in  evidence,  the  said  ten  folios  being 
written  by  the  plaintiff. 

The  first  witness  introduced  by  the  plaintiff,  is  J.  F.  Barthele* 
my,  who  was  employed  by  the  plaintiff  to  assist  him  in  making 
the  balance  of  all  the  books  of  Canfrancq.     These  books  begin 
from  the  eighth  year  of  the  French  Republic,  and  continue  up  to 
December  1821.    They  contain  the  work  which  was  done  by  the 
witness  and  the  plaintiff.    It  appears  from  this  testimony  that 
the  witness  labored  with  the  plaintiff  for  three  months  and  a 
half,  during  all  the  days  of  the  week,  from  4  to  9  o'clock  P.  M.» 
and  on  Sundays  from  9  to  A.  M.  to  3  PI  M.,  for  which  the  wit- 
ness  was  employed  by  the  plaintiff  at  the  rate  of  940  per  month* 
with  a  promise  that  more  should  be  allowed  as  an  eodra  compen- 
sation to  be  paid  when  plaintiff  should  receive  his  own.    Plain- 
tiff  was  a  book-keeper  in  the  Citizens  Bank,  and  when  he  was 
appointed  clerk  of  the  Parish  Court  of  New  Orleans,  (20th 
March,  1843,)  was  rtill  working  at  those  books.     He  had  began 
in  March  or  April,  1842,  and  after  having  worked  at  the  books 
for  five  or  six  months,  having  made  the  balance  of  all  the  ba- 
lances, and  all  the  additions  in  all  the  books,  and  checked  all 
the  entries  tfrom  the  journal  to  the  ledger,  b^ing  unable  to  find 
out  the  errors  that  existed,  was  about  abandoning  the  work, 
when,  at  the  witness'  suggestions,  he  began  the  folios  from  one 
to  ten,  taken  from  all  the  journals,  and  a  new  ledger,  in  order 
to  find  out  all  the  errors ;  and,  after  having  made  the  new  ledger, 
witness  and  plaintiff  were  obliged  to  check  the  new  ledger  with 
the  old  one,  in  order  Xo  find  out  the  omissions  and  errors.    In 
writing  out  the  ten  folios,  plaintiff  was  occupied  two  months  and  a 
half^  for  five  or  six  hours  every  day,  and  on  Sundays  from  morning 
till  night ;  and  before  commencing  the  folios,  plaintiff  was  occu- 
pied in  making  out  the  balance  of  all  the  balances,  and  check- 
ing the  items  from  the  journals  to  the  ledger.     After  the  work 
had  been  performed,  there  was  still  an  error  undiscovered,  which 
was  discovered  afterwards  by  the  plaintiff,  without  deponent's 
assistance. 

A.  Baudouin,  the  next  witness,  proves  that  he  examined  the 
books  of  Canfrancq  made  out  by  the  plaintiff,  and  that  he  saw 
the  latter  whilst  he  was  attending  to  this  business.    The  witness 
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goes  on  to  state  divers  cases,  in  which .  he  was  employed  and 
remunerated  for  similar  services,  and  says,  that  whilst  he  was 
cashier  of  the  Consolidated  Association,  he  was  employed  by 
the  bank  itself,  with  a  compensation  of  83000  extra  salary,  to 
cancel  notes  of  the  old  emission,  which,  in  his  opinion,  was  not 
one-half  of  the  work  in  question.  He  had  occasion  to  see  and 
examine  the  work  done  by  the  plaintiff,  and  would  estimate  the 
value  of  said  plaintiffs  services  at  $6000,  and  he  gives  the  reasons 
upon  which  his  estimation  is  based.  He  further  says,  that  this 
kind  of  work  require%  extraordinary  ability,  because  the  man 
who  has  no  method  could  not  have  performed  it.  He  has  seen 
plaintiff  at  work,  and  has  examined  the  result  of  his  labors. 
The  work  was  completed  about  six  months  previous  to  Hilligs- 
berg's  death.  The  witness  considers  the  work  done  by  one 
man,  which  requires  one  year  for  its  performance,  as  equal  to 
two  years,  when  an  assistant  is  required;  and  he  considers  the 
work  done  by  plaintiff  as  equal  to  the  work  of  a  book-keeper 
for  two  years,  with  an  assistant.  Book-keepers  in  large  houses 
generally  receive  about  (3000  per  annum. 

Judge  Maurian  testifies,  that  he  has  examined  the  books; 
that  he  is  himself  conversant  with  book-keeping,  and  knows  the 
difficulties  encountered  by  plaintiff  in  his  undertaking.  He  has 
seen  plaintiff  working  at  the  business  for  more  than  one  year, 
and  often  in  company  with  Mr.  Barthelemy,  who  was,  part  of 
the  time,  engaged  in  assisting  him.  The  witness  says,  that  he 
had  occasion  to  examine  the  nature  of  tho  work,  the  details  of 
which  are  immense,  and  susceptible  of  being  understood  only 
by  persons  entirely  versed  in  book-keeping.  He  gives  a  detailed 
statement  of  the  nature  and  extent  of  the  work,  and  says,  that 
from  the  knowledge  he  has  of  the  whole  work,  he  considers  the 
charge  made  by  the  plaintiff  €u  extremely  moderate.  He  considers 
the  intrinsic  value  of  the  work  done  to  be  much  more  than  the 
price  charged,  and,  with  respect  to  the  party  who  required  it, 
he  has  no  doubt  that  the  value  thereof  must  have  been  much 
greater,  if  he  is  right  in  the  object  which  he  supposes  that  per« 
son  must  have  had  in  view.  He  says  further,  that  out  of  fifty, 
perhaps  one  hundred  book-keepers  in  New  Orleans,  there  are 
hardly  two  to  be  found  who  could  bring  such  an  undertaking  to 
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a  successful  issue.  The  deponent  further  states,  that  he  urged 
the  plaintiff  to  have  a  settlement  with  Hilligsberg  before  he 
died,  as  very  few  persons  would  be  able  to  know  the  extent  of 
the  work,  and  as  Hilligsberg,  having  a  proper  idea  of  its  mag- 
nitude, would  compensate  him  accordingly. 

Gustavo  Tournade,  who  is  a  book-keeper,  swears  that  the 
deceased  proposed  to  him  to  undertake  the  work,  but  that  on  ex- 
amining it,  he  found  it  so  difficult  and  immense,  that  he  refused 
to  undertake  it.  He  gives  certain  details  of  the  extent  of  the 
work,  in  which  he  corroborates  the  statements  made  by  the 
witness  Barthelemy;  and  testifies  that,  from  his  knowledge  as 
a  book-keeper,  and  of  the  books  labored  on  by  plaintiff,  and  the 
work  dotie  by  the  latter,  he  thinks  the  charge  made  a  very  mode- 
rate (me. 

Louis  Bernard,  who  had  been  cited  by  the  defendants,  but 
who  was  sworn  by  plaintiff,  after  giving  divers  particulars  as 
to  the  extent  of  the  work,  and  the  time  employed  by  plaintiff  in 
performing  it,  says,  that  the  compensation  demanded  by  said  plain- 
tiff is  not  exaggerated,  and  that  he,  witness,  would  not  have  done 
it  for  that  sum,  particularly  at  that  time.  His  opinion  is  based, 
not  only  upon  the  length  of  time  employed  in  doing  the  work, 
but  also  on  its  difficulty. 

Chevalier  Jumonville,  another  witness  cited  by  defendants, 
but  called  by  plaintiff,  testifies,  that  having  heard  the  testimony 
just  given  by  Bernard,  he  corroborates  it  in  all  its  parts. 

Gustavo  Gruzat  states  that  he  has  examined  the  work,  and 
that,  from  its  immensity,  and  the  time  and  labor  necessary  to 
perform  it,  he  thinks  the  charge  qfSdOOO  is  not  extravagant^  but 
reasonable  and  moderate.    He  is  a  book-keeper. 

Alphonse  Miltenberger,  the  last  witness  for  plaintiff,  swears 
that  he  has  examined  the  work  done  by  plaintiff,  and  that  he 
does  not  think  the  charge  of  85000  to  be  too  much. 

Three  witnesses  were  examined  on  the  part  of  the  defendants, 
to  wit :  William  Larue,  who  testifies  that  he  has  examined  the 
books  as  containing  the  work  done  by  plaintiff;  that  they  em- 
brace a  period  of  twenty  years;  that  he  thinks  competent  book- 
keepers could  have  been  found  to  perform  it,  but  that  they 
would  have  charged  good  salaries  for  it.    He  scarcely  thinks  a 
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price  can  be  named  for  this  work,  considering  the  time  and 
labor  necessary  to  perform  it,  and  he  would  not  himself  have 
undertaken  it.  He  made  an  estimate  at  the  time  of  the  exami* 
nation  of  the  books;  valued  the  work  at  first  at  91000,  and 
afterwards  raised  it  to  $1200,  but  learned  since  that  there  was 
an  error,  to  correct  which  it  was  necessary  to  make  out  a  new 
ledger  from  the  journals. 

Henry  Hoffmeyer  sa}'s,  that  he  is  a  book-keeper,  and  has  exa- 
mined the  books,  and  that,  from  what  he  saw,  he  would  not  do 
the  work  himself  for  $3000,  in  order  to  discover  the  error.  He 
gives  his  ideas  as  to  the  manner  of  finding  out  the  errors; 
deems  it  impossible  to  say  what  would  be  the  precise  value  of 
the  woi^,  and  loould  have  done  it  for  $5000.  He  states,  further, 
that  it  would  take  a  year,  at  least,  to  do  the  work,  and  that  it 
would  take  four  weeks  for  each  folio,  and  ten  months  for  the 
ten  folios. 

And  George  Legendre  testifies,  that  he  has  examined  the 
books ;  that,  if  an  incompetent  book-keeper  had  made  the  addi- 
tions in  the  journal  and  ledger,  and  had  been  unable  to  strike  a 
balance,  he  would  consider  the  work  and  labor  to  be  done  by 
another,  to  find  the  balance,  much  more  laborious  than  the  first 
examination.  He  states  his  views  upon  what  should  have  been 
done ;  thinks  these  books  would  take  from  eighteen  to  twenty 
months  to  be  checked  once  by  one  person ;  and  says,  that  if  he 
had  been  called  upon  to  strike  and  find  the  balance,  after  it  had 
been  tried  before,  he  thinks  he  would  have  demanded  the  sum  of 
$4000 :  he  does  not  pretend  to  say  that  it  might  not  have  been 
worth  more,  but  he  would  not  have  asked  more. 

It  is  also  shown,  by  the  testimony  of  Latour,  that  the  plain- 
tiff*, previous  to  the  death  of  Hilllgsberg,  came  to  request  Mr* 
Pili^,  who  was  at  one  time  the  agent  of  the  deceased,  to  efiect 
a  settlement  with  the  latter,  for  the  work  which  plaintiff*  had 
done  for  him.  Pili6  was  unwell  at  the  time,  and  plaintiff"  did 
not  see  him.  Pili6  was  too  unwell  to  attend  to  this  business, 
and  Hilligsberg  died  before  plaintiff' could  see  Mr.  Pili6. 

With  this  evidence  before  him,  we  are  not  prepared  to  say 
that  the  conclusion  adopted  by  the  judge  a  quo  is  erroneous,  and 
that  the  amount  allowed  to  the  plaintiff*  is  excessive.    Indeed, 
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the  testimony  of  all  the  witnesses  who  have  been  heard  on  the 
subject  in  controversy,  who  are  all  very  respectable  persons, 
perfectly  competent,  and  shown  to  be  well  versed  in  the  science 
of  book-keeping,  establish  positively  that  the  plaintiff  is  entitled 
to  a  compensation  of  95000 ;  nay,  some  of  them  say  that  it  is 
worth  96000,  and  a  majority  of  the  witnesses  concur  in  the 
opinion  that  the  charge  made  by  the  plaintiff  is  a  very  moderate 
one.  It  appears  also,  from  the  testimony  of  Judge  Maurian, 
who  was  well  acquainted  with  the  nature  and  extent  of  the 
work,  that  it  was  of  great  importance  to  the  deceased  that  it 
should  be  well  done ;  he  says  that,  with  respect  to  the  party 
who  required  it,  he  has  no  doubt  its  value  must  have  been 
much  greater  than  the  price  claimed ;  and,  if  we  consider  that^ 
the  object  of  the  operation  being  to  find  out  errors  which  existed 
in  commercial  books  containing  entries  of  important  conuner- 
cial  transactions  during  a  period  of  twenty  years  at  least,  it 
was  necessary  to  check  every  item,  to  transcribe  them  into  new 
books,  to  strike  the  balances  of  every  year,  and  to  bring  the 
entries  and  yearly  balances  to  a  general  and  correct  balance, 
free  from  all  errors,  we  may  well  judge  of  the  importance  of 
the  undertaking,  and  of  the  time  and  labor  necessary  to  perform 
it.  This  the  plaintiff  undertook  to  perform ;  and  it  is  not  pre- 
tended that  his  long,  laborious,  and  tedious  task  was  unsuccess- 
ful. On  the  contrary,  the  evidence  shows  that  HiUigsberg 
attained  his  object,  and  that  the  work  was  well  and  satisfacto- 
rily done«  In  13  La.  413,  in  the  case  of  Howe  v.  Manning's 
Executor^  to  which  we  have  been  referred,  it  is  true,  this  court 
held,  that  the  reasons  which  induce  an  inferior  judge  to  disregard 
the  testimony  of  witnesses^  as  wdl  as  the  fact  itself  that  he  did' dis- 
regard it  J  have  great  weight  with  us,  and  that  he  can  give  judg- 
mentf  if  he  believes  the  witnesses  are  not  telling  the  truth,  a^  if  no 
evidence  had  been  adduced;  but  in  a  case  like  this,  where  the 
evidence  is  so  concordant  upon  the  facts  sought  to  be  estab- 
lished; where  the  witnesses,  all  respectable  and  competent, 
agree  upon  the  fairness  and  legitimacy  of  the  plaintiff's  de- 
mand'; and  where  the  testimony  is  corroborated  by  the  defend- 
ants' witnesses,  who,  with  the  exception  of  one,  go  almost  to 
the  same  extent  eus  to  the  compensation  in  controversy,  how 
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could  we  disregard  it  with  any  sense  of  justice  or  propriety? 
The  case  cited  has  no  application  to  this.  The  testimony  in  this 
case  was  not  disregarded  below,  and,  we  think,  the  judgment 
appealed  from  ought  not  to  be  disturbed. 

Judgment  affirmed. 


Juan  Gregorxo  Funes  y  Carillo  v.  The  PREsmsNT,  Directors,  and 
Company  of  the  Bank  of  the  Unfted  States. 

An  actual  bankruptcy  or  cessio  honorunit  either  yoluntary  or  forced,  alone  has  the 
effect  of  rendering  immediately  exigible  debts  not  matured  by  the  lapse  of  the  time 
stipulated  in  the  contract,  or  by  the  happening  of  the  contingency  on  which  the 
parties  agreed  that  they  should  become  payable.  The  mere  fact  of  the  insolvency 
of  the  debtor  does  not  produce  such  an  effect    C.  C.  2049. 

Where  a  debt  is  payable  at  a  particular  place,  a  demand  by  the  creditor  there,  is  a 
condition  precedent ;  and  must  be  made  before  institating  suit 

Appeal  from  the  Commercial  Court  of  New  Orlesms,  WcOtSf  J. 
This  action  was  commenced  by  attachment.    The  petition  al- 
leges that  the  President,  Directors  and  Company  of  the  Bank  of 
the  United  States,  a  corporation  created  by  the  State  of  Penn- 
sylvania, located  in  the  city  of  Philadelphia,  holding  property 
within  the  juridiction  of  the  com't,  are  indebted  to  the  petitioner 
in  the  sum  of  $48,400,  with  interest  at  five  percent  a  yearf 
from  the  1st  April,  1837,  he  being  the  holder  and  owner  of  ten 
promissory  notes,  or  bonds,  each  for  £1,000,  drawn  by  the  de- 
fendants, payable  to  bearer,  in  London,  on  the  1st  April,  1847, 
with  interest  at  five  per  cent  a  year,  payable  semi-annually  at 
the  office  of  F.  Kuth  &  Co.     That  the  defendants  have  failed  and 
refused  to  pay  the  interest  due  on  the  l--^  April  and  October  of 
each  year,  although  legally  demanded  of  them.     That  since  the 
making  of  said  notes,  the  defendants  have  become  notoriously 
insolvent ;  and  have  made,  at  Philadelphia,  assignments  of  all 
their   property  to  certain  preferred  creditors  to  the  exclusion 
of  the  petitioner,  in  consequence  whereof  he  has  lost  all  secu- 
rity for  the  payment  of  his  debt.     The  petition  concluded  by 
praying  that  W.  W.  Frazier  and  C.  Adams,  as  receivers  of  the 
assets  of  the  defendants,  Robert  Copeland^  and  others  be  made 
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garnishees,  and  ordered  to  answer  certain  interrogatories  pro- 
pounded, with  a  view  to  ascertain  whether  they  were  indebted 
to  the  defendants,  or  had  any  property  of  the  latter  in  their 
hands  or  under  their  control. 

The  defendants  answered  by  a  general  denial ;  averring,  fur- 
ther, that  they  have  no  property  within  the  jurisdiction  of  the 
court.  They  prayed  that  the  attachment  and  suit  might,  con- 
sequently, be  dismissed. 

John  Bacon  and  certain  other  persons  residing  in  Philadelphia, 
intervened,  representing  that  the  plaintiff  had  caused  an  attach- 
ment to  be  levied  upon  property  belonging  to  the  intervenors, 
and  had  garnisheed  certain  persons  who  are  their  debtors,  and 
not  the  debtors  of  the  defendants.  They  aver  that  said  property 
was  assigned  [to  them,  long  before  the  attachment,  by  certain 
deeds,  which  they  offered  in  evidence.  They  pray  that  the  pro- 
perty may  be  deemed  to  belong  to  them  as  such  assignees ;  that 
the  attachment  may  be  dissolved,  and  the  garnishments  set  aside ; 
and  that  the  proceedings  of  the  plaintiff  be  adjuged  unlawful ;  but 
should  the  court  be  of  opinion  that  their  title  can  be  investigated, 
without  the  instituion  of  a  revocatory  action,  they  pray  that  the 
said  assignments  may  be  declared  legal  and  valid ;  and  for  all 
equitable  relief. 

In  answer  to  this  intervention  the  plaintiff,  after  a  general 
denial  of  all  the  allegations  therein  contained,  averred  that  at 
the  time  of  the  assignments  the  defendants  were  notoriously 
insolvent,  and  are  so  still ;  that  the  assignments  were  never 
assented  to  by  him,  and  were  made  in  fraud  of  his  rights,  and 
operate  to  his  injury  ;  that  he  was  a  creditor  of  the  defendants 
at  the  date  of  said  assignments ;  and  that  they  were  illegal  and 
fraudulent,  and  made  with  intent  to  hinder,  delay,  and  defraud 
him.     He  prayed  that  the  intervention  might  be  dismissed. 

The  case  having  turned  on  other  questions,  the  answers  of 
the  garnishees,  and  other  evidenced  property  having  been  at- 
tached, are  immaterial.  The  judge  below  was,  however,  of 
opinion  that  the  title  to  certain  real  property  was  yet  in  Frazier, 
one  of  the  garnishees,  and  that  the  court  had,  consequently, 
jurisdiction.  The  bonds  were  introduced  in  evidence,  and  the 
signatures  to  them  proved.     The  evidence  taken  on  behalf  of 
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the  plaintiffs  and  interveners  in  the  suit  of  The  United  States  v. 
The  Bank  of  the  United  States  (8  Robinson),  was  also  intro- 
duced in  evidence.  It  was  agreed  that  the  laws  of  England 
might  be  proved  by  elementary  treatises,  and  the  Reports  ;  and 
those  of  Pennsylvania,  by  Purdon's  Digest,  and  the  printed  stat- 
utes and  decisions  of  its  courts. 

W.  W.  Frazier,  a  witness  for  the  plaintiff,  deposed  that  he  had 
no  certain  knowledge  on  the  subject,  but  that,  in  his  opinion, 
from  the  embarrassed  condition  of  the  Bank  of  the  United 
States,  there  is  not  the  slightest  probability  that  the  bank  had, 
in  April  last,  or  since,  any  money  in  London  to  meet  the  inter- 
est'Coupons  of  the  bonds  sued  on. 

Burnley,  another  witness  introduced  by  the  plaintiff,  testified 
that  the  bonds  sued  on  were  given  to  Fred.  Kuth  &  Co.,  of  Lon- 
don, who  advanced  the  money  to  the  Bank  of  the  United  States 
at  the  date  of  the  bonds ;  that  he  understood  and  believes  that 
no  pledge  or  other  security  was  given  by  the  bank  at  the  time, 
or  has  been  since  given,  to  secure  the  payment  of  the  bonds,  or 
the  interest  due  or  to  become  due ;  that  Kuth  &  Co.  are  bank- 
ers and  merchants  in  London,  and  continued  to  hold  said  bonds 
until  1842,  when  they  were  transferred  to  the  plaintiff;  that 
two  or  three  interest-coupons  next  preceding  the  one  which  first 
matures  of  those  now  attached  to  the  bonds  sued  on,  are  un- 
paid, and  were  cut  from  said  bonds  in  Philadelphia,  and  there 
presented  to  the  bank  for  payment ;  that  neither  they  nor  the 
coupons  attached  to  the  bonds  have  ever  been  paid,  and  were 
all  forwarded  to  this  country  for  collection,  because  there  was 
no  money  or  assets  of  the  bank  in  England  to  pay  the  interest- 
coupons,  and  because  the  bank  had  become  notoriously  insol- 
vent, and  had  made  the  assignments  of  1841.  He  further  depo- 
sed, that  he  had  been  informed  and  believes  that,  neither  at  the 
maturity  of  the  said  coupons,  nor  since,  has  the  bank  had  any 
money  or  assetts  at  the  place  of  payment  of  said  bonds  andcov- 
pons ;  that  he  is  morally  certain  that  the  facts  stated  by  him  are 
true,  though  he  has  not  been  in  England  since  1842 ;  that  at  least 
one  of  the  interest-<:oti/ioiiJ  of  said  bonds  was  due  and  unpaid  for 
want  of  funds,  while  F.  Kuth  &  Co.,  held  said  bonds. 
In  answer  to  a  question  of  the  counsel  for  the  defendants. 


536  NEW  ORLEANS. 


Fanes  y  Carrillo  v.  The  Bank  of  the  United  States. 


whether  he  knew,  of  his  own  knowledge,  that  any  of  said  ootc- 
pons  were  presented  at  maturity  at  the  place  designated  for  pay- 
ment, or  have  been  so  presented  at  any  subsequent  period,  he 
stated — ^that  all  he  can  say  is,  that  said  coupons  were  in  the  pos- 
session of  Kuth  &  Co.;  that  they  could  not  present  them  but  to 
themselves,  and  that  no  offer  was  made  to  pay  them ;  that  the 
reason  why  he  says  that  they  were  in  possession  of  Kuth  & 
Co.  at  maturity,  is  only  because  Kuth  &  Co.  told  him  so,  and 
because  the  plaintiff  received  them  from  Kuth  &  Co.,  but  that 
he  has  no  personal  knowledge  of  the  fact.  He  added,  that  he 
has  a  personal  knowledge  of  the  fact  that  some  of  the  coupons 
remained  unpaid  after  maturity ;  that  he  brought  them  back 
unpaid  to  this  country ;  and  that  demand  of  payment  was  made 
of  the  bank  at  Philadelphia,  but  unsuccessfully. 

There  was  a  judgment  below  against  the  plaintiff,  as  in  case 
of  non-suit,  on  the  ground  that  there  was  no  proof  of  demand  of 
payment  of  the  coupons  at  the  place  designated,  and  no  allega- 
tion or  proof  of  any  fact  entitling  the  plaintiff  to  anticipate  the 
day  of  payment  of  the  principal  debt,  which  becomes  due  only 
on  the  1st  of  April,  1847.     The  plaintiff  appealed. 

JB.  Peyton  and  /.  W,  Smithy  for  the  appellant.  The  judge 
below  erred  in  considering  the  debt  sued  on  as  not  due  and  pay- 
able. The  objection,  taken  verbally  on  the  trial,  under  the  an- 
swer of  the  general  denial,  came  too  late.  Code  of  Practice* 
art.  333.     8  La.  589. 

» 

If  it  had  been  pleaded  by  the  defendants,  the  testimony  shows 
that,  under  the  laws  of  the  State  of  Pennsylvania,  the  bank  had 
ceded  all  its  property,  with  a  few  trifling  exceptions  made  to 
prevent  the  forfeiture  of  its  charter,  to  trustees  for  the  payment 
of  its  debts.  This  was,  in  effect,  a  technical  insolvency  of  the 
bank.  It  had  previously  been  in  an  insolvent  state ;  and  by 
this  act,  it  placed  all  its  property  beyond  its  control,  and  at- 
tempted to  create  preferences  on  the  real  estate  situated  in  this 
State,  which  are  considered  as  a  fraud  upon  the  rights  of  the 
plaintiff,  and  are  forbidden  by  our  laws.  In  Atwell  v.  Belden^ 
(1  La.  604),  this  court  says :  "  The  fact  of  insolvency  being  es- 
tablished by  the  evidence  of  the  case,  we  consider  the  situation 
of  the  debtors  as  analogous  to  that  of  persons  who  make  a  ces- 
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sion  of  their  property  to  their  creditors,  from  which  the  legal 
consequence  is,  that  all  debts  may  be  exacted,  as  well  as  those 
which  had  time  granted  for  their  payment,  as  those  actually 
payable.''  In  the  case  now  before  the  court,  as  in  AtweU  v.  Bel- 
den^  the  objects  of  the  suit  were  to  obtsdn  a  judgment,  and  the 
evidence  received  without  objection  authorises  one,  against  the 
defendants ;  and  also  for  a  privilege  on  the  property  situated 
here,  and  fraudulently  conveyed  by  the  defendants. 

The  court  erred  in  deciding  that  a  demand  of  payment  of  the 
bonds  and  coupons  was  necessary,  before  the  plaintiff  could 
bring  suit  on  them.  The  bonds  are  payable  generally,  **  in  Lon- 
don." As  to  them,  no  decision  has  ever  gone  so  far  as  to  con« 
aider  a  demand  necessary.  The  coupons  are  made  payable  at 
the  office  of  F.  Kuth  &  Co.,  in  London.  No  demand  was  ne- 
cessary as  to  these,  because  this  court  has  always  considered 
that  the  clause  in  every  obligation,  whether  negotiable  or  other- 
wise, stating  that  payment  is  to  be  made  at  a  particular  place, 
is  to  be  interpreted,  agreeably  to  our  system  of  jurisprudence, 
which  fixes  the  domicil  of  the  debtor  f6r  the  place  of  payment 
(Civil  Code,  art.  2153),  as  a  condition  precedent,  created  by  the 
parties,  making  the  obligation  conditional,  which  would  other^ 
wise  be  absolute.  This  rule  of  interpretation  as  to  the  obliga- 
tions flowing  from  the  contract,  has  never  been  applied  by  this 
court  to  any  other  contracts  than  such  as  were  made  in  this  State 
and  were  to  be  executed  here,  or  to  such  as  were  made  else- 
where, or  to  be  executed  elsewhere,  and  where  there  was  no 
proof  of  the  lex  loci  contractus^  or  of  the  lex  loci  solutionis  be- 
ing different  from  the  law  of  this  State.  3  Mart.  N.  S.  423.  10 
La.  552.  12  lb.  472.  14 lb.  181.  15  lb.  242.  1  Rob.  84,  SIJ. 
8  lb.  895. 

Whether  this  demand  is  necessary  or  not,  does  not  depend 
on  the  lexforif  but  on  the  lex  loci  contractus^  or  the  lex  loci  solu' 
tionis.  Story  on  BUls,  pp.  141, 152,  157-8.  In  this  ease  the  law 
of  Pennsylvania,  where  the  bonds  and  coupons  were  made,  and 
of  England,  where  they  were  to  be  paid,  are  in  evidence,  and 
demand  is  not  required  by  either  law.  2  Watts  6c  Sergeant's 
Rep.  462.  7  Watts'  Rep.  882.  Chitty  on  Bills,  pp.  689, 396.  II 
Kent's  Com.  p.  100. 
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If  demand  were  otherwise  necessary,  it  could  not  be  required 
by  reason  of  the  insolvency  of  the  bank,  of  the  Pennsylvania  as- 
signments, of  there  being  no  funds  at  the  place  of  payment  as 
the  coupons  matured,  oi  the  possession  and  ownership  by  Kuth 
&  Co.  of  the  bonds  and  coupons  when  several  of  the  latter  ma- 
tured, and  of  the  demand  and  refusal  of  the  bank  at  Philadel« 
phia.  It  cannot  be  maintained  that  the  Philadelphia  assign- 
ments can  validly  transfer  land  in  this  State.  If  the  objection 
could  have  been  taken,  that  a  distinct  suit  should  have  been 
brought  to  annul  the  transfer  to  Frazier,  it  was  waived  by  the 
intervention  of  the  trustees,  and  by  the  validity  of  the  assign* 
ments  being  put  at  issue  on  the  merits  by  the  pleadings  and 
the  evidence. 

T.  SlideUj  for  the  defendcmts  and  intervenors. 

If  it  should  be  said  that  the  assignments  gave  preferences— 
that  this  was  an  interest  in  real  estate^  and  should  be  tested  by 
our  laws,  we  reply  that  the  plaintiffs  have  no  right  to  treat  the 
assignment  as  null — ^they  should  have  instituted  a  revocatory  ao* 
tion.  They  cannot  proceed  by  attachment  and  garnishment, 
and  so  try  the  validity  of  the  assignment.  See  the  cases  cited 
in  Benjamin  and  SUdell's  Digest,    Insolvency,  K. 

Moreover  an  revocatory  action  canpot  be  carried  on  by  way 
of  garnishment.  Such  a  proceeding  cannot  be  substituted  for  a 
direct  revocatory  action.     Taylor  v.  WMttemortf  8  Rob.  99. 

In  this  case  had  the  revocatory  action  been  instituted*  it 
would  have  been  barred  by  the  prescription  of  one  year. 

This  action  is  evidently  untenable  so  far  as  regards  the  bonds 
sued  upon. 

Even  in^case  of  a  Louisiana  contract,  a  debt  payable  ttt  a  fa« 
ture  day  does  not  mature  by  effect  of  law,  except  in  case  of 
technical  insolvency,  and  even  then  the  creditor  comes  into  the 
concurso  pro  rata,  and  is  not  permitted,  as  is  sought  in  this  case, 
to  lay  hold  of  the  property  entirely  for  his  own  benefit. 

No  principle  exists  in  the  law  of  Pennsylvania,  or  of  England, 
which  creates  this  anticipated  maturity* 

As  regards  the  coupons  or  interest  warrants,  the  plaintiff  has 
not  made  out  the  case,  because  they  have  not  proved  a  demand 
at  the  office  of  Kuth  &  Co.^  where  the  warrants  were  specially 
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made  payable  by  their  very  terms  and  by  the  body  of  the  bond. 
This  court  has  uniformly  held  that  such  presentment  is  indispen- 
sable, and  has  refused  to  change  its  opinion,  in  spite  of  the  deoi« 
sion  of  the  Supreme  Court  of  the  United  States  and  of  other 
tribunals. 

In  the  case  in  1  Rob.  311,  the  court  reiterating  this  familiar 
principle,  also  intimated  that  the  matter  is  one  pertaining  to  the 
remedy,  and  to  be  governed  by  the  lex  fori.  "  If  it  were  shown 
to  be  a  rule  of  evidence  in  that  State,  it  would  still  be  question- 
able whether  it  would  authorize  us  to  disregard  the  settled  juris- 
prudence of  our  own  State,  which  is  that  whenever  a  note  is 
made  payable  at  a  particular  place,  payment  must  be  demanded 
there  before  a  recovery  can  be  had  on  it.''  See  also  the  decision 
of  the  court  in  Buckner  vs.  Wattf  19  La.  217. 

But  if  this  be  not  a  question  to  be  determined  by  the  lexfarif 
but  by  the  lex  loci  contractus^  then  the  law  of  England  governs 
the  matter,  and  not  the  law  of  Pennsylvania,  because  the  con- 
tract was  to  be  performed  in  England.  Lapice  v.  Smithy  18 
La.  92. 

Now  by  the  law  of  England,  a  demand  at  the  place  designated 
for  payment  of  the  note,  is  necessary. 

It  was  so  held  by  the  House  of  Lords  in  Roiue  v.  Young.  See 
Byle  on  Bills  of  Exchange,  p.  125.  In  consequence  of  this  de- 
cision, parliament  passed  the  act  of  1  and  2  Geo.  4,  c.  78,  by 
which  it  is  declared,  that  an  acceptance^  payable  at  a  particular 
place,  is  a  general  acceptance,  unless  expressed  to  be  payable 
there  only,  and  not  otherwise  or  elsewhere.  But  this  statute, 
says  Byle,  p.  126  (Law  Library,  vol.  16),  does  not  extend  to  pro- 
missory notes.  If  therefore  a  note  be  in  the  body  of  it  made 
payable  at  a  particular  place,  it  is  still  necessary  to  aver  and 
prove  presentment  thereof. 

It  has  been  attempted  to  be  shown  in  this  case  that  the  bank 
had  no  funds  at  the  place  designated.  The  plaintiff  partly  relies 
on  the  evidence  of  the  assignments.  But  those  assignments  did 
not  cover  the  property  in  Europe.  He  also  relies  on  the  evi- 
dence of  Frazier  and  of  Burnley.  What  these  witnesses  state  is 
merely  as  to  their  impression  and  belief.  This  is  not  evidence. 
Their  testimony  is  so  insufficient  as  to  require  no  comment. 
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The  same  may  be  said  of  the  attempt  to  show  that  Kuth  &  Co. 
were  holders?  of  some  of  the  warrants  at  maturity.  It  is  mere 
evidence  of  belief  and  hearsay  evidence. 

But  though  there  were  sufficient  proof  that  there  were  no 
funds  deposited  at  the  place  of  payment,  where  is  tha  rule  of  law 
in  England  that  this  excuses  demand  ?  The  rule  exists  there 
as  to  bills  of  exchange,  but  we  do  not  find  any  such  rule  as  to 
promissory  notes. 

Martin,  J.  The  plaintifi*  is  appellant  from  a  judgment  of 
non  suit  on  his  claim  for  848,400  and  interest,  the  amount  of 
ten  post-notes  of  the  defendants,  neither  of  which  is  as  yet  pay- 
able. It  has  been,  however,  contended,  that  the  bank  is  noto- 
riously insolvent,  and  that,  therefore,  the  debts  which  it  owes 
are  all  exigible.  The  first  judge  has,  in  our  opinion,  correctly 
held,  that  an  actual  bankruptcy  or  cessio  bonorum,  either  volun- 
tary or  forced,  alone  has  theefiect  of  rendering  immediately  exi- 
gible debts  which  have  not  yet  matured  by  the  lapse  of  the 
time  stipulated  in  the  contract,  or  the  happening  of  the  contin- 
gency on  which  the  parties  agreed  that  they  should  become  im- 
mediately payable.  Civil  Code,  art.  2049.  8  La.  585.  As  to  the 
terest,  which  was  payable  semi-annually,*  and  at  a  particular 
place  in  London  stated  in  the'coupans,  the  judge  has  conformed 
himself  to  the  jurisprudence  of  this  court,  which  is,  that  when  a 
debt  is  made  payable  at  a  particular  place,  a  demand  by  the 
creditor  there  is  a  condition  precedent,  which  must  be  complied 
with,  before  the  institution  of  any  suit.     12  La.  478. 

The  plaintifi*  has  attempted  to  justify^is  preceeding  on  the 
coupons^  by  the  introduction  of  a  witness  stating]circumstances 
which  authorize  it.  But  this  gentleman  has  not  mentioned  any 
thing  tending  that  way,  from  his  personal  knowledge. 

Judgment  affirmed. 
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Succession  of  Jacinthe  Gourjon — ^Ausustb  (yDuHiGO,  and  others, 

Appellants. 

A  testator  appointed  two  persons  as  )ils  executors,  and  named  two  others,  A.  and  B., 
to  replace  them,  in  case  of  the  death  or  abeenco  of  the  former,  leaving  a  certain 
smn  to  each  of  those  who  might  discharo^  the  duties  of  executor.  One  of  the 
persons  first  named  having  died,  A.  applied  to  be  appointed  executor  in  his  place, 
which  was  opposed  hy  B.,  who  claimed  the  appointment.  A.  obtained  a  dismissal 
of  his  application  as  in  case  of  non-suit ;  and  a  judgment  was  rendered  refusing 
to  appoint  B.,from  which  the  latter  appealed,  citing  A.  as  appellee.  Pending  this 
appeal,  A.  renewed  his  application  to  the  Probate  Court,  and  was  appointed  ezec' 
ntor  ;  and  from  this  judgment  no  appeal  was  taken.  The  first  named  executor 
and  A.  having  administered  on  the  estate,  afterwards  filed  a  tableau  of  distribution, 
by  which  one  of  the  sums  bequeathed  to  the  acting  executors  was  allowed  to  A., 
and  this  tableau  was  homologated  by  the  Probate  Court.  A  decision  being  sub- 
sequently rendered  on  the  appeal  of  B.,  by  which  the  latter  was  declared  to  be  en- 
titled to  the  appointment  of  executor,  a  rule  was  taken  by  him  in  the  Probate  Court 
on  A.,  and  on  the  first  named  executor,  to  show  cause  why  the  legacy  should  not 
be  paid  to  him,  B.  The  rule  was  made  absolute,  and  the  judgment  affirmed  on  ap- 
peal. 

The  services  of  counsel  employed  to  obtain  the  appointment  of  a  person  as  executor, 
are  to  be  paid  by  the  applicant,  and  not  by  the  estate,  whether  the  application  suc- 
ceed or  fail. 

Appeal  from  the  Court  of  Probates  of  New^Orleans,  Bermu- 

Blache,  for  Cavelier. 

L.  Janin,  for  the  appellant  O'Dohigg. 

Bosditis  and  P^-A.  Bernard,  appellants,  pro  se. 

BuLLABD,  J.  The  facts  which  gave  rise  to  this  controversy 
may  be  seen  by  referring  to  the  case  of  the  Succession  of  Qour* 
gon — E.  Xr.  Bemardf  AppellarU^  decided  in  April,  1844.    7  Rob. 

It  now  appears  that  while  Bernard  was  prosecuting  his  appeal 
from  the  judgment  of  the  Probate  Court  refusing  to]  appoint 
him  executor,  on  the  ground  that  he  had  gone  into  bankruptcy, 
and  CyDuhigg,  his  competitor,  was  before  us  as  appellee,  the  lat- 
ter renewed  his  application  to  be  recognized  as  executor,  and 
succeeded  in  the  Court  of  Probates.  From  that  judgment  no 
appeal  was  prosecuted.  The  consequence  was,  that  CyDuhigg 
was  acting  as  executor,  in  virtue  of  a  judgment  having  the 
force  of  the  thing  adyudged,  and  Bernard  was  appointed  by  the 
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appellate  court  contradictorily  with  O'Duhigg.  This  state  of 
things  was  not  a  little  embarrassing,  and  led  to  the  question 
which  this  case  now  presents,  to  wit,  which  of  the  two  is  entitled 
to  the  legacy  of  $1500,  given  by  the  will  to  each  of  the  two  act- 
ing executors,  Cavelier,  the  other  executor,  being  incontestably 
entitled  to  one  of  the  legacies.*  The  tableau^  made  out  by  Ca- 
velier and  O'Duhigg,  awarded  the  legacy  to  O'Duhigg,  but,  on  a 
rule  afterwards  taken  by  Bernard,  the  tableau  was  amended,  and 
the  legacy  decreed  to  the  latter,  under  the  appointment  of  the 
Supreme  Court  From  that  judgment  O'Duhigg  prosecutes 
this  appeal. 

It  is  clear  that  the  merits  of  the  original  controversy  cannot 
be  gone  into  in  this  case.  Each  has  a  judgment  of  a  competent 
tribunal  in  his  favor,  pronounced  contradictorily  with  his  adver- 
sary. It  would,  perhaps,  have  been  more  regular  if  Bernard 
had  appealed  from  the  judgment  appointing  O'Duhigg ;  but  the 
effect  would  have  been  the  same,  because  that  judgment  would 
have  had  its  effect  pending  the  appeal,  and  the  same  difficulty 
would  have  occurred  in  disposing  of  the  legacy,  which  is  the 
great  bone  of  contention,  the  administration  of  the  estate  being 
in  perfectly  safe  hands.  It  is  said  by  O'Duhigg,  or  his  assignee, 
in  his  answer  to  the  rule  taken  on  him  by  Bernard,  that  the  judg- 
ment of  the  Supreme  Court  was  an  ex  parte  judgment,  to  which 
neither  he,  nor  the  succession  of  Gourjon  was  a  party.  This  as- 
sertion is  contradicted  by  the  record,  from  which  it  appears  not 
only  that  O'Duhigg  was  personally  cited  as  appellee,  but  that 
he  attempted  to  make  himself  a  party  in  his  capacity  of  execu- 
tor, in  virtue  of  the  proceedings  subsequently  carried  on  in  the 
Court  of  Probates ;  and  we  held  in  that  case,  that  it  was  not  ne- 
cessary to  make  the  succession  a  party,  in  a  controversy  be- 
tween two  persons  contending  for  its  administration.     As  soon 


*  The  clause  of  the  will  referred  to,  is  in  the  following  words :  '*  Je  nomme  poor 
mes  executeurs  testamentaires  en  ce  qui  oonceme  les  hiens  k  la  Nouvelle  Orleans, 
Messienre  S.  et  C. ;  et  en  oas  de  d6c^  ou  d'absence,  je  nomine  pour  remplaoer  Mes* 
sieuis  O.  et  B.  Je  les  prie  de  Tooloir  me  rendre  oe  senriee,  ainn  qae  d*agr6er  oomais 
teraoignage  de  ma  gratitade  one  somme  de  quince  cents  piastres,  que  Jc  donae  et 
I^gue  A  ehacun  de  ceux  qui  rempliront  cette  charge,  pour  les  d6d  ommager  de  leurs 
peinesetsoiris.** 
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as  that  judgment  was  pronounced,  it  was  conclusive  upon 
(yDuhigg,  and  in  the  last  resort.     The  court,  therefore,  did  not 
err  in  awarding  the  legacy  to  Bernard.    The  homologation  of 
the  account  filed  by  the  executors,  is  not  conclusive  upon  Ber 
nard. 

There  is  another  appeal,  by  C.  Roselius  and  P.  A.  Bernard,  the 
attorneys  of  E.  L.  Bernard,  from  a  judgment  overruling  their 
pretensions,  to  be  paid  for  their  professional  services  in  obtain- 
ing the  appointment  of  Bernard  out  of  the  estate.  We  concur 
with  the  court  in  the  opinion,  that  such  services  are  to  be  paid 
by  the  applicant,  and  not  by  the  succession.  If  they  had  failed, 
they  would  still  have  been  entitled  to  a  fee,  but  surely  not 
ohargeable  upon  the  estate. 


John  Thornhill  v.  Richard  Criothas. 

Since  the  act  of  the  28th  March,  1840,  ch.  117,  aboUabing  impriaonmeiit  for  debt,  no 
order  of  arrest  can  be  legally  iwiied  after  jndgment.  The  arrest  still  authorized 
is  merely  a  conservatory  measure,  for  the  purpose  of  securing  the  appearance  of 
the  defendant  Arts.  312,  214  of  the  Code  of  Practice,  amended  by  the  second 
section  of  the  act  of  98th  March,  1840,  ch.  117,  relate  only  to  the  wrest  of  the 
defendant  at  the  institution  of  the  suit 

The  security  in  a  bond  taken  under  a  writ  of  arrest  cannot  be  made  liable,  where  the 
writ  was  illegally  issued. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Wm^  J« 
BuLLARD,  J.  The  plaintiff  having  obtained  a  judgment  against 
Christmas  upon  the  record  of  a  former  judgment  recovered  in 
the  State  of  Mississippi,  made  affidavit  that  the  debtor  was 
about  permanently  to  depart  from  the  State  without  leaving  in 
it  sufficient  property  to  pay  his  debt,  and  that  he  did  not  take 
the  oath  for  the  pmpose  of  vexing  him,  but  only  for  the  purpose 
of  securing  his  demand,  and  obtained  an  order  of  arrest.  Har- 
rison became  the  surety  of  the  defendant  in  his  bond,  condi- 
tioned that  he  riiould  not  leave  the  State  within  three  moBfths 
from  its  date,  in  conformity  to  the  provisions  of  the  act  of  38tb 
March,  1840,  entitled  '*An  act  supplementary  to  an  act  entitled 
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Derby  and  another  v.  Boyd.    Parker  and  another  v.  Barnard  and  others. 

*-  -  -  

an  act  to  abolish  imprisonment  for  debt."  See  B.  &  C/s  Dig. 
475,  No.  16,  sec.  1. 

A  writ  o{ fieri  facias^  issued  against  the  original  debtor,  having 
been  retm*ned  nulla  bona^  the  plaintiff  took  a  rule  upon  the 
surety,  and  on  proof  that  the  defendant  went  out  of  the  State 
within  the  three  months,  judgment  was  rendered  against  him, 
and  he  has  appealed. 

The  counsel  of  the  appellant  contend,  that  the  act  of  the 
legislature  of  1840,  having  abolished  the  writ  of  capias  ad  sat- 
isfadendumy  no  order  of  arrest  can  be  legally  issued  after  judg- 
ment rendered,  as  a  means  of  coercing  the  payment  of  the  judg- 
ment ;  that  this  would  amount,  in  substance,  to  the  veiy  writ 
abolished  ;  and  that  the  arrest  still  authorized  by  law  is  merely 
a  conservatory  measure,  and  with  a  view  of  securing  the  ap- 
pearance of  the  defendant ;  that  the  articles  212  and  214  of  the 
Code  of  Practice,  amended  by  the  act  of  1840,  section  2d,  (See 
Digest,  472),  relate  only  to  the  arrest  of  the  defendant  at  the 
institution  of  the  suit,  with  a  view  of  securing  the  payment  of  the 
judgment  which  the  plaintiff  expects  to  obtain  in  the  suit  he  tfi- 
tends  to  bring,  and  that  the  writ  issued  after  judgment  is  no- 
thing more  than  a  capias  ad  satisfaciendum  in  disguise. 

This  is,  in  our  opinion,  the  true  construction  of  the  statute. 
The  writ  issued  improvidently,  and  the  defendant  is  not  liable  as 
surety  on  the  bond.  The  judgment  of  the  Conunercial  Court 
is,  therefore,  reversed,  and  ours  is  that  the  rule  be  discharged, 
with  costs  in  both  courts. 

Kane,  for  the  plaintiff. 

E.  C  Mix  and  Elwyn^  for  the  appellant* 


In  the  cases  of  FVeeman  Derby  and  another  v.  /.  Chauncey 
Boyd,  from  the  Commercial  Court  of  New  Orleans,  and  James 
C.  Parker  and  another  v.  Barnard  and  others,  from  the  District 
Court  of  the  First  District,  the  judgments  below  were  affirmed 
on  appeal,  in  New  Orleans,  with  damages,  during  the  period 
embraced  by  this  volume* 


INDEL 


ACCESSION. 

Where  it  is  shown  that  the  boundary  lines  of  the  land  claimed  by  one  holding 
under  a  confirmation  by  the  United  States  and  a  survey  made  by  a  government 
surveyor,  were  run  as  near  as  possible  to  a  bar,  the  whole  of  which  was  sub- 
ject to  be  overflowed  at  high  water  and  the  greater  part  of  it  to  an  annual 
overflow,  so  as  to  include  all  the  high  land  susceptible  of  ownership,  the  pro- 
prietor will  be  entitled  to  the  alluvion,  or  batture,  subsequently  formed  on  the 
site  of  the  bar.  Stephenson  v.  Goff,  99. 

ACT,  AUTHENTIC. 

Where  it  does  not  appear  from  a  paper  oflfered  in  evidence,  purporting  to  be  a 
copy  of  an  authentic  act,  that  the  original  vras  signed  by  two  witnesses,  it  can- 
not be  admitted  in  evidence  as  the  copy  of  an  authentic  act.  An  act  is  not  au- 
thentic which  wants  the  signature  of  either  of  the  witnesses  required  by  arti- 
cle 2331  of  the  Civil  Code.  Uiomasv.  Kean,  80. 

ADMINISTRATOR. 

See  SuccEfisioirs,  III. 

ADMISSION- 
Seb  Evii>em€B,  85.    Pleadhto,  5. 

AGENCY. 

1.  The  cashier  of  the  branch  of  a  bank,  may,  as  an  act  of  administration,  ac- 
cept the  surrender  of  a  debtor  of  the  bank,  and  vote  for  a  syndic  ;  but  without 
an  express  and  special  authority  from  the  directors,  he  cannot  discharge  the 
insolvent.  The  granting  of  such  a  discharge  is  an  act  of  ownership,  and  not 
of  administration.    C.  C.  2965, 2966. 

Union  Bank  of  Louisiana  v.  Bagley,  43. 

2*  In  an  action  on  a  policy  of  insurance,  eflected  on  account  of  the  plainti^  by 
an  agent,  testimony  to  prove  that  the  latter,  who  had  a  policy  for  his  own  ben- 
Voi..  X.  69 
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efit  on  goods  in  the  same  bnOding,  designedly  set  fire  to  the  bailding,  is  lna<l<' 
missible,  where  it  is  neither  alleged  nor  proved  that  they  were  in  any  way  privy 
to  the  act  The  act  can  no  more  aflbct  the  p*.aintifiB  than  if  done  by  a  stranger  • 
A  principal  is  liable  civilly  for  the  frauds  or  misrepresentations  of  his  agent, 
made  in  the  com«e  of  his  employment,  though  he  neither  authorised,  jostidodi 
nor  participated  in  his  misconduct,  nor  even  knew  of  it ;  but  the  misconduct,  or 
miite presentation  on  the  part  of  the  agent,  most  be  while  acting  as  such, 
within  the  scope  of  his  agency.  Nor  will  the  record  of  a  suit  between  the  agent 
and  the  defendants,  on  hrs  own  policy,  be  admissible  to  prove  fraud  and  fiilse 
swearing  on  the  part  of  the  piatntLflT  in  the  latter  suit,  or  to  show  what  portion 
of  the  property  insured  belonged  to  the  plaintiffs  in  the  action  in  which  it  is 
ofiered  in  evidence.  The  fraud  and  false  swearing  on  the  part  of  the  agent, 
being  in  his  own  case  and  for  his  own  purposes,  was  irrelevant ;  and  the  prin- 
cipals not  being  a  par^  to  the  suit,  the  matter  was  res  inter  alios  acta^  and 
cannot  be  used  against  them. 

Henderson  v.  Western  Marine  and  Fire  Insurance  Company,  164. 

8.  When  an  agent,  by  whom  insurance  had  been  effected,  he  being  named  as 
agent  in  the  policy,  swears  to  the  loss  as  his,  the  oath  will  be  considered  as  re^ 
ferring  to  the  character  in  which  he  was  recognized  and  acted  when  he  afifected 
it,  and  not  as  proof  of  perjury.     lb. 

4.  The  release  of  a  debtor  is  an  act  of  ownership,  which  the  cashier  of  a  bank  is 
not  authorized  to  do,  under  his  general  administrative  powers.  Commissioners 
ofiheClinion  and  Port  Hudson  Rail  Road  Company  v.  Keman—Re-hearingt  176. 

6.  An  agent  may  be  a  witness  in  all  cases,  except  in  suits  against  the  principal 
on  account  of  the  negligence  of  the  agent.  In  snch  cases,  he  oaniiot  be  a 
witness  fxx  the  principal.    Ducros  v.  Jacobs^  463. 

6.  Where  an  agent  of  a  third  psison,  believing  himself  authorized  as  snch  to 
sell  certain  property  of  his  principal,  receives  from  a  purchaser,  who  also  be- 
lieved that  he  was  authorized  to  sell,  a  part  of  the  price,  which  was  paid  over 
to  the  principal,  the  purchaser,  on  discovering  the  want  of  authority  in  the  ven- 
dor, may  recover  from  the  principal  the  amount  so  received  by  him,  and  this* 
thongh  a  balance  may  be  still  due  by  the  agent  to  the  principal,  after  crediting 
the  former  with  the  amount  paid  over  by  him.  Art  2134  of  the  Civil  Code 
does  not  apply  to  such  a  case.     McDonogh  v.  Ddassus,  431. 

7.  An  agent  is  bound  to  deliver  to  his  principal  whatever  he  has  received  by 
virtue  of  his  procuration,  though  unduly.    C.  C  2974.    lb, 

8.  The  relation  of  principal  and  agent  is  not  that  of  debtor  and  creditor  from 
the  moment  that  the  agent  receives  money  or  property  for  the  principaL  It  ie 
a  trust ;  and  does  not  give  the  agent  any  title  to  the  mc^ney  or  property  so  ie« 
ceived,  which  would  be  the  case  if  he  were  regarded  as  a  debtor.  The  agent 
may  become  a  debtor  of  the  principal,  but  not  until  the  dissoIulMm  of  the  con- 
tract of  agency,  and  his  neglect  or  refusal  to  account  and  deliver  over  the  funds 
or  property.  While  the  agency  continues,  the  property  or  money  in  the  hands 
of  the  agent  belongs  to  the  principal,  the  agent  being  a  mere  trustee.        i& 

9.  An  agent  is  a  competent  witness  for  his  principal,  in  an  action  against  ths* 
latter  to  recover  a  sum  of  money,  alleged  to  have  been  paid  to  the  agent  thnng^ 
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error,  and  admitted  to  have  been  paid  by  him  to  bis  principal.  The  witneaa  is 
indifibrent,  being  responsible  to  one  or  the  other  party  for  the  amount  in  con- 
troversy. McDonogh  v.  DeUustts^'Re-hearing,  489. 
10.  An  attorney  in  fact  defending  an  action  on  behalf  of  his  principal,  unless 
specially  empowered,  cannot,  by  any  allegations  or  confessions  in  the  judicial 
proceedings,  renounce  or  abandon  any  of  the  rights  of  his  principal. 

PretoU  y.  Martd^  61 9« 

AMENDMENT. 
Seb  PleadinOi  12* 

ANSWER. 
Sex  Plbadino,  IY. 

APPEAL- 

L  FVtmwhat  Judgfne$9ts  an  Appeal  wiU  lie. 
II.  Parties  to  Appeal. 

III.  Citation. 

IV.  Effect  of  Appeci. 

V.  Record  of  Appeal. 
VI.  Costs  of  Appeal. 

VII.  Surety  on  Appeal  Bond. 

I.  From  what  Judgments  an  Appeal  unll  lie. 

1.  An  appeal  will  lie  from  a  judgment  on  a  reconventional  demand,  wheie  the 
amount  claimed  in  reconvention  is  sufficient  to  give  jurisdiction  to  the  Su- 
preme Court,  though  the  original  demand,  being  under  three  hundred  dollars, 
no  appeal  could  be  taken  from  the  judgment  on  it  In  such  a  case,  the  jodg- 
ment  on  the  demand  in  reconvention  will  alone  be  examined  on  the  appeal. 

Hanna  v.  BarOeUe^  438. 

n.  Parties  to  Appeal. 

d.  The  first  section  of  the^ct  of  Congress  of  19th  August,  1841,  establishing  i^ 
uniform  system  of  bankruptcy,  having  declared  that  the  benefit  of  the  act  '^^}\ 
not  be  extended  to  any  one  owing  debts  in  consequence  of  a  defalcation  %s  i^ 
guardian,  a  Jutor,  against  whom  a  judgment  ^as  been  rendered  for  an-amount 
due  to  the  minors  under  his  care,  and  who  subsequently  applied  to  be  declared 
a  bankrupt  and  was  discharged  as  such,  not  being  protected  by  the  proceedings 
in  bankruptcy,  may  ailerwards  appeal  from  the  judgment  rendered  against 
lum.    His  assignee  shouldnot  be  madea  pai^  to  the  appeal. 

CoUim  V,  MarshaU,  1 1 2, 

8;  Where  a  judgment  has  been  rendered^  in  fkvor  of  the  plaintifi^  in  a  revocatoiy 
aetkm  to  rescind  a  eale  on  the  ground  of  fraud  and  simulaiion,  and  the  vendor 
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alone  appeals  from  the  dedeion,  the  vendee  must  be  cited  as  an  appellee,  or  the 
coirectnefis  of  the  judgment  cannot  be  inqniied  into,  and  the  appeal  mnst  be 
diemisaed.  So  the  latter  should  be  made  an  appellee,  where  the  jadgment 
having  been  against  the  plaintifGs,  the  latter  appealed. 

Hyde  v.  Craidickr^STt. 

III.  Citation. 

4.  Under  the  first  section  of  the  act  of  22d  March,  1843,  where  a  party  applies 

far  an  appeal,  by  motion  in  open  court,  at  the  same  term  at  which  the  jndg- 

'  ment  appealed  from  was  rendered,  no  citation,  or  other  notice  to  the  appellee, 

is  necessary,  but  where  the  appeal  is  applied  for  at  a  subsequent  term  citation 

is  necessary,  as  the  other  party  cannot  be  supposed  to  be  then  in  attendance. 

McCoUam  v.  Police  Jury  of  PoirUe  Cowpie,  20. 
0.  Want  of  citation  of  appeal  will  be  cured,  where  the  party  appears  and  con- 
tests the  case  on  any  other  ground  than  the  want  of  citation. 

Dunbar  v.  Owens^  139. 

6.  It  is  too  late  after  all  the  parties  are  actually  before  the  court,  to  move  to  dis- 
miss the  appeal  on  the  ground  that  citation  was  not  served  within  the  time  pre- 
scribed by  law.    lb, 

rV.  Effect  of  Appeal. 

7.  Where  a  plaintiff  who  has  obtained  a  judgment  below,  in  a  case  depending  be- 
fore the  Supreme  Court  on  a  suspensive  appeal,  represents  that  his  judgment 
has  been  recorded  in  the  mortgage  office,  and  swears  thai  he  apprehends  that 
the  defendant  will  conceal,  or  dispose  of,  pending  the  appeal,  a  slave,  on  whom 
he  has  a  mortgage  resulting  from  the  recording  of  the  judgment,  he  may  ob- 
tain a  sequestration  from  the  lower  court    C.  P.  276.  Act  7  April,  1826,  s.  9. 

.    The  appellee  is  not  confined  to  his  recourse  on  the  surety  in  the  appeal  bond^ 

JF^nfc  V.  Marttn,  147. 

8.  As  a  general  rule,  the  jurisdiction  of  the  appellate  court  attaches  as  soon  as 
the  appeal  bond  is  filed,  and  the  lower  court  has  no  longer  authority  to  take  any 
steps  but  such  as  may  be  necessary  to  transmit  the  record  to  the  Supreme 
Court,  or,  by  a  provisional  and  conservatory  order,  to  secure  the  ultimate  exe- 
cution of  the  judgment  of  the  appellate  court    lb. 

9.  The  jurisdiction  of  the  Supreme  Court  attaches  as  soon  as  the  appeal  bond  is 
filed,  and  the  citation  of  appeal  has  been  issued ;  and  the  court  of  the  first  in- 
stance can  take  no  further  steps  in  the  case,  except  such  as  may  be  neces. 
sary  to  transmit  the  record  to  the  Supreme  Court    C.  P.  883. 

Harbour  Y.  Bricked  419. 

V.  Record  of  Appeal. 

10.  Where  a  bill  of  exceptions  is  insufficient  to  enable  the  court  to  test  the  cer- 
rectness  of  the  decision  of  the  inferior  tribmiaJ,  its  judgment  will  be  presumed 
to  be  correct.     Thomas  v.  Kean^  80. 

1 1 .  A  pail^  who  oflers  the  records  of  other  suits  in  evidence  on  the  trial  tn  the 
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lower  court,  is  bound  to  file  tranBcripta  of  them,  at  least  on  being  apprised  of 
an  appeal,  or  on  being  required  to  do  so.  Where  snch  transcripts,  not  having 
been fiied  be]ow,'conld  not  be  included  in  the  record  of  appeal,  the  appellant 
will  be  entitled  to  a  certiorari ;  and,  in  case  the  appellee  should  not  file  them 
,  after  the  writ  has  issued,  the  case  will  be  remanded  for  a  new  trial. 

Hyde  y.  Craddick,  387. 

12.  The  time  allowed  for  the  return  day  of  an  appeal  cannot  be  extended  by  the 
court  from  which  the  appeal  was  taken,  but  only  by  the  Supreme  Court ;  and 
on  the  failure  of  the  appellant  to  file  the  transcript,  or  to  apply  to  the  Supreme 
Court,  within  three  judicial  days  after  the  return  day,  for  an  extension  of  the 
time,  the  appellee  will  be  entitled  to  an  execution,  under  art  689  of  the  Code 
of  Practice.    Harbour  v.  Brickel^  419. 

VI.  Costs  of  Appeal. 

13.  An  appellee  cannot,  by  entering  in  the  Supreme  Court  a  remUtxtiir  of  a  sum 
incorrectly  allowed  by  the  court  below  as  special  damages,  throw  the  costs  of 
the  appeal  on  the  appellant.    Rhodes  v.  tSkolfieldy  131. 

YII.  Surety  on  Appeal  Bond. 

14.  Sureties  on  an  appeal  bond  are  liable  only  where  it  is  shown,  that  there  is 
not  sufficient  properly  of  the  debtor  to  satisfy  the  execution.  C.  P.  596.  This 
&ct  can  be  proved  only  by  the  retuni  of  the  officer,  charged  with  the  execution 
of  the  judgment,  showing  a  compliance  with  all  the  requirements  of  the  law. 
A  return  that  no  property  was  found,  and  that  no  demand  was  made  of  the 
debtor  because  he  could  not  be^  found,  without  showing  that  any  demand  was 
made  of  the  plaintifiT  in  execution,  his  agent,  or  counsel,  is  insufficient  to  ren- 
der the  sureties  liable.    C.  P.  726,  727.    LyntA  v.  Burr,  136. 

16.  No  proceedings  can  be  had  against  the  sureties  on  an  appeal  bond,  where  the 
Ji,  fa.  against  the  debtor  was  returned  into  court  before  the  return  day.     Per 
Curiam :  Had  the  execution  remained  longer  in  the  hands  of  the  officer,  he 
mi^t  have  found  property.    At  all  events,  the  surety  is  entitled  to  the  advan- 
tage of  every  legal  delay,    lb, 

16.  Where  a  suspensive  appeal,  taken  from  a  judgment  recovered  in  a  lower 
court  and  recorded  in  the  mortgage  office,  leaves  the  judgment  unreversed, 
the  plaintiff  will  be  bound  to  urge  any  right  he  may  have  acquired  on  the  pro* 
perty  of  the  debtor  by  the  recording  of  his  mortgage,  before  resortmg  to  the 
surety  on  the  appeal  bond.    C.  P.  679.     Turner  v.  Parkery  164. 

17.  From  the  nature  and  terms  of  the  obligation  of  the  surety  in  an  appeal  bond, 
no  recourse  can  be  had  against  him  where  property  belonging  to  the  mass  of 
the  creditors  of  the  appellant,  subject  to  certain  privileges  and  mortgages,  is  yet 
unsold.  It  must  in  such  a  case  be  shown  by  the  creditor,  that  the  sale  of  all 
the  efi^ts  of  the  principal  has  proved  insufficient  to  discharge  his  demand. 
C  P.  579, 696.  Act  20  March,  1839,  s.  20.  But  where  it  is  proved  that  the 
appellant  had  been  declared  a  bankrupt  under  the  act  of  Congress  of  1841, 
and  that  his  estate,  though  in  course  of  administration,  is  in  such  a  situation  as 
to  afibrd  no  reasonable  ground  to  expect  that  any  dividend  will  ever  be  paid  to 
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tbe  suing  creditor,  he  will  not  be  bound  to  await  the  final  liquidation  of  ^be. 
bankrupt's  estatOi  before  proceeding  against  the  surety  on  the  appeal  bond. 

Flow^Y.  Dubois,  l^U 

ARREST. 

1.  Though  a  writ  of  arrest  may  have  been  illegally  obtained,  the  clerk  who  is- 
sued it,  and  the  sheriff  who  executed  it  in  obedience  to  the  mandates  of  a  com- 
petent tribunal,  cannot  be  viewed  as  co-tresspassers  with  the  plaintiff  in  the 
suit,  who  alone  is  responsible  for  the  consequences  of  the  proceeding. 

Driggs  V.  Morgan,  110. 

3.  In  an  action  for  damages  for  a  malicious  arrest,  evidence  is  admissible  to 
prove  the  condition  of  the  apartment  in  the  jail  in  which  plamtiff  was  coo. 
fined.    lb. 

8.  Where  one  sued  for  damages  for  a  malicious  arrest,  is  not  shown  to  have  acted 
through  malice,  but  to  have  had  reasonable  grounds  to  believe  that  he  would 
succeed  in  his  action,  and  no  attempt  was  made  to  disprove  t|ie  affidavit  upon 
which  the  arrest  was  obtained,  the  case  will  be  remanded  for  a  new  trial, 
where  the  damages  allowed  by  the  juiy  appear  excessive.    lb, 

4.  Since  the  act  of  the  28th  March,  1840,  ch.  117,  abolishing  impriscmment  for 
debt,  no  order  of  arrest  can  be  legally  issued  after  judgment  The  arrest  still 
authorized  is  merely  a  conservatory  measure,  for  the  purpose  of  securing  tbe 
appearance  of  the  defendant.  Arts.  212,  214  of  the  Code  of  Practice,  amend- 
ed by  tiie  second  section  of  the  act  of  28th  Karch,  1840,  ch.  117,  relate  only 
to  the  arrest  of  the  defendant  at  the  institution  of  the  suit. 

ThomhiU  v.  Christmas,  543. 
6.  The  security  in  a  bond  taken  under  a  writ  of  arrest  cannot  be  made  liable, 
where  the  writ  was  illegally  issued.    lb, 

ASSIGNMENT. 

The  holder  of  a  warrant,  drawn  by  the  auditor  on  the  treasurer  of  a  parish,  for  a 
certain  sum,  cannot  assign  a  part  of  it,  without  the  consent  of  the  parish  au- 
thorities. The  latter  are  not  bound  to  pay  their  debts  by  portions ;  nor  will  they 
be  bound,  though  a  draft  for  the  part  assigned  was  accepted  by  the  treasurer, 
if  he  was  not  authorized  to  do  so.  LeBlanc  t.  Pairi^  rfEast  Baton  Rouge,  S&. 

ATTACHMENT. 

A  judgment  in  fkvor  of  B.  against  L.  having  been  affirmed  on  appeal,  the  former, 
under  the  act  of  1839,  propounded  interrogatories  to  S.  &  J.,  who  had  been 
L.'s  security  on  his  appeal  bond,  who  answered  that  they  were  not  indebted  to 
the  latter,  but  had  in  their  possession  eflfects  belonging  to  him,  deposited  with 
them  as  collateral  security  against  any  liability  they  might  be  subjected  to  as 
his  factors,  or  securities,  &c.  T.,  a  creditor  of  B.'s,  having  attached  the  judg» 
ment  in  favor  of  the  latter,  against  whom  he  had  not  yet  obtained  judgment, 
took  a  rule  in  his  suit  against  B.,  on  the  latter,  on  L.,  and  on  S.  &  J.  to  show 
cause  why  the  efibcts  mentioned  in  the  answer  of  B.  &  J.  to  the  interrogate- 
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riet  propounded  in  the  first  sttit*  shoid^  not  be  delivered  to  the  eheriff  to  be 
void,  and  the  proceeds  applied  to  the  satisfaction  of  the  judgment  in  fieivor  oi  B.» 
bat  deposited  in  conrt  subject  to  its  future  order.  HM^  that  S.  d^  J.  could  not 
be  proceeded  against  by  a  rule  taken  in  the  snit  against  B.,  to  which  they 
were  strangers ;  and  that,  had  they  been  made  garnishees  thexein,  no  judg- 
ment conk!  h^  -obtained  against  them,  before  judgment  had  been  rendered 
against  B.,  and  then  only  as  to  the  e^cts  belonging  to  the  latter ;  and  that  the 
eflscts  in  their  hands  belonged  to  L.,not  to  the  debtor  of  T. 

lAfWslk  ▼.  JBurr,  136. 

ATTORNEY  AT  LAW. 

The  eerrioes  of  counsel  employed  to  obtain  the  appointment  of  a  person  as  exe- 
cutor, are  to  be  paid  by  the  applicant,  and  not  by  the  estate,  whether  the  appli* 
catioQ  succeed  or  fail.     Suooesston  cf  Qouijcn^  641. 

BAIL. 

1*  A  parish  judge  or  justice  of  the  peace  before  whom  a  party  is  brought  for  ex- 
amination, cannot  admit  him  to  bail,  if  the  crime  of  which  he  is  accused  be 
*'  panishab!e  with  death,  or  with  seven  years  or  more  imprisonment  at  hard  la- 
bor.**   Act  3  May,  1805,  sec  13.     State  v.  Hibert,  41. 

2.  A  bail  bond  taken  by  a  magistrate  in  a  case  in  which  he  is  prohibited  by  law 
from  admitting  the  par^  to  bail,  is  void ;  and  the  State  cannot  recover  on  it  lb* 

BANK. 

1»  The  agreement  entered  into  by  the  presidents  of  certain  banks  in  New  Orieans, 
on  the  ISth  of  August,  1841,  for  the  purpose  of  guarantying  the  circulation  of 
the  banks  represented  by  them,  by  which  they  bound  themselves  Is  contribute, 
in  proportion  to  the  circulation  of  each  bank,  as  authorised  by  a  resolution  of 
the  presidents  of  the  6th  April,  1840,  for  the  relief  of  any  one  of  the  number 
Which  Might  be  unable  to  pay  or  seenre  the  checks  drawn  on  it  for  the  weekly 
balances,  was  founded  on  a  good  consideration,  and  is  obligatory.  The  reso- 
Hition  created  a  several,  not  a  joint  obligation,  each  bank  agreeing  to  contri- 
bute in  the  ratio  of  its  circulation  to  that  of  the  circulation  of  all  the  banks. 

CommiuifmerB  cfthe  New  Orleans  Improvement  and  Banking  Com' 

pany  v.  CUizeni  Bank  of  LouisianOy  14. 

ft.  A  bank  in  liquidation  under  the  act  of  14th  March,  1842,  cannot  be  sied  be- 
fpie  any  other  court  than  that  under  the  direction  of  which  it  is  being  liquida 
ted.    Sec  6.    lb. 

8.  The  cashier  of  the  branch  of  a  bank,  may,  as  an  act  of  administration,  accept 
the  surrender  of  a  debtor  of  the  bank,  and  vote  for  a  syndic ;  but  without  an 
express  and  special  authority  from  the  directors,  be  cannot  discharge  the  insol- 
vent. The  granting  of  such  a  discharge  is  an  act  of  ownership,  and  not  of  ad- 
ministration.    C.  C.  2965,  2966.     Union  Bank  rf  Louisiana  v.  Bagley,43, 

4.  The  legal  interest  on  a  sum  discounted  by  a  bank,  is  that  established  by  its 
charter.    C.  C.  2896.     Commissumers  of  the  Clinton  and  Port  Hudson  RaU 

Road  Company  v.  Keman^  174. 
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6.  The  release  of  a  debtor  is  an  act  of  ownership,  which  the  cashier  of  a  bank  is 
not  authorized  to  do,  under  bis  general  administrative  powers. 

lb, — IMi^aringy  176. 

6.  Where  one  having  money  on  deposit  in  a  bank  becomes  indebted  to  it  by  the 
maturity  of  a  note  executed  by  him  and  held  by  the  bank,  compensatioD^will 
take  place,  and  the  debts  extinguish  each  other  to  the  amount  of  the  smaller  of 
the  two.     Bank  of  Loumana  v.  Fowler,  196. 

7.  There  is  a  strong  analogy  between  the  cessio  bonorum  of  an  insolvent  and 
the  administration  of  the  surrendered  property  by  his  syndics,  and  the  liquida^ 
tion  of  banking  corporations,  by  commissioners,  under  the  acts  of  14  and  26 
March,  1842.  In  both  cases,  the  property  vests,  in  e£^ct,  in  the  creditors,  and 
the  fonner  owner  has  no  longer  any  right  or  interest,  but  that  of  receiving  the 
ruiduum  after  the  payment  of  ail  the  debts,  and,  for  that  purpose,  of  coercing  a 
final  settlement  by  the  commissioners.  Neither  the  insolvent  debtor,  nor  the 
stockholders  of  the  insolvent  corporation,  can  appear  in  court  to  control  the  ad- 
administration  of  the  assets.    Mudgey.  Commissioners  of  the  Elxchange  and 

Banking  Company  of  New  Orleans,  460. 

8.  The  legislature  have  power  to  provide  for  the  distribution  among  the  creditors 
of  the  property  of  insolvent  corporations,  whose  charters  have  been  forfeited ; 
and  the  acts  of  14  and  26  March,  1842,  for  the  liquidation  of  banks,  are  insol- 
vent laws  applicable  to  such  corporations.    lb. 

BANK  OP  LOUISIANA. 

Under  the  17th  sect  of  the  act  ol  7th  April,  1824,  incorporating  the  Bank  of  Lou- 
isiana, which  declares  that  if  the  bank  "  shall,  at  any  time,  suspend  or  refuse 
payment,  in  current  money  of  the  United  States,  of  any  of  its  notes,  bills  or  obli- 
gations, or  of  any  moneys  received  upon  deposit,  the  holder  of  any  such  note, 
bill  or  obligation,  or  the  person  entitled  to  demand  and  receive  such  moneys, 
shall  be  entitled  to  interest  thereon  from  the  time  of  such  suspension  or  refusal 
until  the  same  shall  be  fully  paid,  at  the  rate  of  twelve  per  cent  per  annum," 
the  holder  of  a  claim  can  recover  interest  at  that  rate  only  from  the  time  of  a 
demand,  or  from  the  period  when  the  bank  was  in  default,  and  not  from  the 
date  of  a  general  suspension  of  specie  payments,  without  such  demand.  This 
section  does  not  apply  to  claims  by  a  stockholder  for  dividends  due  by  the  bank. 
It  was  intended  to  provide  for  the  public  dealing  with  the  bank,  and  not  for  the 
stockholders  inter  $e.  The  legislature  never  intended  to  subject  the  stock- 
holders to  such  a  penalty  towards  each  other,  for  not  paying  their  dividends  in 
specie.     Bank  (f  Louisiana  v.  Fowler ,  196, 

BANKRUPTCY. 

1.  The  first  section  of  the  act  of  Congress  of  19th  August,  1841,  establishing  a 
uniform  system  of  bankruptcy,  having  declared  that  the  benefit  of  the  act  shall 
not  be  extended  to  any  one  owing  debts  in  consequence  of  a  defalcation  as  a 
guardian,  a  tutor,  against  whom  a  judgment  has  been  rendered  for  an  amount 
due  to  the  minors  under  his  care,  and  who  subsequently  applied  to  be  declared 
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abftnlprapt  and  was  discharged  as  raeh,"  not  being  protected  by  tbe  prooiaed. 
ingi  in  bankruptcy,  may  afterwards  appeal  from  the  judgment  rendered  against 
him.    His  assignee  should  not  be  made  a  party  to  the  appeal. 

Coaint  y.  MarshaU,  113. 

2.  One  discharged  sjb  a  bankrupt  under  the  act  of  Congress  of  19  August,  1841 1 
who  subsequently  promises  to  pay  a  debt  from  which  he  was  released  by  the 
bankrupt  proceedings,  will  be  liable  on  his  promise.    Blanc  v.  Banks,  116. 

8.  The  14  section  of  the  act  of  Congress  of  19  August,  1841,  establishing  an 
uniform  system  of  bankruptcy,  which  declares,  **  that  where  two  or  more  per* 
sons,  who  are  partners  in  trade,  become  insolvent,  an  order  may  be  made,'*  de- 
claring them  bankrupts,  "  in  the  manner  provided  in  this  act,  either  on  the  pe- 
tition of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any  creditor  of 
the  partners;  upon  which  order  all  the  joint  stock  and  property  of  the  compa. 
ny,  and  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,"  with 
certain  ezcepiions,  "  and  that  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner  shall  be  allowed  to  prove  their  respective  debts,"  &c 
applies  to  the  case  of  a  partner  in  an  existing  partnership.  It  does  not  apply 
where  the  partnership  had  been  dissolved  previously  to  the  application  to  be 
declared  a  bankrupt,  made  by  one  of  its  members  who  had  been  charged  with 
the  liquidation  of  the  debts  of  the  firm.  In  such  a  case  the  interest  of  the  ap- 
plicant alone  vests  in  his  assignees.    Akin  Y.  Odkey,  AlO. 

4.  An  actual  bankruptcy  or  cessio  hcnorum,  either  voluntary  or  forced,  alone 
has  tbe  effect  of  rendering  immediately  exigible  debts  not  matured  by  the 
lapse  of  the  time  stipulated  in  the  contract,  or  by  the  happening  of  the  contin* 
gency  on  which  the  parties  agreed  that  they  should  become  payable.  The 
mere  fact  of  the  insolvency  of  the  debtor  does  not  produce  such  an  effect  . 
C.  C.  2049.    Funes  y  CariUo  v.  Bank  cf  United  Slates,  538. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

I.  Accq[)tance* 
II.  Transfer. 

m.  Pretenttnenifor  Paymentf  €md  PrUut* 
IV.  Rdetue  €fPartie$. 
V.  Premise  to  Pay  cgfter  Discharge* 
YI.  Pleading  and  Evidence  in  Actims  on  Bitts  and  Notes. 
YIL  Prescription  of  Notes^ 

L  Acceptance. 

1.  Where  a  bill  is  payable  at  a  certain  time  after  date^  it  is  not  aBeolotely  ne- 
eessary  to  have  it  accepted,  an  acceptance  being  only  necessary  to  fix  the  pe« 
riod  of  payment,  where  a  bill  is  payable  at  sight,  or  at  so  many  days  after 
sight  or  demand,  or  after  a  certain  event  It  will  suffice  that  a  denuid  be 
made  of  the  drawees  at  maturity,  and  notice  given  to  the  ikawer  in  case  Of 
their  Mnk.    Commreud  BatikcfNatdm  v.  Perry,  61. 
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II.  Tranafler. 

9.  One  who  receives  a  note,  with  knowledge  of  an  agreement  between  the  ori- 
.  ginal  holder  and  the  endorsers,  that  but  one-jQfth  of  the  amount  should  be  paid 

at  maturity,  a  new  note  being  given  for  the  balance,  wUl  be  bound  by  the  Bti« 

pulation.     Bush  v.  Wrigkly  23. 

3.  A  note  not  negotiable,  in  the  hands  of  a  third  person,  is  subject  to  all  the 
equities  and  defences  which  might  have  been  opposed  by  the  maker  againat 
the  payee.     CfUmore  v.  Destrihan,  621. 

III.  PreserUtnent  for  Payment^  and  Protest 

4.  Where  a  notice  of  protest  to  an  endorser  of  a  note,  deposited  in  a  post  office 
in  the  parish  of  his  residence,  is  addressed  to  him  in  that  parish,  via  a  post  of- 
fice in  an  adjoining  parish,  the  latter  being  the  nearest  to  his  residence,  the 
insertion  of  the  word  via  will  not  render  the  notice  bad.  Per  Curiam :  The 
word  ma  does  not  necessarily  raise  the  presumption  that  the  notice  was  fiir- 
warded  to  another  office  than  that,  to  the  name  of  which  it  was  prefixed.  It 
was,  doubtless,  intended  as  a  direction  to  the  post  master  at  the  office  in  which 
the  notice  was  deposited,  to  send  it  to  the  party  through  the  office  to  which  it 
was  prefixed,  which  was  the  nearest  to  his  residence,  though  out  of  the  par- 
ish ;  and  as  the  post  master  at  the  latter  place  could  not  send  it  to  any  office 
nearer  to  his  residence,  the  probability  is  that  he  kept  it,  according  to  the  evi« 
dent  intention  of  the  writer.    New  Orleans  and  CarroUton  Rail  Road  Conk' 

fOJty  V.  Ra&iff^  37. 
6.  Where  a  bill  drawn  on  a  commercial  partnership,  is  accepted,  after  the  disso- 
lution of  the  firm,  by  one  of  the  partners,  payable  at  a  particular  bank,  but  he  is 
not  shown  to  have  been  authorized  by  his  former  partners  to  bind  the  firm, 
and  demand  of  payment  was  made  only  at  the  bank,  no  demand  having  been 
made  of  the  drawees,  the  drawer  will  be  discharged. 

Commercial  Bank  of  Natchez  v.  Perry ^  61. 

IVt  Release  of  Parties. 

6.  An  accommodation  endorser  of  a  note  will  be  discharged  by  any  agreement 
between  the  holders  and  one  of  the  drawers,  amounting  to  a  novation  of  the 
debt  (C.  C.  2194),  or  by  which  a  prolongation  of  the  term  of  payment  is  ac. 
corded  to  the  latter.    lb.  3032.     Gusiirue  v.  Union  Bank  of  Louisiana^  412. 

7.  Where  the  legal  efkct  of  an  agreement  between  the  holder  and  one  of  the 
drawers  of  a  note  was  to  release  an  accommodation  endorser,  the  rescission 
ol  the  agreement  may  revive  the  original  obligation  of  the  drawer  who  was  a 
party  to  it,  but  cannot  revive  that  of  the  endorser,  who  was  not  a  party  thereto. 
C.C.  2038,  2040,  2041. 

8.  No  reservation  in  a  contract  by  which  the  holder  of  a  note  agrees  to  an  eK- 
tension  of  time  in  favor  of  the  drawer,  can  prevent  the  discharge  of  an  accom- 
modation endorser,  not  a  party  to  the  contract  Per  Curiam :  The  reserva- 
'tion  is  inconsistent  with  the  very  agreement  containing  it.  While  the  agree- 
ment releases  the  principal  debtor  fix>m  a  compliance  with  hk  original  obligar 
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tioD,  the  resenrati<m  has  for  ItB  objbct  to  Insist  upon  Its  performaneo  by  the  en* 
doner*    ib, 

V.  Promiseto  Pay  after  DUcharge. 

9.  Proof  that  the  endorser  of  a  note,  who  had  been  discharged  by  illegality  in 
the  protest,  subsequently  solicited  and  obtained  indulgence  from  the  holders, 
will  not  render  him  liable,  unless  it  be  also  shown  that  he  was  aware,  at  the 
time  of  the  application,  of  the  circumstance  which  liberated  him. 

Bank  cf  Luuisiana  v.  Holmes^  40. 

10.  A  promise  to  pay  the  amount  of  a  bill,  made  by  the  drawer,  after  discharge 
In  consequence  of  want  of  demand  of  payment  of  the  drawees,  will  not  be 
binding,  unless  it  be  shown  that  he  was  aware  of  his  discharge  at  the  time  of 
the  promise.    Commerciai  Bank  of  Natchez  v.  Perry^  61. 

VI.  Pleading  and  Evidence  in  Actions  on  Bilhar^ 

11.  Where  the  protest  of  a  note  and  the  notary's  certificate  of  notice  is  oflfered 
In  evidence,  tiie  opposite  party  cannot  interrogate  the  notary  as  to  whether  the 
act  offered  is  an  original  or  a  copy,  and  whether  the  act  of  record  is  signed  by 
the  witnesses  named  in  the  protest.  Per  Curiam :  The  act  of  the  notary, 
such  as  it  is  presented,  must  have  the  effect  it  is  entitled  to,  without  any  ez« 
planation  by  witnesses,  or  being  eked  out  by  parol  evidence. 

Bank  (^Louisiana  v.  Blacky  69, 

15.  Where  a  protest  ofiered  in  evidence  in  an  action  against  the  endorsers  of  a 
note,  shows  on  its  &ce  that  the  note  was  protested  in  the  presence  of  two 
witnesses,  but  that  they  did  not  sign  that  part  of  it  which  certifies  the  demand 
and  refusal  to  pay,  and  the  certificate  attached,  showing  in  what  way  the  noti- 
ces were  served,  appears  to  have  been  signed  in  the  original  by  two  witnesses, 
and  the  notary  certifies  a  copy  from  his  records,  it  is  sufiicient.    lb, 

13.  A  note  endorsed  in  blank,  like  one  payable  to  bearer,  may  be  sued  on  by  any 
one  in  possession  of  it.    Skolfield  v.  Rhodes,  128. 

14.  An  aiUegation  in  a  petition  that  a  note  was  duly  protested,  is  a  sufficient 
averment  of  demand  of  pajrment.  A  special  averment  is  not  absolutely  ne- 
cessary.   Dvcros  V.  Jacdbsy  453. 

16.  The  plea  of  the  general  issue,  in  an  action  against  the  endorser  of  a  note, 
throws  upon  the  plaintiff  the  burden  of  proving  all  the  fieusts  necessary  to  a  re- 
coveiy,  to  wit:  demand  of  the  maker,  protest,  and  notice  to  the  endorser,    lb. 

16.  The  written  proof  of  notice  of  protest,  provided  by  the  act  of  13th  March, 
1887,  does  not  exclude  parol  evidence  thereof.    R. 

17.  A  notary  by  whom  the  protest  was  made,  is  a  competent  witness,  in  an  ac- 
tion against  die  endorser  of  a  note,  to  prove  notice  to  the  latter,    lb, 

18.  The  general  mle  is,  that  he  who  affirms  must  prove ;  but  where  a  note  pay- 
able to  the  payee  perscmally,  is  on  its  face  not  negotiable,  and  the  latter  de- 
clares, in  an  agreement  with  the  maker  of  the  same  date  with  the  note,  that 
the  maker  shall  be  bound  to  pay  the  same,  only  in  the  event  of  the  payee's 
comi^ying  with  two  conditions,  to  wit»  not  endorsing  a  certain  bond,  and 
performing  certain  work,  and  the  maker  relies  on  a  non-compliance  by  the 
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payee  wldi  the  oonditloiM  of  the  tgreemaat,  itwfll,ootbfepriikeitiletliita]Mga^ 
tive  cannot  be  proved,  be  for  the  defendant  to  prove  that  the  payee  did  endoree 
the  note,  and  for  the  plaintiflr  to  establish  a  compliance  with  the  other  condL 
tion,  to  wit,  his  perfiomiance  of  the  work.    OUiMre  v.  Desirihariy  621. 

Vn.  Prescription  of  Nates. 

19.  Prescription  mns  against  a  note  payable  on  demand  from  its  date,  not  from 
that  of  the  demand.  Per  Curiam:  Prescription  attaches  to  a  right  from  the 
moment  that  it  can  be  exercised.    Andrews  v.  Rhodes,  62. 

JK).  Defendant  sued  on  a  note  widiont  date,  bat  bearing  interest  from  a  certain 
day,  pleaded  prescription,  and  the  court,  assuming  that  the  note  was  made  on 
the  day  from  which  it  bore  interest,  gave  judgment  in  his  favor.  HM,  that 
the  court  erred  in  assuming  that  the  note  was  made  on  the  day  from  which  it 
bore  interest ;  and  that  defendant  was  bound  to  prove  the  facts  from  which  re- 
lief was  sought  under  the  plea  of  prescription.    Ib» 

CitATION, 

1.  The  insertion  of  the  title  of  the  suit  in  any  part  of  the  citation  served  on  the 
defendant,  in  such  a  manner  as  to  preclude  any  mistake,  is  a  sufficient  compli- 
ance with  art.  179  of  the  Code  of  Practice,  which  does  not  prescribe  that  the 
title  shall  be  inserted  in  any  particular  part  of  the  citation. 

Bank  (jf  Louisiana  v.  Elanij  26. 

9*  The  return  of  a  sheriff  stating  the  maimer  in  which  a  citation  was  served 
cannot  be  contradicted  by  evidence  where  that  officer  has  not  been  called  on 
to  correct  it    lb. 

8.  The  notification  of  the  filing  of  the  account  and  tableau  of  distribution  of  an 
executor,  operates  as  a  citatioa  to  all  persons  concerned,  creditors  as  well  as 
legatees ;  and  the  homologation  of  the  account  and  tableau,  bars  all  further 
enqniry  as  to  all  matters  included  therein.     Succession  of  Peytavin,  118. 

4.  A  citation  headed  as  issued  from  *'  the  District  Court  of  the  Fourth  Judicial 
District  for  the  parish  of  P.  C."  reciting  that  the  action  is  pending  before  the 
said  District  Court,  witnessed  by  the  judge,  and  signed  by  the  clerk  of  that  Dis- 
trict Court,  and  requiring  the  defendant  to  file  his  answer  "in  the  office  of  (he 
clerk  of  the  court  of  the  parish  first  aforesaid,  at  the  court  house,'*  &c.  is  suffi- 
cient Per  Curiam :  The  defendant  could  not  be  mistaken  as  to  the  court  be- 
fore which  he  was  called  on  to  answer.    Driggs  v.  Morgan,  119. 

6.  Want  of  citation  of  appeal  will  be  cured,  where  the  party  appeara  and  coa. 
tests  the  case  on  any  other  ground  than  the  want  of  citation. 

Dunbar  v.  Otoens,  139. 

(S.  It  is  too  late  afier  all  the  parties  are  actually  before  the  court,  to  move  to  di»> 
miss  the  appeal  on  the  ground  that  citation  was  not  served  within  the  time  pre- 
scribed by  law.    lb. 

CLINTON  AND  PORT  HUDSON  RAIL  ROAD  COMPANY- 

1.  Neither  the  charter  oC  the  Clinton  and  Port  Hadsoo  Rail  Road  Company, 
(Acts  of  7th  Feh.  183>,  10th  March,  18S4,  etc.)  nor  theby-lawa  of  the  Gompa- 
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nfftaa&mdmuy  a«tlior^  on  their  caahier  to  rdeaaea  debbxroftlie  Con- 
ptny'fl  by  lafastitntuig  another  in  his  place.  CommiMdoners  of  the  Clvnlon  and 
Port  Hudson  Rail  Road  Campamy  v.  jKenwn,  174. 
2.  The  provision  of  the  19th  section  of  the  act  of  1834,  relative  to  the  Clinton 
and  Port  Hudson  Rail  Road  Company,  which  declarea,  that  the  mortgages  ibr 
stock  and  loans  granted  by  virtue  of  that  act,  shall  bear  interest  at  the  rate  of 
ten  per  cent  a  year,  after  maturity,  mitil  paid,  applies  only  to  subscriptiotts  ibr 
the  part  of  the  stock  to  be  secured  by  mortgage.  Under  the  charter,  eight  per 
cent  is  the  rate  of  legal  interest,  arising  ex  mora^  on  a  note  given  for  money 
loaned.    Sec.  8. 16. 

CODES,  ARTICLES  OF,  CITED,  EXPOUNDED,  &o. 

L  Civil  Code. 
II.  Code  of  Practice. 

L  CivU  Code 

180,  181.  Responsibility  of  master  te  acts  of  abve.    McCairgoyr.  The  Mer^ 
chtmU  Inturanee  Company  cf  New  OrUanSy  334. 

866.  Prescription.     Gourdain  v.  Daxienport^  173L 

496.  Possession.    Laizerv.  Generes,  178. 

686,  687.    Usnfnict     Wimbish  v.  Gray,  46.      ' 
1106  to  1111.    Successions.     VtUderes  v.  Biri,  896. 
1113.  — »— ^-— ^>    Succession   of   Dupkseis,   198.      VaUeres  r. 

Bird,  396.  ^ 

1 1 13  to  1 126.    Successions.     Vaideres  v.  Bird,  396. 

1148  to  1161.    Succession  cf  Ogden,  467. 

1166  to  1167.    Vaideres  v.  Bird,  396. 

1163.  I  Succession  cfOgden,AXn, 

1468.  Donations.     Succession  of  Bmisquet,  143. 

1473, 1474, 1699,  1603, 1603.  Donations.    Pretfost  v.  Martd,  613. 

1664, 1666.  — ^— — ^— —     Succession  of  Jh^fiessis,  193. 

1697, 1700  to  1703,    Prevost  v.  Mmiel,  6X2. 

1813, 1818.  Conmcts.    McRae  ▼.  Cht^man,  B6. 
1906.  — —    JEfefip  T.  Commag^re,  634. 
1946  to  1948.  kterpniCation.    Ross  v.  Garlick,  366. 

1963. Andrews  v.  Rhodes,  63. 

1967.  Action  to  avoid  Contracts.    Hyde  ▼.  Craddick,  887. 
1970.  «.......—.  IM.  Dumas  v.  Lefisbwe,  399. 

1971, 1973. . Dumas  v.  L^Avre,  890. 

1989.  ■    Gates  w.  Legendre,  74. 

3016.  Contracts.     GUmore  v.  Destrihan,  681. 

3038. Gustine  v.  Union  Bank  of  Louisiana^  413.    GUmorev.  Deo* 

trihan,  631. 

3040,3041. Gustine  v-  Union  Bank  cf  Louisiana,  413. 

3049.   ,  Funes  y  CariUoT.  Baidccfihe  UnUed  States,  638. 
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9073, 3075.  Contracts,  C€mmUsi(mers  <fNew  Orkam  hnpravemeni  and  Bank- 
ing Company  v.  CiHxen$  Bank  cfLoninana,  14. 

3080.  — »-*    Lauram  v.  Gamier,  426. 

2122.         I  Hepp  V  Commagk^  524. 

3134. McDonogh  ▼.  DeUusus,  481. 

2160.  Imputation  of  payment     Union  Bank  of  Louisiana  v.  Kindriek^  51. 

2173.  Insolvency.     Union  Bank  of  Louisiana  t.  Bagley,  43. 

2194.  Novation.     CtusUney  Union  Bank  of  Louisiana,  412, 

S204.  Compensation.     Bank  of  Louisiana  v.  Fowler,  197. 

2205.  Bagley  v.  Tote,  45. 

2231.  Authentic  act     Hiomas  v.  Kean,  80. 

8255, 2256.  Evidence.    Bauduc  v.  Conrey,  466. 

2260. Diicnos  v.  Jacobs,  453. 

2265.  JR^s  judicata.    Preston  v.  Slocomb,  361. 

2300.  Responsibility  of  master  for  acts  of  slave.  Mc  Cargo  v.  AKsrcftoitft  Insu- 
rance Company  of  New  Orleans,  23A. 

2317, 2318,  2321, 2327,  2355.  Husband  and  Wife.     Gates  v.  Legendre^  74. 

2363.  Husband  and  Wifei     Wimbish  v.  Gray,  46. 

2367.  — ^— ^—    Gales  v.  Legendre,  74.     TVmer  v.  Parker,  154. 

2371.  WtfRMsi  V.  Gray,  46. 

2377.  ■  Babin  v.  iVo2a7i,  373. 

2408.  ■     Crates  v.  Ii^enJfv,  74. 

2412.  SoweU  v.  Cor,  68. 

2428.  Sale.    Kokny,  Byrne,  IIZ. 

2449.  — -     Clarke  v.  Lockhari,  5.  ^ 

2455, 2461.  —    Laurans  v  Gamier,  425. 

2485.  —    Laixer  v.  GenefV5, 178. 

2488. Sfco{/!eUv.  l£ft<xfes,  128. 

2599. McRae  v.  Chapman,  65. 

2683,  2684.  Lease.    Bauduc  v*  Conrey,  407. 

2805.  Interest  Commissioners  of  Clinton  and  Part  Hudson  RaU  Road  Com- 
pony  V.  Keman,  174. 

2949.  Judiciid  Sequestration.    Fink  y.  Martin,  147. 

2965, 2966.  Agency.     Union  Bank  (f  Louisiana  v,  Bagley,  43. 

2971, 2973,  2974. McDonogh  v.  Delassus,  481. 

3006,  3032.  Surety.    Cfustine  v.  Union  Bank  of  Louisiana,  4UL 

3259,  3260.  Mortgage.    Hubbard  v.  Griffin,  383. 

3287.  Wife's  mortgage.    Gates  v.  Iicgptniire,  74. 

3367.  Discussion.    Bagley  v.  Tote,  45. 

3416.  Possession.    Laixer  v.  Creneres,  178. 

3499,  3500.  Prescription.    Davis  v.  Houren,  402. 

3501.  .  Driggs  v.  Morgan,  119. 

3507.  ..-.— ^^    XfOtirans  v.  Gamier,  425. 

8508.  —    Havtf  V.  Houren,  402. 

n.     Co&  <j^  Practice. 
47, 48, 49.  Posaossory  action.    Bauduc  v.  Conrey^  407. 
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78.  Ezcepdon  of  dteciifBioa.    Bagley  v.  TaU^  40, 
179.  Citation.    Bank  cf  Louisiana  v.  Elamy  26. 
212,  214.  AnesL     ThomhiU  v.  Christmas,  543. 
269,  275,  279,  280,  283.  Sequestration.    Fink  v.  JIforttn,  147. 
296,  297.  iDJunctioiL     SoweU  v.  Cox,  68. 
298.  Z^junction.  QiUy.Her  Husband,  28.    SoweU  v.  Cox,  68. 

299 SoweU  v.  Cox,  68. 

300. GUI  y.  Her  Husband,  28.     SotorfZ  v.  Cor,  68. 

301. SoweU  V,  Cox,  68.     7\«nicr  v.  Parter,  154. 

302  to  309. SoweU  t.  Cox,  68. 

374,  377.  Reconvention.    Driggs  v.  Morgan,  119. 

896.  Opposition  of  third  persons.    Gil  t.  Her  Husband,  28. 

397,  398. •    Staples  v.  Bouligny,  424. 

401 GH  v.  -Her  Husband,  28.     3\<rner  v.  Porfcer, 

154. 

402. Turner  v.  Parker,  154. 

403. .- Gil  V.  Ifer  Husband,  28.    SotocH  v.  Coo?,  68. 

Turner  v.  Parker,  164. 
484.  Trial.     Thomas  v.  JEean,  80. 
487.  Bill  of  exceptions.    Maihias  v.  Le^re/,  94. 

549.  Cofits.    Fink  v.  iMar^tn,  147. 

579.  Appeal.     Thamer  v.  Parker,  164.    Ptoioer  v.  l>u&oi5, 191. 
589. Harbour  v.  Brickd,  419. 

596 I^yncA v.  Burr,  136.  f^n* v.  JWflrttn,  147.    Flower ▼.  i>u5oi«,  l9l. 

676.  Sale  under  execution.    Baudvc  v.  Conrey,  466. 

678.  ■  McRae  v.  Chapman,  65. 

681.  ; Wrt^fc^  V.  Higginbotham,  30. 

683,  684. ' McRae  v.  Chapman,  65.    Perry  v.  HoUoway,  107. 

686.  ■  £7nion  BonAc  of  Louisiana  v.  filmi^^  49. 

689.  Judicial  Sale.    Felps  v.    Commissioners  of  Clinton  and  Port  Hudson 

RaU  Road  Company,  89. 

711.  .    McRae  v.  Chapman,  65.  / 

716.  Discussion.     SoweU  y.  Cox,  68. 

619.  Judicial  Sale.     IVrner  v.  Parker,  154. 

726,  727.  Execution  of  Judgments.    Lynch  v.  Burr,  136. 

732,  733.  Executory  process.     Courtney  v.  Aniretos,  180. 

739,  740.  SoweU  y.  Cox,6S. 

883.  Appeal.     Harbour  v.  Brickel,  419. 

972.  Successions.     Siicoes«um  q/*  Duplessis,  193. 

984. Brent  v.  S^ack,  372. 

989.  Succession  of  Desorme,A'J4. 

990,  991,  992. Succession  cf  Ogden,  457. 

1007. Ib.^Re-hearing,  479. 

COMPENSATION. 

1.  Whextt  one  having  money  on  dejposit  in  a  bank  becomaa  indebted  to  it  by 
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the  maturity  of  a  note  ezeented  by  htm  aad  hM  by  the  bank,  coaqwnaalioo 
will  take  place,  and  the  debts  extingiiiih  each  other  to  the  anottBt  of  tiie 
smaller  of  the  two.  Bank  cf  Louisiana  ▼.  FowioTf  197. 
2.  Between  the  partieB,  cempeosatiQii,  whether  by  openUiGii  of  law  or  by  way 
of  exception,  produces  the  same  resnit.  When  it  is  ascertained  that  t]ie  par- 
ties are  matnally  indebted  to  each  other  at  a  particnkr  timers  frooi  Uml  n|ftqi«f^ 
the  two  debts  are  extinguished  for  equal  amounts.    C»  C.  2204.    lb. 

CONSTITUTION  OP  THE  UNITED  STATES. 

Art.  1,  sect  8.  Power  of  Congress  to  lay  taxes,  imposts,  duties,  &c.    Matiar 

and  Wardens  of  Port  cfNew  Orleans  v.  Prats.    459. 
— -— —  uect.  10.  Restriction  on  power  of  States  to  lay  imposts,  dnties,  4c€.  lb, 

CONTINUANCE. 

1.  Where  a  defendant  swears  that  hb  principal  counsel  is  unable  to  attend,  as 
he  is  informed  and  believes  in  consequence  of  severe  illness,  and  that  he  can* 
not  safely  go  to  trial  without  him,  he  is  entitled  to  a  continuance. 

Smdser  ▼.  WUHams^  97. 

2.  Where  a  rule  of  court  requires,  that  the  subpcena  for  a  witness  shall  be  given 
to  the  sherifi^  at  the  latest,  on  the  day  preceding  that  on  which  tlie  case  is 
fixed  for  trial,  a  party  will  not  be  entitied  to  a  continuance  on  aeoonnt  of  the 
absence  of  a  witness,  for  whom  a  subpcena  was  not  delivered  to  the  sheriffin 
compliance  with  the  rule.    Brown  v.  Forsyth,  116. 

CJONTRACTS. 

1.  The  agreement  entered  into  by  the  presidents  of  certain  banks  m  New  Or- 
leans, on  the  18th  of  August,  1841,  for  the  purpose  of  guarantying  the  circa' 
lation  of  the  banks  represented  by  them,  by  which  they  bound  themselves  to 
contribute,  in  proportion  to  the  circulation  of  each  bank  as  authorised  by  & 
resolution  of  the  presidents  of  the  6th  April,  1840,  for  the  relief  of  any  one  of 
the  number  which  might  be  unable  to  pay  or  secure  the  checks  drawn  on  it 
for  the  weekly  balances,  was  founded  on  a  good  consideration,  and  is  obliga* 
tory.  The  resolution  created  a  several,  not  a  joint  obligation,  each  bank 
agreeing  to  contribute  in  the  ratio  of  its  circulation  to  that  of  the  circulation 
of  all  the  banks.     Commissumers  of  (he  New  Orleans  Improvement  and  Bank" 

ing  Company  v.  Citit/ens  Bank  <^  Louisiana^  14* 

9.  A  joint  obligation  is  created  where  several  persons  join  in  the  same  contract, 
to  do  the  same  thing  (C  C.  2075),  but  a  several-  obligation  when  what  is  pro- 
mised by  one  of  its  obligors  is  not  promised  by  the  others,  but  each  promises 
separately  for  himself  to  do  a  distinct  thing.  Such  obligations,  though  con- 
tained in  the  same  act,  are  as  distinct,  as  if  in  different  acts,  made  at  different 
times.    lb.  2073.    lb, 

8.  A  bail  bond  taken  by  a  magistrate  in  a  case  m  which  he  is  prohibited  by  law 
fifom  admitting  the  party  to  bail,  is  void ;  and  the  State  cannot  recover  on  it. 

StaUf.HibertyAV 
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4.  The  prescription  of  one  year,  established  by  ait.  1989  of  the  Civil  Code,  ap- 
plies to  actions  by  creditors  for  the  rescision  of  a  contract  made  in  fraud  of 
their  rights;  not  to  a  suit  by  creditors  holding  legal  mortgages,  to  rescmd,  as 
to  them,  a  judgment  decreeing  a  general  mortgage  in  favor  of  the  wife  on  the 
property  of  the  husband,  for  the  reimbursement  of  a  donation  propter  nuptias 
made  to  her  by  the  latter.     Gates  v.  Legendre,  74. 

5.  One  who  has  contracted  for  a  building  at  a  fixed  price,  will  be  responsible  for 
the  value  of  extra  work,  where,  from  the  evidence,  it  is  clear  that  it  must  have 
been  done  with  his  consent.    Malkias  v.  I^brei,  94. 

6.  One  discharged  as  a  bankrupt  under  the  act  of  Congress  of  19  August,  1841* 
who  subsequently  promises  to  pay  a  debt  from  which  he  was  released  by  the 
bankrupt  proceedings,  will  be  liable  on  his  promise.     Blanc  v.  Banks,  115. 

7.  A  prison-bounds  bond  will  be  binduig,  though  it  do  not  conform  literally  to 
the  words  of  the  statute ;  it  is  sufficient  that  it  complies  with  it  in  substance. 
Thus,  where  a  bond,  instead  of  being  made  payable  to  the  sheriff,  is  made 
directly  to  the  farty  for  whose  benefit  it  was  intended,  such  an  informality 
cannot  prevent  the  party  interested  firom  recovering  on  it.  Per  Curiam: 
Exemption  of  the  debtor  from  imprisonment  is  a  legal  consideration  for  the 
bond ;  and  every  engagen^ent  entered  into  for  a  good  and  lawful  considen^tion 
is  binding,  whatever  be  its  form.    Dunbar  v.  Oioens,  139. 

3*  Error  or  want  of  consideration  must  be  clearly  shown  to  release  a  party  from 
an  obligation,  in  which  he  has,  under  his  signature,  acknowledged  the  debt, 
and  admitted  a  consideration.     Hubbard  y.  Griffin^  SS3, 

9.  A  resolutory  condition  is  implied  in  all  synallagmatic  contracts, 

Gustine  v.  Union  Bank  of  Louisiana,  412. 

10.  To  recover  the  penalty  stipulated  to  be  paid,  in  case  of  non-compliance  by 
defendant  with  a  contract  to  deliver  certain  articles,  plaintiff  must  prove  that 
defendant  was  put  in  default  previous  to  the  commencement  of  suit.  C.  C. 
2132.  Putting  the  defendant  in  mora,  is  an  indispensable  prerrequisite  to 
such  an  action.  C.  C.  1906.  The  want  of  it  need  not  be  specially  pleaded ! 
nor  is  the  eiiect  of  the  omission  to  put  defendant  in  default  waived  by  his 
setting  up  any  special  defence.    Jfepp  v.  Commagere,  534. 

H*  An  actual  bankruptcy  or  cessio  bonorum,  either  voluntary  or  forced,  alone 
has  the  efi^ct  of  rendering  immediately  exigible  debts  not  matured  by  the 
lapse  of  the  time  stipulated  in  the  contract,  or  by  the  happening  of  the  con- 
tingency on  which  the  parties  agreed  that  they  should  become  pajrable.  The 
mere  fact  of  the  insolvency  of  the  debtor  does  not  produce  such  an  efifect.  C. 
C,  2049.     Funes  y  CarUlo  v.  Bank  of  United  States,  533., 

)2.  Where  a  debt  is  payable  at  a  particular  place,  a  'demand  by  the  creditor 
there,  is  a  condition  precedent,  and  must  be  made  before  instituting  suit,   lb, 

COSTS, 

1 .  An  appellee  cannot,  by  entering  in  the  Supreme  Court  a  remittitur  of  a  sum 
incorrectly  allowed  by  the  court  below  as  special  damages,  throw  the  costs  of 
the  appeal  on  the  appellant.    Rhodes  v.  Skolfidd,  131. 

2.  A  defendant  owes  no  costs  until  the  final  termination  of  the  action,  and 
Vol.  X.  7) 
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then  only  in  case  jodgment  be  leiideradaga^iiit  ban.  C.P.649.  CNherwwe 
as  to  phintifiB.  Fmk  ▼.  Martin,  147. 
3.  A  defendant  whoee  pioperty  has  been  seqnestered,  peoding  the  suit,  at  the 
iastance  of  the  phuntif^  has  a  right  to  have  the  seqnestiatioa  set  aside,  on 
executing  a  bond  in  fiivor  of  the  plaintiff  with  tbe  secmitjr  leqoired  by  \kw. 
C.  P.  379*  His  right  to  claim  possession  of  the  property,  is  svbjeet  to  no 
other  condition  than  tliat  of  giving  the  bond.  The  sheriff  has  no  right  to  le- 
qnire  from  him  payment  of  any  of  the  expenses  of  .the  sequestntion,  befine 
restoring  the  property.  The  defendant  will  be  liable  therefor,  ooly  in  case 
judgment  be  rendered  against  bun.    a  C.  3949.    C.P.  383.   lb. 

COURTS. 

1.  A  Court  of  Plobates  has  no  jurisdiction  of  any  matters  in  litigadon  between 
the  surviving  spouse  and  the  heirs  of  tiie  deceased,  arising  subseiiaenlly  to 
the  dissolution  of  the  ccnnmiinity — ^particularly  oi  such  as  may  result  from  the 
obligations  of  one  of  the  parties  as  a  n^otiorum  getter. 

Stewart  v.  Pickard,  18. 

3.  As  a  general  rule,  tbe  jurisdiction  of  die  appellate  court  attaches  as  soon  as 
the  appeal  bond  is  filed,  and  the  lower  court  has  no  longer  authority  to  take 
any  steps  but  such  as  may  be  necessaiy  to  transmit  the  record  to  the  Supreme 
Court,  or,  by  a  provisional  and  conservatory  order,  to  secure  the  ultimate  exe- 
cution of  the  judgment  of  the  appellate  court.    Fink  v.  Martm^  147. 

3.  The  decision  in  Lewiz*  Heirs  v.  His  ExectOors  et  dl,[(6  La.  387),  that  wliile 
the  judgment  or  order  of  a  Court  of  Probates  receiving  a  will  and  ordering  its 
execution,  is  unreversed,  no  other  court  can  declare  the  will  void,  or  prevent 
its  execution,  or  examine  collaterally  into  the  comctnees  of  the  proceedings 
by  which  it  was  admitted  to  probate,  must  be  understood  as  relating  to  eases 
where  the  validity  of  a  will  is  attacked  at  the  time  of  the  order  hi  its  execu- 
tion, or  after  it  has  been  regularly  probated  and  ordered  to  be  executed,  but 
previous  to  the  heirs  or  legatees  coming  into  possession  of  the  estate  ;  and 
not  to  actions  of  revendieation  in  which  property  is  claimed  or  withheld  under 
a  will.  Courts  of  ordinary  jurisdictimi  before  whom  such  acti<His  are  brought, 
must  necessarily  be  competent  to  decide  on  the  validity  of  the  will  thus  drawn 
in  question.    Svocession  cf  DufiessiSf  193. 

CURATOR  AD  HOC. 

Where  a  curator  ad  hcc,  appointed  by  the  court  to  represent  an  absent  defendant 
in  a  revocalory  action,  omits  to  except  in  the  lower  to  the  action  on  the 
ground  of  the  want  of  proper  parties,  the  failure  to  make  such  parties  will  he 
noticed  in  the  appellate  court  as  if  it  had  been  specially  pleaded  below.  Per 
Curiam:  A  curator  ad  hoc  cannot  be  permitted  to  waive  any  of  the  legal 
ri^ts  of  the  party  he  represents.    Hyde  v.  Craddick^  387. 

DISCUSSION. 

The  plea  of  discussion  cannot  be  opposed  to  a  creditor  holding  a  special  mort- 
gage.   C.  P.  73.    C.  C.  3387.    Nor  can  a  third  possessor  of  property  mort- 


INDEX.  508 

gaged  for  a  debt  for  which  other  property  is  aLw  bound,  require  that  it  ahal' 
be  held  liable  only  for  a  fro  rata  portion  of  the  debt.  Each  and  eveiy  part  of 
pioperty  mortgaged  ia  liable  fiyr  each  and  eveiy  portion  of  the  debt 

Bagley  v.  Tate,  45. 

See  SuRETTy  1.  2.  8.  4. 
DONATIONS  INTER  VIVOS. 

1.  A  partition  having  been  onferad  by  the  Probate  Court,  of  the  eflbeta  of  the 
oommunity  pieviooaly  exiating  between  the  plaintiff  and  hia  deceased  wife,  the 
ibnner  opposed  its  homologatioB,  claiming  to  be  allowed,  as  a  charge  against 
the  commnnity,  the  price  of  a  slave  sold  by  the  ftther  of  certain  minor  heirs  of 
the  wife,  more  than  ten  years  beioie,  under  a  power  of  atUvney  firom  him,  and 
which  price  he  alkiged  had  never  been  accounted  for.  Per  Curiam :  If  th 
value  of  the  slave  was  intended  to  be  left  as  a  donation  in  the  hands  of  the 
peraon  \i(y  whom  it  was  sold,  the  donor  cannot  revoke  it  in  this  way ;  if  as  a 
loan»  the  action  to  recover  it  is  jwescribed.    Stewartv,  Pidcardf  18. 

3«  Persons  who  have  lived  in  open  concubinage,  and  have  not  subsequently  mar^ 
lied,  cannot  make  to  each  other  any  donation  inter  vtvos  of  moveables,  exceed- 
ing one-tenth  of  the  donor's  estate,  after  deductmg  the  debts  and  charges 
against  it.    Sw!oe$nenif  Bousqwij  148. 

8.  A  donatkm  fropler  nuptiiu  given  to  the  future  wife  by  another  than  the  hus- 
band, forms  a  part  of  the  dowiy,  unless  there  be  a  stipulation  to  the  contrary. 
Such  a  donation  by  the  ftitvre  husband,  does  not  form  any  part  of  it.  C.  C. 
8817, 8318.    Gates  v  Legendre,  74. 

4.  The  wife  has  no  legal  or  tacit  mortgage  orprivilege  on  the  property  of  her 
husband,  for  the  restitution  of  any  donation  fropter  iwpfMu,  made  to  her  by 
the  latter.    C.  C.aai8.    i& 

8^  The  prescription  of  one  year  established  by  ait.  1889  of  the  Civil  Code,  ap- 
plies to  actions  fay  creditors  for  the  rescisfon  of  a  contract  made  in  teud  of 
their  rii^;  not  to  a  suit  by  crediton  holdiiig  legal  mortgages,  to  rescind,  as 
to  them,ajudgmentdecrBeing  a  general  mortgage  in  fevor  of  the  wife  on  the 
property  of  the  husband,  for  the  reimboxaement  of  a  donation  j»x;p^  mcplt«, 
made  to  her  by  the  latter,    lb. 

DONATIONS  MORTIS  CAUSA. 

1.  Persans  ^dio  have  lived  m  open  concubinage,  and  have  not  subsequently  mar- 
ried, cannot  make  to  each  odier  any  donation  mortis  causa  of  moveables,  ex- 
ceeding one4enth  of  the  donor's  estate,  after  deducting  the  debts  and  charges 
against  it    Shieeession  ofBousquet,  143. 

5.  Certain  slaves  were  directed  to  be  emancipated  by  the  will  of  the  deceased,  and 
the  will  was  admitted  to  probate,  and  an  executor  qualified,  who  died  without 
JuLving  executed  any  part  of  it  No  executor  was  appointed  in  his  place ;  but 
the  heirs,  protesting  against  tiie  validity  of  the  will,  took  possession  of  the  pro- 
perty, which  they  BoU,  including  the  shvesoidered  to  be  set  free.  On  an  ap- 
plication by  a  third  person  to  be  appointed  dative  teetamentaiy  executor,  alleg- 


^ 


504  INDEX. 

ing  that  the  saccesBlon  had  not  been  finally  administered  upon,  aa  the  slaVcf 
had  never  been  emancipated,  which  appointment  was  opposed  by  the  heirs  as 
unnecessary :  Held,  that  the  Heu^ts  of  the  case  show  no  necessity  for  the  ap« 
pointment  of  an  execator ;  that  the  slaves,  having  been  sold  and  passed  into 
the  hands  of  others,  their  right  to  freedom,  which  has  not  been  impaired  by  the 
course  pursued  by  the  heirs,  must  be  asserted  contradictorily  with  the  persons 
who  purchased  them,  who  are  entitled  to  an  opportunity  of  showing  the  nuUitf 
of  the  will.     Succession  cf  DupUssis,  193. 

8i  The  admission  of  a  will  to  probate,  and  the  order  for  its  execution)  are  but 
jH'eliminary  proceedings  neoessary  to  the  administration  of  the  estate ;  and  do 
not  amount  to  a  judgment  binding  on  persons  not  parties  theretoi    lb» 

4.  The  decision  in  LeiM  Heirs  v.  His  ExecvUcrs  et  ah  (5  La.  387),  that  while 
the  judgment  or  order  of  a  Court  of  Probates  receiving  a  will  and  ordering  its 
execution,  is  unreversed,  no  other  court  can  declare  the  will  void,  or  prevent 
its  execution)  or  examine  collaterally  into  the  correctness  of  the  proceedings 
by  which  it  was  admitted  to  probate,  must  be  understood  as  relating  to  cases 
where  the  validity  of  a  will  is  attacked  at  the  time  of  the  order  for  its  execu- 
tion, or  after  it  has  been  regularly  probated  and  ordered  to  be  executed,  but 
previous  to  the  heirs  or  legatees  coming  into  possession  of  the  estate ;  and  not 
to  actions  of  revendication  in  which  property  is  Claimed  or  withheld  under  a 
wil';  Courts  of  ordinary  jurisdiction  before  whom  such  actions  are  brought, 
must  necessarily  be  competent  to  decide  on  the  validity  of  the  will  thus  drawn 
inquesUon.    lb. 

6.  The  will  of  one  who  died  without  legitimate  children  or  descendants,  con* 
tained  the  following  provision :  JTinstitiLe  j^our  ma  Ugataire  unique  et  umver» 
sdUs  ma  sceur  E,  P.,  lui  donnarU  et  lui  UgttarU  d  ce  tiire  la  gSnSrdlilS  des  hiens 
^vjeje  d^laisserai  d  mon  dices.  Held,  that  this  was  an  absolute  institution  of 
an  universal  heir,  by  which  the  legatee  became  entitled  to  thp  whole  estate  of 
the  testator,  and,  after  the  death  of  the  testator,  seized  of  right  of  the  eflects 
of  the  succession,  without  being  bound  to  demand  the  delivery  thereof.  C.  C. 
1699, 1602%    Frevost  v.  MarUl,  612. 

6.  Art»  1474  of  the  Civil  Code  which  declares,  that  where  the  &ther  disposes 
in  favor  of  his  natural  children  of  the  porti<m  permitted  by  law  to  be  so  dispo* 
fled  of  by  him,  he  shall  dispose  of  the  rest  of  his  property  in  favor  of  his  legiti* 
mate  relations,  unless  he  bequeath  the  rest  to  some  public  institution,  does  not 
constitute  his  legitimate  relations  his  forced  heirs  for  the  rest  of  his  estate.  He 
is  bound  to  dispose  of  the  rest  of  his  property  in  favor  of  his  legitimate  rela« 
tions,  but  he  may  bequeath  it  to  such  of  them,  one  or  more,  as  he  may  select.     16. 

V.  Except  in  the  case  of  accretion  from  legacies  made  to  several  conjointly,  as 
provided  for  by  arts.  1700, 1701  of  the  Civil  Code,  the  legitimate  heirs  of  a  tes- 
tator will  inherit^from  him  only  such  portion  of  the  succession  as  may  remain 
undisposed  of,  either  because  the  testator  has  not  bequeathed  it  to  any  legatee 
or  instituled  heir,  or  because  the  heir  or  legatee  has  not  been  able  or  willing 
to  accept  it.  C.  C.  1702.  Legatees  by  an  universal  or  particular  title,  bene- 
fit by  the  failure  of  the  particular  legacies  which  they  were  bound  to  dig- 
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charge  (C.  C.  1697);  and  an  nniveiBal  legatee,  when  he  concnn  with  a  forced 
heir  (C.  C.  1603),  and,  d  fortiori,  when  he  does  not,  is  bound  to  discharge  all 
the  legaciee,  except  in  case  of  reduction.  Consequently,  where  a  testator, 
dying  without  legitimate  descendants,  but  leaving  several  brothers  and  sisters, 
institutes  one  of  them  his  universal  heir,  such  universal  heir  or  legatee  will  be 
entitled  to  the  benefit  resulting  from  the  fiEdltire  or  reduction  of  the  particular 
legacies,  to  the  exclusion  of  the  other  brothers  and  sisters.    Ih. 

8.  Where  the  instituted  heir  consents  to  the  execution  of  the  particular  legacy, 
the  particular  legatee  cannot  contest  the  right  of  the  legitimate  heirs  to  attack 
hia  legacy  as  illegal.  The  -unwillingness  or  refusal  of  the  instituted  heir  to 
contest  the  particular  legacy,  cannot  render  it  valid ;  and  the  particular  lega- 
tee being  incapable  of  receiving,  and  the  instituted  heir  unwilling  to  accept  it, 
the  particular  legacy  remains  undispoeed  of^  and  must,  under  article  1702  of  the 
Civil  Code,  devolve  upon  the  legitimate  heirs.    16. 

9.  A  testator,  dying  without  descendants,  instituted  one  of  his  sisters  his  uni- 
versal heir.  Another  sister  and  a  surviving  brother  commenced  an  action 
against  the  executor  of  the  deceased,  the  particular  legatees,  and  the  instituted 
heir,  for  the  purpose  of  causing  the  legacies  to  be  declared  null.  The  institu- 
ted heir  answered,  through  her  attorney  in  fiict,  that  plaintiff  could  not  attack 
the  wiU,  as  the  respondent,  being  the  universal  legatee  of  the  testator,  was  enti* 
tied  to  claim  the  whole  of  his  estate ;  averred  that  the  dispositions  of  the  will 
were  legal  and  valid ;  and  prayed  that  the  petition  might  be  dismissed,  and  the 
will  maintained  in  aU  its  parts.  Heldy  that  the  averment  of  the  validity  of  the 
will,  and  the  prayer  for  its  execution,  do  not  amount  to  an  acquiescence  on  the 
part  of  the  instituted  heir,  in  the  illegal  dispositions,  nor  to  a  consent  that  the 
legatees  shall  take  the  legacies,  notwithstanding  their  illegality,     lb. 

10.  A  testator  appointed  two  persons  as  his  executors,  and  named  two  others.  A* 
and  B.,  to  replace  them,  in  case  of  the  death  or  absence  of  the  former,  leaving 
a  certain  sum  to  each  of  those  who  might  discharge  the  duties  of  executor. 
One  of  the  persons  first  named  having  died,  A.  applied  to  be  appointed  executor 
in  his  place,  which  was  opposed  by  B.,  who  claimed  the  appointment.  A.  ob- 
tained a  dismissal  of  his  application  as  in  case  of  non-suit ;  and  a  judgment 
was  rendered  refusing  to  appoint  B.,  from  which  the  latter  appealed,  citing  A* 
as  appellee.  Pending  this  appeal,  A.  renewed  his  application  to  the  Probate 
Court,  and  was  appointed  executor ;  and  from  this  judgment  no  appeal  was 
taken.  The  first  named  executor  and  A.  having  administered  on  the  estate^ 
afterwards  filed  a  tableau  of  distribution,  by  which  one  of  the  sums  bequeathed 
to  the  acting  executors  was  allowed  to  A.,  and  this  tableatf  was  homologated 
by  the  Probate  Court  A  decisitm  being  subsequently  rendered  on  the  appeal 
of  B.,  by  which  the  latter  was  declared  to  be  entitled  to  the  appointment  of  exe- 
cutor, a  rule  was  taken  by  him  in  the  Probate  Court  on  A.,  and  on  the  first 
named  executor,  to  show  cause  why  the  legacy  should  not  be  paid  to  him^  B. 
The  rule  was  made  absolute,  and  the  judgmert  afiirmed  on  appeal. 

Succession  of  Goufjon,  541* 
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DOTAL  PROPERTY. 

Sd  Husband  and  WorSt  1* 

EMANCIPATION  OF  SLAVES. 

noogh  putial  paymente  bave  been  made  to  the  master  by  a  slave,  for  tbo 
puxpoee  of  pnrohaoaghisfinedom,  the  latter  lemuns  the  property  of  the  mas- 
ter, who  will  contiiiiie  to  be  entitled  to  all  his  eervicea;  and  a  pordiaaer,  to 
whom  he  is  afterwards  sold,  Biib|ect  to  the  condition  of  being  emancipated  on 
his  paying  the  supposed  balance  of  his  value,  will  be  entitled  to  ail  lus  servi- 
oes  until  soeh  balance  is  paid.  Per  Curiam:  A  slave  cannot  become  par- 
tially free ;  nor  can  he,  until  legally  and  absolutely  emancipated,  own  any 
pEoper^,  without  the  consent  of  his  master.    Francois  y.  Lobnmot  460. 

EVIDENCE. 
L  When  to  he  Introduced. 
II.  Onus  Probandi. 
m.  Interest  of  Witness. 
TV.  Judicial  Records. 

V.  Nonjudicial  Records  and  Copies  thereof. 
VL  Proof  of  Contracts  not  in  Writings  over  Fioe  Hunr 

dred  Dollars  in  Value. 
Vn.  Parol  Evidence. 

Vm.  Admissibility  and  Sufficiency  of  Evidence  under  the 
Pleadings. 
DL  Irrdewmt  Evidence. 
X*  Secondary  Evidence. 

XI.  Evidence  of  Particular  Persons. 
1.  Judges, 
a.  Parties. 
8.  Agents. 
4.  Partners. 
Xn.  Evidence  in  Particular  Actions. 

1.  Actions  an  Bills  qf  Exchange  and  Promissory  Notes. 
a.  Petitory  Actions^ 
Z.  Actions  qf  Resdsion. 

L  When  to  be  Introduced^ 

1«  After  the  argument  has  commenced  no  further  jBvidentte  can  be  introduced, 
but  by  the  consent  of  both  jparties.    C.  P.484.     Thomiu  v.  £wii,  80. 

XL  Onus  PnAandi. 
a.  Defendant  sued  on  a  note  without  date,  but  bearing  interest  from  a  certain 
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day,  pleaded  prescription,  and  the  oouit,  tmaaang  that  the  note  was  made 
on  the  day  from  which  it  bore  interest,  gave- judgment  in  his  &vor.  HeJd^ 
tiiat  the  court  erred  in  assoming  that  the  note  was  made  <m  the  day  from 
which  it  bore  interest;  and  that  defendant  was  bound  to  prove  the  &cts  from 
which  relief  was  songfat  uider  the  plea  of  prescription. 

8.  The  defendant  purchased  from  the  plaintiff  a  tract  of  land  and  certain  shares 
of  bank  stock.  The  land,  and  a  number  of  sUves  on  it  belonging  to  the  plain- 
tiff were  mortgaged  to  secure  the  payment  of  the  stock,  on  which  the  latter 
had  obtained  a  loan  from  tilie  bank.  Defendant  agreed,  as  the  price  of  tiie 
property,  in  addition  to  the  payment  of  a  certain  som,  to  assume  the  payment 
of  tiie  loan  obtained  by  the  phuntij^  and  to  release  the|  mortgage  of  the  bank 
on  plaintiff's  slaves.  In  an  action  by  plaintiff  on  notes  given  for  a  part  of  the 
price,  defendant  claimed  a  diminution  of  the  price,  on  account  of  a  deficiency 
in  the  quantity  of  land  sold  of  more  than  a  twentieth.  HeU  that  if  the  bank 
stock  was  of  any  value  to  the  defendant,  its  value  should  be  deducted  from  the 
whole  price  before  proceeding  to  fix  the  ratio  of  diminution,  and  that  the  value 
to  the  plaintiff  of  the  release  of  the  mortgage,  if  capable  of  being  estimated, 
should  be  added  to  the  price ;  that  the  burden  of  proving  the  value  of  the  stock 
to  the  defendant,  was  on  the  plaintiff;  and  that  the  proof  of  the  value  to  the 
plaintiff  of  the  release  of  the  mortgage,  was  on  the  defendant 

DupUnUier  v.  Newcomb,  103. 

4.  Though  no  particular  form  is  required  for  the  dedication  of  land  to  public 
use,  the  positive  assent  of  the  owner,  and  the  feet  of  its  being  used  for  the  pub- 
lic purposes  intended  by  the  appropriation,  must,  at  least,  be  shown. 

LhUon  V.  GuiBotte^  897. 

5.  The  plea  of  the  general  issue,  in  an  action  against  the  endorser  of  a  note, 
throws  upon  the  plaintiff  the  burden  oi  proving  all  the  fects  necessary  to  are- 
covery,  to  wit:  demand  of  the  maker,  protest,  and  notice  to  the  endorser. 

Ihuros  V.  JaeobSy  493. 

6.  A  plaintiff  can  neither  reqoire  the  performance,  nor  recover  damages  for  the 
non-ferformance  of  an  agreement,  without  l^gal  proof  of  its  existence. 

Bauduc  V.  Canrey^  466. 

7.  A  party  cannot  complain  of  a  sale,  made  by  the  sheriff,  of  real  property  in 
block,  unless  it  be  alleged  and  proved  that  she  requested  the  oflker  to  sell  it  in 
seperate  parts,    lb. 

8.  'Jlie  general  rule  is,  that  he  who  affirms  must  prove ;  but,  where  a  note  paya- 
ble to  the  payee  personally,  is  on  its  fiu»  not  negotiable,  and  the  latter  declares 
in  an  agreement  with  the  maker  of  the  same  date  with  the  note,  that  the  maker 
shall  be  bound  to  pay  the  same,  only  in  the  event  of  the  payee's  complying 
with  two  conditions,  to  wit,  not  endorsing  a  certain  bond,  and  performing  cer- 
tain wwk,  and  the  maker  relies  on  anon-compLiance  by  the  payee  with  the  con- 
ditions of  the  agreement,  it  will,  on  the  principle  that  a  negative  cannot  be 
proved,  be  for  the  defendant  to  prove  that  the  payee  did  endorse  the  note,  and 
for  the  plaintiff  to  establish  a  compliance  witii  the  other  condition,  to  wit,  his 
performance  of  the  work.     GUmore  v.  Deslrihan,  621. 

9.  To  recover  the  penalty  stipulated  to  be  paid  in  case  of  non-compliance  by 
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defendant  with  a  contract  to  deliver  certain  articles,  plaintiff  most  prove  that 
defendant  was  pnt  in  default  previons  to  the  commencement  of  suit.  C.  C. 
21 22.  Patting  the  defendant  in  moroy  is  an  indispensable  pve-requisite  to  such 
an  action.  C.  C.  1906.  The  want  of  it  need  not  be  specially  pleaded ;  nor  i^ 
the  ef^t  of  the  omission  to  put  defendant  in  default  waived  by  his  setting  up 
any  special  defence.    Hepp  v.  Commagire,  524. 

in.  Interest  of  Witness. 

10.  In  an  action  by  an  heir  on  notes  given  for  the  price  of  real  property  pur. 
chased  at  the  sale  of  the  succession  of  his  ancestor,  where  security  only  is 
asked  by  the  defendants  on  an  allegation  of  danger  of  eviction,  the  vendors  of 
the  deceased  are  competent  witnesses  to  explain  facts  connected  with  the  title 
papers,  and  to  prove  that  they  had  received  the  amount  of  a  mortgage  appear- 
ing to  exist  in  their  favor.  Per  Curiam :  In  a  controversy  for  the  land,  they 
could  not  be  heard  to  support  a  title  derived  from  themselves,  which  they  would 
be  bound  to  warrant ;  but,  in  a  case  like  this,  they  can  neither  gain  nor  lose 
by  the  result  of  the  suit.  Their  liability  as  warrantors,  in  the  event  of  any 
dispute  in  relation  to  the  land,  is  not  lessened  nor  changed  by  their  testimony, 
nor  would  the  judgment  be  admissible  in  their  favor.  The  objection  goes  ra- 
ther to  their  credibility,  than  to  their  competency.     Skoljield  v.  Rhodes,  128. 

1 1 .  The  allegation  in  an  answer  that  a  third  person  is  the  real  plaintiff  ui  the  ac- 
tion, is  not  sufficient  to  exclude  his  testimony. 

Henderson  v.  Western  Marine  and  Fire  Insurance  Company,  164. 

12.  An  insolvent,  who  had  placed  on  his  bilan  a  debt  due  by  him  to  the  plaintifl, 
will,  on  the  execution  of  a  release  to  him  by  the  defendant,  be  a  competent 
witness  for  the  latter,  in  an  action  by  the  plaintiff  against  him  as  a  dormant 
partner,  to  prove  that  no  contract  of  partnership  existed.  Per' Curiam :  By 
the  surrender  and  release  the  witness  became  entirely  disinterested. 

IjOcazeY.  S^our,  444. 

IV.  Judicial  Records. 

13.  The  return  of  a  sheriff  stating  the  manner  in  which  a  citation  was  served, 
cannot  be  contradicted  by  evidence  where  that  officer  has  not  been  called  on 
to  correct  it.     Bank  of  Louisiana  v.  Elam,  26. 

14.  Where  Aji,fa.  and  the  sheriff's  return  are  produced  as  evidence  of  a  judi- 
cial sale,  without  opposition,  it  will  be  sufficient  to  prove  the  sale. 

Kohn  V.  Byrne,  113. 

15.  A  party  who  offers  the  records  of  other  suits  in  evidence  on  the  trial  in  the 
lower  court,  is  bound  to  file  transcripts  of  them,  at  least  on  being  apprized  of 
an  appeal,  or  on  being  required  to  do  so.  Where  such  transcripts,  not  having 
been  filed  below,  could  not  be  included  in  the  record  of  appeal,  the  appellant 
will  be  entitled  to  a  certiorari ;  and,  in  case  the  appellee  should  not  file  them 
after  the  writ  has  issued,  the  case  will  be  remanded  for  a  new  trial. 

Hyde  V.  Craddick,  387. 

V.  Non-Judicial  Records  and  Copies  thereof. 

16.  Where  it  does  not  appear  from  a  paper  offered  in  evidence,  purporting  to  be 
a  copy  of  an  authentic  act,  that  the  original  was  signed  by  two  witnesses,  it 
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liannot  be  idmHted  in  evidence  as  the  copy  of  an  autbentlo  act.  An  act  is 
not  anthentic  wiiich  wants  the  Bignatare  of  eitlier  of  the  witnesses  required 
by  article  2231  of  the  Civil  Code.     Thonuu  v.  Kean,  80. 

VI.  Proof  qf  Contracts  not  in  Writing  f  over  Five  Hundred 

DoUars  in  value, 

17.  Where  the  demand  exceeds  five  hundred  doUars,  the  testimony  of  a  single 
witness,  not  supported  by  corroborating  circumstances,  is  insufficient. 

Brent  v.  Slacks  371. 

Vn.  Parol  Evidence. 

18.  Defendant  having  pleaded  in  reconvention  that  the  plaintiff  was  indebted  to 
him  in  a  certain  sum,  as  the  price  of  a  house  and  lot,  which  he  had,  at  her  in- 
stance, purchased  for  her,  o^red  the  testimony  of  witnesses  to  establish  those 
allegations.  Hsld,  that  the  evidence  being  parol,  and  tending  to  establish  an 
agency  to  purchase  real  estate,  was  inadmissible.    Breed  v.  Cruay,  36. 

19.  Where  the  defendant  in  an  action  to  recover  a  sum  of  money  as  a  loan,  avers 
that  the  amount  was  paid  to  him  as  earnest  on  a  contract  for  the  purchase  of 
real  estate,  parol  evidence  will  be  admissible  to  establish  the  averment.  It 
cannot  be  excluded,  on  the  ground  that  it  tends  to  establish  a  sale  of  real  pro- 
perty.    Bovthe  V.  Michely  92. 

20.  Parol  evidence  is  inadmissible  to  support  a  claim  for  conventional  interest. 
The  proof  must  be  in  writing.     Succession  of  Peytamn,  118. 

21.  Where  the  petition  was  deposited  in  the  clerk's  office,  by  the  plaintiff  *s  at- 
torney, before  the  time  necessary  to  prescribe  the  action  had  elapsed,  but  in 
consequence  of  the  absence  of  the  clerk  and  deputy  clerk  from  the  parish,  it 
could  not  be  filed,  nor  citation  be  issued  until  the  time  had  elapsed,  the  action 
will  not  be  prescribed.  Contra  non  vdleniem  agere^  non  currit  prescription 
And  parol  evidende  is  admissible  to  prove  the  hct  of  the  absence  of  the  clerk 
and  his  deputy,  which  rendered  it  impossible  to  institute  the  suit  until  the 
time  had  elapsed.     Smith  y.  Taylor,  133. 

22.  Parol  evidence  is  admissible  to  show  an  agency  in  relation  to  the  sale  of 
slaves,  where  the  object  of  the  evidence  is  neither  to  make  nor  destroy  the  title 
thereto,  but  merely  to  prove  an  authority  to  negotiate  as  an  intermediary  be* 
tween  the  owner  and  persons  applying  to  purchase,    lb, 

23.  Parol  evidence  is  inadmissible,  on  an  application  for  an  order  of  seizure  and 
sale,  to  strengthen  or  add  to  the  stipulations  in  the  act  of  mortgage,  or  to  sup> 
ply  the  omission  of  any  stipulation.  The  evidence  must  appear  on  the  &ce  of 
the  act  itself— not  aliunde.     Courtney  v.  Andrews^  180. 

24.  Where  a  contract  of  sale  is  attacked  on  the  ground  of  fraud,  parol  evidence 
is  admissible  to  prove  the  allegations  of  fraud  upon  which  the  contract  is 
sought  to  be  annulled,  whenever  the  consent  of  the  complaining  party  is  shown* 
under  the  allegations,  to  have  been  the  consequence  of  the  fraud.  But  such 
evidence  is  inadmissible  to  establish  a  verbal  agreement  of  the  defendant  to 
transfer  real  property,  and  a  fraudulent  refusal  on  his  partjto  comply  therewith. 
C.  C.  2266, 2266.    Bauduc  v.  Conrey,  466. 

Vol.  X.  T2 
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YUI.  Admiisitntity  and  Sufficiency  of  Evidence  undet  the 

Pleadings. 

36.  An  allegation,  in  an  action  to  recover  a  sum  of  money,  that  it  was  loaned  to 
the  defendant,  is  not  supported  hy  proof  of  a  deposit    Bouche  v.  Michel^  92. 

26.  Where  in  an  action  by  the  undertaker  on  a  building  contract,  tiiere  is  an  al- 
legation in  the  petition,  that  "  if  any  alteration  was  made  in  the  contract,  or 
delay  occasioned!  it  was  by  the  order  and  consent  of  the  defendant,"  it  is  suffi- 
cient to  authorize  the  introduction  of  the  testimony  of  witnesses  to  prove  that 
the  contnu^t  was  altered  with  the  consent  of  the  defendant  Such  evidence 
would  also  be  admissible  to  rebut  the  allegations  of  the  defendant,  that  the  work 
was  not  completed  within  the  time  ;8pecified  in,  and  according  to  the  terms  of 
the  contract    Matkias  v.  Lebret,  94. 

27.  In  an  action  for  damages  for  a  malicious  arrest,  evidence  is  admissible  to 
prove  the  condition  of  the  apartment  in  the  jail  in  which  the  plaintiff  was  con- 
fined.   Driggs  V.  Morgan^  1 19. 

28.  Plaintiff  having  enjoined  the  execution  of  a  judgment  of  a  justice  of  the 
peace,  ordering  the  delivery  of  the  possession  of  certain  premises  to  defendant, 
on  the  allegation  that  the  justice  exceeded  his  jurisdiction,  defendant  moved  to 
dissolve  the  injunction,  on  the'giound  that  it  would  appear  from  a  complete  re- 
cord  filed  by  him,  ot  the  proceedings  before  the  justice,  that  he  did  not  exceed 
his  jurisdiction.  Plaintiff  having  objected  to  the  admission  in  evidence  of  the 
record  filed  by  defendant :  Hdd,  that  the  defendant  having  asked  that  the  in- 
junction should  be  dissolved,  not  on  the  fiice  of  tbe  petition,  but  on  the  allega- 
tion that  the  record  produced  by  him  would  show  that  the  justice  had  jurisdic- 
tion, the  record  was  the  basis  of  the  motion  to  dissolve,  and  admissible  as  such. 

Bavduc  V.  Conrey,  407. 

DL  Irrelevcmt  Evidence, 

29.  Plainti^  who  had  been  divorced  for  adultery  from  her  former  husband,  and 
manried  her  paramour  in  another  State,  where  such  marriages  are  not,  as  here, 
forbidden  by  law,  sued  her  first  husband  for  the  property  she  had  brought  into 
marriage,  without  being  authorized  or  assisted  by  her  second  husband.  On 
an  exception  to  her  virant  of  authorization,  after  her  second  marriage  had  been 
proved,  she  offered  in  evidence  the  record  of  the  suit  of  her  first  husband 
against  her,  and  her  conviction  of  adultery,  to  prove  that  she  could  not  legally 
contract  a  second  marriage.  HsU  that  the  proof  of  the  second  marriage 
given  in  support  of  the  exception,  is  sufficient  to  show  that  she  is  under  mari- 
tal authority,  and  that  she  cannot  be  listened  to  in  alleging  her  incapacity  to 
contract  such  a  marriage  here,  resulting  from  her  own  violation  of  law. 

Knaps  V.  Crraugnard,  21. 

30.  In  an  action  on  a  policy  of  insurance  against  fire,  evidence  is  inadmissible 
to  prove  that  the  loss  occurred  through  the  negligence  of  an  agent  of  the 
plaintiff.  The  evidence  is  irrelevant  Per  Curiam :  The  underwriters  are 
answerable  for  any  loss  occasioned  by  the  negligence  of  those  in  charge  <^the 
property  injured.    Such  i^  the  law  both  of  marine  and  fire  inwranoe.    Bat 
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the  aegligence  miut  be  nnafibcted  by  any  fraud  or  design  on  the  part  of  the 
insQied.  Henderson  v.  Western  Marine  and  Fire  Insurance  Company ,  164. 
31.  In  an  action  on  a  policy  of  insurance,  eflected  on  account  of  the  plaintifGs 
by  an  agent,  testimony  to  prove  that  the  latter,  who  had  a  policy  for  his  own 
benefit  on  goods  in  the  same  building,  designedly  set  fire  to  the  building,  is  in- 
admissible, where  it  is  neither  alleged  nor  proved  that  they  were  in  any  way 
privy  to  the  act.  The  act  can  no  more  aflect  the  plainti£b  than  if  done  by  a 
stranger.  A  principal  is  liable  civilly  for  the  frauds  or  misrepresentations  of 
his  agent,  made  in  the  course  of  his  employment,  though  he  neither  authori« 
zed,  justified,  nor  participated  in  his  misconduct,  nor  even  knew  of  it ;  but  the 
misconduct,  or  misrepresentation  on  the  part  of  the  agent,  must  be  while  act- 
ing as  such,  within  the  scope  of  his  agency.  Nor  will  the  record  of  a  suit  be- 
tween the  agent  and  the  defendants,  on  his  own  policy,  be  admissible  to  prove 
fraud  and  Mae  swearing  on  the  part  of  the  plaintiff  in  the  latter  suit,  or  to 
show  what  portion  of  the  property  insured  belonged  to  the  plaintifib  in  the  ac- 
tion m  which  it  is  offered  in  evidence.  The  fraud  and  fidse  swearing  on  the 
part  of  the  agent,  being  in  his  own  case  and  for  his  own  purposes,  was  irrele- 
vant ;  and  the  principals  not  being  a  party  to  the  suit,  the  matter  was  res  inter 
aiios  acta,  and  cannot  be  used  against  them.    lb, 

82.  In  an  action  to  restrain  defendant  from  selling  certain  ground,  alleged  by 
plaintiff  to  have  been  dedicated  to  public  use,  a  plan  of  the  property  published 
by  the  former,  and  a  prospectus  reciting  the  conditions  on  which  he  proposed  to 
make  the  dedication,  laid  before  the  Ck>uncil  of  the  city  in  which  the  ground  is 
situated,  with  a  view  to  obtain  its  co-operation  in  effecting  the  dedication*  will 
be  admissible  in  evidence.  Any  objection  to  the  evidence  as  irrelevant  and 
not  affecting  the  plaintiff,  goes  to  its  ei^fect,  not  to  its  admissibility. 

Jjtnton  V.  GuiUottef  367. 

X.  Seamdary  Evidence. 

83.  The  certificate  of  the  Governor,  under  the  great  seal  of  the  State,  is  the  best 
evidence  of  the  official  character  of  one  styling  himself  a  judge  of  one  of  the 
courts  of  the  State,  by  whom  a  commission  to  take  testimony  has  been  exe- 
cuted. Where  such  evidence  is  not  produced,  nor  its  absence  accounted  for« 
parol  evidence  that  the  person  acted,  to  the  knowledge  of  the  witness,  in  the 
capacity  assumed  by  him,  cannot  be  admitted.    Bitford  v.  Johnson^  466. 

XI.  Evidence  of  Particular  Persons. 

1.  Jiu^e^ 
34  A  judge  before  whom  a  cause  is  being  tried,  is  a  competent  witness  for  either 
party.    The  act  of  the  26th  March,  1828,  sec.  6*  provides  in  what  muiner 
heshallbe  sworn,  and  how  his  testimony  shail  be  reduced  to  writing,  if  re« 
~  by  either  party.    BMn  t.  Nolan,  378. 


2.  Parties. 

36.  Where  the  affidavit  of  a  party,  stating  the  fiictB  which  he  intends  to  establish 
by  a  witness,  is  offered  to  obtain  a  continuance  on  account  of  the  absence  of  the 
latter,  and  his  opponent,  for  the  purpose  of  trying  the  case,  admits  that  the 
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witness,  if  present,  would  swear  to  the  facts  staled  in  th»  aiBdavh,  and  the 
case  is  afterwards  continued  on  other  grounds,  the  affidavit  and  admission 
cannot  be  used  at  any  subsequent  term.  Driggt  y.  JMbr^on,  1 19. 
86.  Where  a  party  to  a  suit  is  sworn  as  an  oidinaiy  witness  at  the  instanoe  of 
his  opponent,  he  may  state  all  the  circumstances  connected  with  the  tranaac- 
ticm,  though  not  q)ecially  interrogated  thereto.  No  interrogatories  having 
been  propounded  to  him  as  a  party,  he  is  bound  to  tell  the  vrhxA»  tradi. 

LyoM  V.  Flower^  186. 

37.  Defendants  ofiered  to  file  a  supplemental  answer,  to  which  was  anne^ad  an 
affidavit  of  one  of  them,  detailing  the  circumstances  of  a  transaction  relative  to 
which  they  desired  to  interrogate  the  plaintiff  accompanied  with  intenogato- 
ries  requiring  him  to  say  whether  the  fi^ts  mentioned  in  the  affidavit  were  true, 
and,  if  not,  to  state  the  fiicts  as  they  occurred.  Plaintiff  objected  to  the  filing 
of  the  answer,  on  the  ground  that  the  interrogatories  were  not  properly 
propounded:  HeU^  that  the  application  to  file  the  answer  waa  correctly 
rejected,  and  that  the  court  did  not  err  in  requiring  the  plaintiff  to  propound 
separate  interrogatories  as  to  the  distinct  facts,  relative  to  which  he  intended 
to  question  the  plaintiff.    Demaresl  v.  Ledtmx^  189. 

38.  The  answers  of  a  party  to  an  action,  interrogated  under  ait  2255  of  the 
Civil  Code  as  to  a  verbal  sale  of  an  immovable,  denying  the  sale,  cannot  be 
contradicted.     Bavduc  v.  Conrey,  466. 

3.  Agents. 

39.  When  an  agent,  by  whom  insurance  has  been  aflfected,  he  bemg  named  as 
agent  in  the  policy,  swears  to  the  loss  as  his,  the  oath  will  be  considered  as 
referring  to  the  character  in  which  he  was  recognized  and  acted  when  he  af- 
fected it,  and  not  as  proof  of  perjury. 

Henderson  v.  Western  Marine  and  Fire  Insurance  Company,  164. 

40.  An  agent  may  be  a  witness  in  aU  cases,  except  in  suits  against  the  principal 
on  account  of  the  negligence  of  the  agent.  In  such  cases,  he  cannot  be  & 
witness  for  the  principal.     lb. 

41.  An  agent  is  a  competent  witness  for  his  principal,  in  an  action  against  the 
latter  to  recover  a  sum  of  money,  alleged  to  have  been  paid  to  the  agent 
through  error,  and  admitted  to  have  been  paid  by  him  to  his  principaL  The  wit> 
ness  is  indifierent,  being  responsible  to  one  or  the  other  party  for  the  amount 
in  controversy.    McDonogh  v.  Delassus,  489. 

4.  Partners, 

42.  In  an  action  by  the  creditor  of  an  insolvent,  against  a  third  person  as  a  secret 
partner  of  the  debtor,  the  defendant  may,  on  the  CEoes*examination  of  a  witness 
of  the  plaintiff's,  require  hinL  to  state  any  deckrationa  of  the  insolvent,  as  to  the 
appposed  connection  of  the  latter  as  a  partner  with  the  defendant,  made  previ- 
ous to  the  insolvency.  Per  Curiam :  The  declarations  were  part  of  the  tts 
gesUti  and  made  at  a  time  not  suspicious.    Lacaze  v.  S^Jour,  444. 

XII.  Evidence  in  Particular  Actions* 

1.  AjcHans  on  Bills  cf  Exctnange  and  Protmssoty  ^ktetk 

43.  Wher^thd  protest  of  a  note  and  the  notary'aceilifieatAroCnotieeiaofibred  in 
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evidence,  the  opposite  party  cannot  interrogate  the  notary  as  to  whether  the 
act  oflbred  is  an  origfinal  or  a  copy,  and  whether  the  act  of  record  is  signed  by 
the  witnesses  named  in  the  protest  Per  Curiam :  The  act  of  the  notary, 
snch  as  it  is  presented,  most  have  the  eSkfA  it  is  entitled  to,  without  any  ex- 
planation by  witnesses,  or  being  eked  out  by  parol  evidence. 

Bank  of  Louisiana  v.  Blacky  59. 

44.  Where  a  protest  oflfered  in  evidence  in  an  action  against  the  endorsers  of  a 
note,  shows  on  its  lace  that  the  note  was  protested  in  the  presence  of  two 
witnesses,  bat  that  they  did  not  sign  that  part  of  it  which  certifies  the  demand 
and  refosal  to  pay,  and  the  certificate  attaclied,  showing  in  what  way  the  noti- 
ces were  served,  appears  to  have  been  signed  in  the  original  by  two  witnesses, 
and  the  notary  certifies  a  copy  fix>m  his  records,  it  is  sufficient    Ih, 

46.  The  written  proof  of  notice  of  protest,  provided  by  the  act  of  13th  March, 
1827,  does  not  exclude  parol  evidence  thereof.    Ducros  v.  Jacobs^  463. 

46.  The  notary  by  whom  the  protest  was  made  is  a  competent  witness,  in  an 
action  against  the  endorser  of  a  note,  to  prove  notice  to  the  latter.    i&. 

2.  Petitory  Actions, 

47.  To  recover,  in  a  petitory  acti<»,  against  a  party  in  possession  claiming  tide, 
the  plaintifr  must  not  only  show  a  better  tide  than  the  defendant's,  but  a  tide 
aa  good  as  any  which  the  latter  can  oppose  to  him,  whethw  vested  in  the  de* 
fendant  or  not  But  the  outstanding  tide  in  such  third  person  must  be  legal, 
subsisting,  and  better  dtle  than  the  plaintiff's ;  and,  in  foimess,  should  be  set 
forth  in  die  answer,  that  the  plaintiff  may  have  notice  thereof. 

WiUiants  v.  Riddle,  606. 

3.  Actions  <^  Rescission, 

48.  Proof  of  an  offer  by  the  vendor  of  a  slave,  made  while  the  parties  were  in 
treaty  to  compromise  the  difficulties  between  them,  to  give  the  vendee  another 
in  place  of  the  one  sold  to  him,  will  exonerate  the  purchaser  from  the  neces. 
sity  of  proving,  in  a  redhibitory  action,  a  tender  of  the  slave. 

Smith  V.  Taylor,  133. 

EXCEPTIONS,  BILL  OP. 

1.  Where  a  bill  of  exceptions  is  insufficient  to  enable  the  court  to  test  the  cor* 
rectness  of  the  decision  of  the  inferior  tribunal,  its  judgment  will  be  presumed 
to  be  correct.     Thomas  v.  jEean,  80. 

2.  Where  a  party  desires  to  oppose  the  admission  of  the  report  of  experts,  he 
must  object  to  it  when  ofiered,  and. except  to  the  opinion  of  the  court  admitting 
it  Where  this  has  not  been  done,  no  objection  to  its  admission  can  be  urged 
on  a  motion  for  a  new  trial.   Maihias  v.  Lebret,  94. 

EXECUTION  OP  JUDGMENT. 

1 .  Neither  a  married  woman,,  though-  entided,  in  virtue  of  her  general  nortgagep 
on  the  property  of  her  husbandrto  be  paid  out  of  the  proceeds  in  pxeferenqp  to 
aagr  subsequant  cieditoiv  nor  any  mortgage  or  other  creditor  can  ar^ 
rest  the  sale  of  property  seised  under  «KecQtioii,  en  the  mere  gseuad  of 
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haviog  a  preference  upon  its  proceeds.  Under  artidee  396,  401  and  403 
of  the  Code  of  Practice,  a  third  person  may  oppose  the  payment  of 
the  price  to  the  seizing  creditor,  and  may  claim  to  have  the  eflfect  d 
the  ^seizure  regulated  as  it  relates  to  him,  when  he  asserts  a  preference  on 
the  proceeds  of  the  things  seized  and  sold;  and  the  court  may  order  the 
amount  to  be  retained  by  the  sheriff  subject  to  its  order.  In  such  a  case  the 
sherijQTmay  be  enjoined  from  paying  the  proceeds  to  the  seizing  creditor. 

GU  V.  Her  Husband^  38. 

2.  Irregularities  arising  subseqent  to  a  judicial  sale,  such  as  an  irregularity  in 
taking  the  bond  of  a  purchaser,  etc.,  cannot  aflfect  the  rights  acquired  under 
the  sale.  But  where  the  subsequent,  irregularity  is  rath^  a  continuation  of 
one  existing  previous  to  the  adjudication,  or  has  been  caused  by  an  inegnlar* 
ity  in  the  proceedings  previous  to  the  sale,  jab  where  the  advertisement  of  a 
sale  at  twelve  months'  credit  does  not  state  that  the  bond  is  to  bear  interoet 
from  the  day  of  the  adjudication  at  the  rate  allowed  by  the  judgment,  as  ra* 
quired  by  art  681  of  (he  Code  of  Practice,  and  the  bond  consequently  is  not 
taken  so  as  to  bear  the  interest  allowed  by  the  judgment  on  which  the  execu- 
tion was  issued,  the  rule  that,  under  a  forcedalienation  of  property  the  purchaeer 
will  require  no  title  unless  the  formalities  of  the  law  be  strictly  comj^ed  witht 
applies,  and  the  sale  will  be  invalid.     Wright  v.  HiggMotham^  30. 

3.  Plaintiff's  mtestate,  as  assignee  of  a  judgment  against  four  parties,  agreed  to 
accept  from  two  of  the  debtcffs  a  title  to  a  tract  of  land  in  satisfaction  theno^ 
and  gave  u  receipt  on  the  jf.  fa.  issued  on  the  judgment  for  its  amount  in  full. 
The  act  of  sale  was  prepared  and  signed  by  one  of  the  two  debtors,  but  the 
other  died  before  executing  it,  and  befofe  he  had  been  put  in  de&nit,  and  his 
executor  o^red  to  complete  the  act  In  an  action  to  cancel  the  receipt:  JSbH 
that  by  signing  the  receipt  on  the  Ji,  fa.  plaintiff's  intestate  abandoned  his 
rights  thereunder,  reserving  only  what  he  acquired  against  the  two  debtors 
who  contracted  to  give  the  title  to  the  land ;  that  one  having  complied  with 
his  obligation,  and  the  other  dying  without  having  been  put  t»  moroj  the  con- 
tract with  them  cannot  be  abandoned,  and  the  obligation  of  the  others  revived. 
Judgment  in  favor  of  defendants  as  in  case  of  non  suit 

Chapman  v.  Hardestyy  34. 

4.  A  sherifl^  by  whom  real  property  is  about  to  be  sold,  is  required  by  law  to  read 
a  certificate  from  the  recorder  of  mortgages,  showing  all  the  mortgages  ex- 
isting on  it ;  ai\d  he  should  announce  that  the  purchaser  is  entitled  to  retain 
in  his  hands  out  of  the  price  of  the  adjudication,  the  amount  required  to  satisfy 
the  privileged  debts  and  special  mortgages  to  which  it  is  subject,  taking  tlM 
bond  of  the  latter,  when  the  sale  is  on  credit,  only  for  the  surplus.  It  the  bid 
be  insufficient  to  discharge  anterior  special  mortgages,  no  adjudication  can 
take  place.    McRae  v.  Chapman^  65. 

6.  Where  the  certificate  read  by  the  sheriff  at  the  sale  of  property  at  twelve 
months'  credit,  omits  to  mention  a  mortgage  in  fitvor  of  certain  prior  vendofs 
of  the  property,  and  the  purchaser  is  afierwards  evicted  by  them,  the  bonds  of 
the  purchaser  will  be  annulled,  as  given  in  error  and  without  consideration. 
The  omission,  of  itself,  is  enough  to  invalidate  the  adjudication.  C.  P.  678, 
683,  684.     C.  C  1813,  1818.     lb. 
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0.  Accoidiiig  to  arU.  68S,  684  of  the  Code  of  Practice,  privileges  and  special 
mortgageB  existing  on  property  oflbred  for  sale  by  8herif&,  in  fiivor  of  others 
than  the  seizing  creditor  and  which  are  preferred  to  him,  form  a  part  of  the 
price  for  which  it  may  be  sold;  and  it  cannot  be  sold  unless  something  be 

'  ofiered  above  their  amount.  The  sheriff  is  required  to  announce  that  the 
purchaser  may  retain  out  of  the  price  offered  the  amount  of  such  privileged 
debts  and  special  mortgages.  The  purchaser  is  bound  to  pay  the  previous  in- 
cumbrances as  a  part  of  the  price.  If  it  turn  out  that  a  special  mortgage  or 
privilege,  certified  to  exist  upon  the  property,  had  been  extinguished,  or  never 
attached,  as  where,  in  the  case  of  a  mortgage  to  secure  against  future  en- 
dorsements, the  endorser  has  never  been  made  liable,  the  owner  himself,  or 
his  creditors,  in  case  of  a  surrender,  may  recover  of  the  purchaser  the  amount 
thus  erroneously  estimated  as  a  part  of  the  price.    Femi  v.  Halloway  107. 

7.  Where  property  is  ofiered  for  sale  by  a  sherifi^  and  he  does  not  comply  with 
the  law  requiring  him  to  announce  the  privileges  and  special  mortgages  ex- 
isting on  it,  so  as  to  make  it  certain  what  price  the  purchaser  understood  he 
was  to  pay,  the  sale  will  be  null.    lb. 

8.  Property  claimed  by  a  plaintiff  cannot  be  alienated  pending  the  action,  so  as 
to  prejudice  his  rights.  If  judgment  be  rendered  in  his  fitvor,  the  sale  will  be 
considered  as  the  sale  of  another's  property,  and  will  not  prevent  his  being  put 
in  possession  by  virtue  of  the  judgment.    C.  C.  2428.    Kohn  v.  Byrne,  113. 

9.  Where  judgment  has  been  rendered  in  favor  of  a  party,  but  with  a  stay  of  exe- 
cution until  he  shall  furnish  bond  in  a  fixed  sum,  with  sufficient  securities,  for 
the  indemnification  of  the  defendant,  the  latter  is  not  entitled  to  any  notice  of 
the  filing  of  the  bond,  to  give  him  an  opportunity  of  objecting  to  its  sufficiency* 
before  execution  be  taken  out.  The  plaintiff  is  bound,  at  his  peril,  to  give  a 
sufficient  bond.  If  he  fail  to  do  so,  his  execution  may  be  enjoined ;  but  the 
party  enjoining  must  take  the  consequences,  if  the  bond  should,  upon  enquiry, 
prove  sufficient    Rhodes  v.  Skoljield,  131. 

10.  The  only  property  of  a  debtor  having  been  sold  under  %fi.fa.,  the  purchaser, 
after  assuming  the  payment  of  certain  claims,  gave  a  twelve  months'  bond  for 
the  balance  coming  to  the  debtor.  The  conditions  of  the  sale  not  having  been 
complied  with,  the  property  was  resold.  The  purchaser  at  the  first  sale  hav- 
ing subsequently  obtained  a  judgment  against  the  debtor,  seized  in  the  hands 
of  the  sheriff  the  bond  given  by  him  to  the  debtor,  claiming  its  amount  out  of 
the  proceeds  of  the  second  sale.  The  bond  was  not  sold  but  handed  over  to  him. 
On  a  rule  taken  by  the  wife  of  the  debtor,  under  art  301  of  the  Code  of  Practice, 
to  show  cause  why  the  proceeds  of  the  sale  should  not  be  brought  into  court,  and 
distributed  among  the  creditors  of  the  defendent  in  execution,  according  to  their 
privileges  and  mortgages :  Hdi,  that  the  purchaser  at  the  first  sale  acquired 
no  title  to  the  bond  by  its  delivery  to  him ;  that  it  remained  the  property  of  the 
defendant  in  execution,  representing  the  portion  of  the  price  supposed  to  be 
coming  to  him ;  and  that  neither  he,  nor  the  party  who  pretends  to  have  ac- 
quired his  rights,  can  claim  its  proceeds  in  opposition  to  the  mortgage  credit- 
ors of  the  latter,  the  defendant  in  the  execution.     Tumifr  v.  Parker^  164. 
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EXECUTOIt 

See  SuocBssioNs,  IDL 

EXECUTORY  PROCESS. 

1.  A  creditor  whose  debt  is  payable  in  instalments,  and  secured  by  mortgage,  on 
the  fiulore  of  the  debtor  to  pay  any  instalment,  may  require  the  property  to  be 
■old  for  the  payment  of  the  whole  debt,  provided  the  sale  be  for  cash  for 
so  much  only  as  is  due,  and  for  the  balance  on  the  terms  of  credit  stipulated  in 
the  origenal  contract    C  P.  686.     Union  Bank  cf  Louisiana  v.  Smith,  49. 

3.  Thee^ctof  the  cluvuie  de  mm  alienando  in  a  mortgage,  is  to  render  void,  as 
regards  the  mor^gee,  any  alienation  or  transfer  of  the  property  made  in  viola- 
tion of  the  mortgage ;  and  the  mortgagee  may  have  the  property  seized  and 
sold  as  if  no  change  of  owners  had  taken  place,  and  without  making  the  vendee 
of  the  mortgagor  a  party  to  the  executory  proceedings.    Haley  v.  Dubois,  54. 

3.  Defendants  having  sold  certain  lots  of  ground  to  the  plaintiff  and  another 
person,  the  purchasers  gave  theur  notes  for  the  price,  payable  at  future  periods. 
The  notes  were  identified  with  the  act  of  sale,  and  secured  by  mortgage  on 
the  property.  The  other  purchaser  having  subsequently  sold  his  interest  to  the 
plaintiff  by  an  act  of  sale  in  which  the  defendants  intervened  for  the  purpese  of 
correcting  an  error  in  the  description  of  the  property,  the  notes  first  given 
were  cancelled,  and  others  were  executed  by  the  last  purchaser,  payable  to  the 
defendants,  or  bearer,  for  the  same  amounts  and  maturing  at  the  same  peri- 
ods as  the  first.  These  notes  were  certified  by  the  parish  judge  to  have  been 
given  to  secure  the  purchase  money  of  the  property ;  but  no  mortgage  was  re- 
nerved  to  secure  their  payment.  Two  of  the  notes  last  given  having  been 
protested  for  nonpayment  at  maturity,  the  defendants  took  out  an  order  of 
seizure  and  sale  under  the  act  in  which  a  mortgage  was  reserved  in  their  &- 
vor,  annexing  to  their  petition  therefor  the  protested  notes.  On  a  motion  to  dis- 
solve :  Held,  that  to  entitle  a  party  to  executory  process,  as  the  owner  of  an 
act  importing  a  confession  of  judgment,  containing  a  privilege  or  mortgage  in 
his  favor,  it  must  appear  firom  the  act  itself,  that  the  debtor  has  declared  or  ac- 
knowledged therein  the  debt  for  which  the  privilege  or  mortgage  was  given ; 
that  the  order  of  seizure  and  sale  having  been  applied  for  under  an  act  contain- 
ing no  declaration,  on  the  part  of  the  plaintiff,  of  his  being  indebted  to  the  de« 
fendants  in  the  amount  sued  for,  and  the  notes  annexed  to  the  petition  not  being 
mentioned  in  the  act,  no  executory  process  could  be  legally  issued  thereon ; 
that  no  such  process  could  be  issued  under  the  first  sale,  as  the  notes  given  un- 
der it  are  admitted  to  have  been  cancelled;  nor  under  the  second,  the  defend- 
ants not  being  recognized,  nor  alluded  to  therein  as  the  creditors  of  the  plain- 
tiff.    Courtney  y.  Andrews,  180. 

4.  Parol  evidence  is  inadmissible,  on  an  application  for  an  order  of  seizure  and 
sale,  to  strengthen  or  add  to  the  spituktions  in  an  act  of  mortgage ,  or  to  sup- 
ply'the  omission  of  any  stipulation.  The  evidence  must  appear  on  the  face  of  the 
act  itself — ^not  aliunde.    lb. 

EXPERTS. 

Where  a  party  desire*  to  oppoee  the  admission  of  (he  report  of  experts,  he  most 
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object  ^to  It  when  oflbod,  and  except  to  the  opinion  of  the  court  admitting  It 
Where  this  lias  not  been  done,  no  objection  to  its  admission  can  be  urged  on  a 
motion  for  a  new  trial.    MathiUu  v.  Ldfret^  94. 

FIERI  FACIAS. 
See  Execution  of  Judgment. 

FIREMEN'S  INSURANCE  COMPANY  OF  NEW  ORLEANS. 

Plaintiffhaving  recovered  a  judgment  against  the  Firemen's  Insurance  Company 
of  New  Orleans,  propounded  interrogatories  to  a  stocUK^der,  cited  as  a  garni- 
shee, who  answered  that  he  had  owned  certain  shares  in  the  company,  but  had 
forfeited  them  under  the  third  section  of  the  charter,  before  being  made  garni-' 
shee,  by  failing  tojpay  the  balance  due  on  the  shares  subscribed  for  by  him. 
He  admitted  that  he  had  not  sold  or  otherwise  disposed  of  the  shares,  and  bad 
paid  but  a  certain  portion  of  the  price  of  each :  Heldf  that  the  liability  of  the 
garnishee  resulted  from  his  answer;  that  the  forfeiture  of  the  shares  of  delin- 
quent stockholders,  provided  for  by  the  third  section  of  the  charter,  was  a  means 
given  to  the  company  to  enforce,  for  its  own  protection,  the  payment  of  the 
amount  subscribed  for ;  that,  without  the  action  of  the  company,  the  stock- 
holders do  not  loose  their  property  in  their  respective  shares ;  that  the  credi- 
tors of  the  company  are  entitled  to  the  whole  stock  for  the  security  of  any 
judgment  obtained  against  the'company ;  and  that  the  company  could  not  by  any 
act  of  their,  to  the  prejudice  of  their  creditors,  liberate  any  of  its  stockholdera 
from  their  obligations  to  pay  the  full  price  of  the  shares  subscribed  for  by  them. 
Brode  v.  Firemen^s  Insurance  Company  of  New  Orleans^  440« 

FRAUD. 

QueatioDs  of  fhiud  and  simulation  axe  peculiarly  within  the  province  of  a  jury^ 

Grant  Y.  ihirst,42^. 

See  Husband  and  Wife,  5.  10.    Sale,  10.  30.  31.  33.  33. 

HUSBAND  AND  WIFE. 

L  Dotal  and  Paraphemdl  Property. 
n.  Donations  Propter  Nuptiain 
m.  Community  of  Oains^ 

IV .  Separatum  of  Property. 

V.  Contracts  of  Married  Womani. 
YL  Actions  by  Married  Woman. 

I.  Dotal  and  Paraphemad  Property  ^ 

1.  The  right  of  a  husband-on  the  property  of  his  wife  under  his  adiministration,  ftf 
similar  to  that  of  the  usufructuary ;  and  where  the  property  owned  by  the  wife 
Vol.  X.  73 
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at  the  time  of  the  mania^,  coneiated  of  cattle,  the  rules  laid  down  by  art. 
586,  687  of  the  Civil  Code,  as  to  the  responsibility  of  the  usufiractuary,  apply  to 
the  husband.  Thus,  where  the  community  is  dissolved  by  the  death  of  the 
husband,  and  the  cattle  brought  by  the  wife  into  the  marriage,  are  shown  to 
have  increased,  she  will  be  entitled  to  claim  as  her  separate  property  a  number 
equal  to  that  brought  by  her  into  marriage.  Nor  is  it  necessary  that  she 
should  identify  any  of  the  cattle  as  those  which  belonged  to  her  at  the  time  of 
the  marriage.  If  the  whole  herd  do  not  die,  the  husband  is  bound  to  make  good 
the  number  of  the  ^ead  out  of  the  new  bom  cattle.     Whnbish  v.  Gray,  46. 

2.  The  wife's  mortgage  for  the  reimbursement  of  her  paraphernal  property  at- 
taches only  from  the  date  of  the  actual  receipt  of  the  price  by  her  husband. 

Turner  v.  Paricer,  154- 

II.  Donations  Propter  Nuptias. 

3.  A  donation  |)rop^  nuptias  given  to  the  future  wife  by  another  than  tlie  hue- 
band  forms  a  part  of  the  dowry,  unless  there  be  a  stipulation  to  the  contrary. 
Such  a  donation  by  the  future  husband,  does  not  form  any  part  of  it  C.  C. 
2317,  2318.     Gates  v.  Legendre,  74. 

4.  The  wife  has  no  legal  nor  tacit  mortgage  or  privilege  on  the  property  of  her 
husband,  for  the  restitution  of  any  donation  propter  nuptias,  made  to  her  by  the 
latter.    C.  C.  2318.    i&. 

5.  The  prescription  of  one  year  established  by  art.  1989  of  the  Civil  Code,  ap> 
plies  to  actions  by  creditors  for  the  rescission  of  a  contract  made  in  fraud  of 
their  rights ;  not  to  a  suit  by  creditors  holding  legal  mortgages,  to  rescind,  aa 
to  them,  a  judgment  decreeing  a  general  mortgage  in  &vor  of  the  wife  on  the 
property  of  the  husband,  for  the  reimbursement  of  a  donation  propter  nuptias 
made  to  her  by  the  latter.     lb. 

m.  Community  of  Gains* 

6.  The  price  of  a  slave  who  belonged  to  the  husband  before  the  marriage,  but 
was  sold  by  him  during  its  existence,  cannot  be  charged  to  the  community, 
without  proof  that  the  price  was  employed  for  its  benefit. 

Stewart  y,  Pickard,  18. 

7.  A  partition  having  been  ordered  by  the  Probate  Court  of  the  effects  of  the 
community  previously  existing  between  the  plaintiff  and  his  deceased  wife,  the 
former  opposed  its  homologation,  claiming  to  be  allowed,  as  a  charge  against 
the  community,  the  price  of  a  slave  sold  by  the  father  of  certain  minor  hein 
of  the  wife,  more  than  ten  years  before,  under  a  power  of  attorney  from  him, 
and  which  price  he  alleged  had  never  been  accounted  lor.  Per  Curiam :  If 
the  value  of  the  slave  was  intended  to  be  left  ae  a  donation  in  the  hands  of  the 
person  by  whom  it  was  sold,  the  donor  cannot  levcke  it  in  this  way ;  if  as 
a  loan*  the  action  to  recover  it  is  prescribed.    lb, 

6.  The  copununity  of  acquits  ceases  to  exist  by  the  death  of  either  sponae.  A 
tide  to  an  undivided  half  of  the  property  vests  in  the  survivor  and  the  hein  of 
the  deceased ;  and  if  the  former  continue  in  the  enjoyment  of  the  common 
property,  be  will  be  bound  by  the  obligations  of  a  Jiegotiorum  gestor,    lb. 
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9.  Alt  2377  of  the  Civil  Code,  which  providee  that  when  the  heraditory  pro- 
perty of  either  of  the  sponaes  has  been  increased  or  improved  during  the  mar- 
riage,  the  other  shall  be  entitled  to  one  half  of  the  value  of  such  mcrease  or 
amelioration  if  proved  to  have  been  the  result  of  the  common  labor  or  expense, 
does  not  contemplate  that  to  ascertain  the  value  of  such  increase  or  improve- 
ment, every  item  of  improvement  shall  be  estimated  separately,  and  the  aggre- 
gate amount  added  to  the  estimation  of  the  land.  This  would  often  be  uiiqust, 
as  the  increased  value  of  the  property  would,  in  many  cases,  be  far  from  equal 
to  the  original  cost  of  such  improvements.    Bdbin  v.  iVbtot,  378. 

IV.  Separation  of  Property. 

10.  The  creditors  of  the  husband  may  contest  the  validity  of  a  separation  of  pro- 
perty, though  decreed  and  even  executed,  when  made  with  a  view  to  defraud 
them,  and  they  are  injured  thereby.    C.  C.  2408.     Gates  v.  Legendre^  74. 

V.  Contracts  of  Married  Woman. 

11.  Wherever  it  is  shown  that  the  consideration  of  the  obligation  of  a  married 
woman,  contracted  jointly  with  her  husband,  enured  to  her  use  and  benefit,  and 
was  not  a  thing  which  her  husband  was  bound  to  frmaish  her  with,  she  wiU  be 
bound  thereby.  She  cannot,  in  such  a  case,  be  considered  as  having  bound 
himself  as  security  for  her  husband,  or  conjointly  with  him  for  a  debt  in  which, 
he  alone  is  interested.  As  where  a  sum  of  money,  for  the  repayment  of  which 
a  note  was  executed  jointly  by  the  husband  and  wife,  was  applied  to  the  ex- 
tinguishment of  a  debt  due  by  the  husband  to  a  minor,  which  was  secured  by 
a  general  legal  mortgage  existing  on  certain  property  of  the  husband's  at  the 
time  of  its  purchase  by  the  wife.  Per  Curiam :  The  consideration  of  the  ob- 
ligation may  be  viewed  as  a  part  of  the  price  of  the  property  purchased  by  her. 

SaweU  V.  Cox,  68. 

12.  A  wife  holding  the  first  mortgage  on  the  property  of  her  husband,  cannot,  by 
renouncing  in  favor  of  others,  injure  a  subsequent  mortgagee,  by  placing  be- 
fore him  a  laiger  amount  of  mortgages  than  originally  existed.  Subsequent 
mortgagees  in  whose  favor  she  may  renounce,  transferring  to  them  all  her 
rights,  will  take  her  place  to  the  extent  of  her  mortgage,  and  she  will  retain 
her  priority  over  othezjand  inferior  mortgagees  only  for  the  surplus  of  her  claim, 
after  dedncting  the  claims  of  those  in  whose  fiivor  she  renounced. 

Turner  v.  Parker^  154. 

VI.  Actions  by  Married  Woman. 

13.  Plaintiff  who  had  be^i  divorced  for  adultery  from  her  former  husband,  and 
married  her  paramour  in  another  State,  where  such  mairiages  are  not,  as  here, 
forbidden  by  law,  sued  her  first  husband' for  the  property  she  had  brought 
into  marriage,  without  being  authorized  or  assisted  by  her  second  husband. 
On  an  exception  to  her  want  of  authorization,  after  her  second  marriage  had 
been  proved,  she  oflered  In  evidence  the  record  of  the  suit  of  her  first  husband 
against  her,  and  her  convicti<m  of  adultery,  to  prove  that  she  could  not  legally 
contract  a  second  marriage*    Held,  that  the  proof  of  the  second  marriage 
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given  In  support  of  the  exception,  is  sufficient  to  show  that  she  is  under  muHal 
authority,  and  that  she  cannot  be  listened  to  in  alleging  her  incapacity  to  oon- 
tnust  such  a  marriage  here,  resulting  from  her  own  violation  of  law. 

Knaps  y.  Qravgnard^  31. 
14.  The  6th  sec  of  art.  298  of  the  Code  of  Practice  was  intended  to  enable  the 
wife  to  prevent  the  husband,  pendiog  a  suit  for  a  separation  of  property,  from 
disposing,  to  her  prejudice,  of  the  property  held  in  community,  or  on  which 
she  has  a  privilege  for  lier  dotal  rights.  In  such  a  case  she  may  obtain  an  in- 
junction against  her  husband ;  but,  with  regard  to  his  creditors,  her  remedy, 
yrhem.  she  seeks  only  to  exercise  a  right  of  preference,  is  pointed  out  by  art 
SOO  of  the  same  Code,  and  those  under  which  her  third  opposition  should  be 
conducted.    OH  y.  Her  Husband,  28. 

INJUNCTION. 

1.  Section  8  of  the  act  of  25  March,  1831,  and  section  3  of  the  act  of  29  March, 
1833,  do  not  authorize  the  court,  on  the  dissolution  of  an  injunction,  to  in- 
crease the  interest,  where  the  original  judgment  bears  interest  at  ten  per  cent 
a  year.  This  principle  applies  with  greater  force,  where  the  party  enjcwning 
is  not  the  debtor.  Whatever  else  it  may  be  proper  to  allow,  must  be  in  the 
form  of  damages     Wkiiiemore  v.  Waits,  39. 

%  The  plaintijOTIn  a  suit  commenced  by  injunction  to  stay  an  order  of  seizure  and 
sale,  cannot  plead  in  a  supplemental  petition,  filed  after  the  issuing  of  the  in- 
junction, as  an  offiet  to  the  defendant's  claim,  matters  which  arose  subsequently 
to  the  issuing  of  the  injunction,  and  presented  entirely  new  grounds, 

Bagley  v.  TeUe,  46. 

8.  Where  the  plaintifl^  in  a  petition  to  enjoin  an  order  of  seizure  and  sale  ob* 
tained  on  a  mortgage  to  secure  a  note,  alleges  the  illegality  of  the  note  as  die 
ground  of  enjoining  the  sale,  the  injunction*cannot  be  dissolved  on  the  face  of 
the  pleadings.  An  injunction  may  be  had,  whenever  it  is  necessary  to  pre- 
serve the  property  in  dispute  pending  the  suit    SoweU  v»  Cox,  68. 

4.  No  allowance  can  be  made  on  dissolving  an  injunction,  for  the  foea  of  counsel 
employed  in  defending  the  suit,  where  there  is  no  proof  that  any  sum  had  been 
actually  paid  by  the  defiendant    Rhodes  v.  ^wAfidd,  131. 

5.  Where  on  the  dissolution  of  an  injunction  obtained  by  a  party  to  arrest  the 
execution  of  a  judgment  ordering  him  to  deliver  possession  of  certain  premises, 
damages  cannot  be  allowed  under  the  third  section  of  the  act  of  26  March, 
1831,  in  consequence  of  their  being  no  judgment  on  which  they  can  be  calcu* 
lated,  the  right  of  the  defendant  in  the  injunction  to  sue  for  the  damages  on 
Ae  injunction  bond  will  be  reserved.    Bauduc  v.  Conrey,  407. 

See  Husband  akd  Wifb»  14. 
INSOLVENCY. 

I.  The  cashier  of  the  branch  of  a  bank  may,  as  an  act  of  administration,  accept 
theaumnder  of  a  debtor  of  the  bank,  and  vote  for  a  syndic;  but  widiout  an 
express  and  special  authority  frbm  the  directors,  he  cannot  discharge  the  in- 


INDEX,  661 

solvent    The  granting  of  such  a  dischaxge  Is  an  act  of  ownership,  and  not  of 
administration.    C.  C  3965,  2966. 

Union  Bank  of  Jjovisiana  v.  Bagley^  43. 

5.  The  discharge  of  an  insolvent  who  has  made  a  cessic  bonorum,  granted  by  the 
cieditoTs,  is  not  an  absolute  remission  of  the  debt  It  rather  releases  the  per- 
son of  the  debtor,  than  extinguishes  the  debt  itself^  which  will  continue  to 
exist  for  any  balance  not  paid  out  of  the  assets  surrendered,    lb, 

3.  The  syndic  of  the  creditors  of  an  insolvent  is  responsible  for  the  whole  pro- 
ceed^  of  the  sale  of  the  estate,  as  shown  by  theprocis-^oerbal  of  the  sale.  Where 
credit  is  claimed  for  any  sum,  he  must  show  that  he  used  proper  diligence  to 
secure  and  collect  the  amount    Succession  of  Dexorme^  ^A, 

4.  Where  the  syndic  of  the  creditors  of  an  insolvent  pays  money  without  au- 
thority from  the  court,  he  cannot  require  that  the  persons  so  paid  shall  be 
made  parties  to  any  proceedings  against  him,  to  render  him  responsible  for  the 
sums  thus  paid.    lb* 

6.  An  actual  bankruptcy  or  cessio  bonorum,  either  voluntary  or  forced,  alone  has 
the  effect  of  rendering  inunediately  exigible  debts  not  matured  by  the  lapse  of 
the  time  stipulated  in  the  contract,  or  by  the  happening  of  the  contingency  on 
which  the  parties  agreed  that  they  should  become  payable.  The  mere  £Bu:t  of 
the  insolvency  of  the  debtor  does  not  produce  such  an  efl^t.    C.  C.  2049. 

Funesy  CariUo  v-  Bank  qfthe  United  States,  633. 

INSURANCE. 

1.  In  an  action  on  a  policy  of  insurance  against  fire,  evidence  is  inadmissible  to 
prove  that  the  loss  occurred  through  the  negligence  of  an  agent  of  the  plaintiff. 
The  evidence  is  irrelevant  Per  Curiam :  The  underwriters  are  answerable 
far  any  loss  occasioned  by  the  negligence  of  those  in  charge  of  the  property 
insuredi  Such  is  the  hiw  both  of  marine  and  fire  insurance-  But  the  negli- 
gence must  be  unafi^ted  by  any  fraud  or  design  on  the  part  of  the  insured. 
Henderson  v.  Western  Marine  and  Fire  Insurance  Company,  164. 

5.  In  an  action  on  a  policy  of  insurance,  eflected  on  account  of  the  plaintifii  by 
an  agent,  testimony  to  prove  that  the  latter,  who  had  a  policy  for  his  own 
benefit  on  goods  in  the  same  building,  designedly  set  fire  to  the  building,  is 
inadmissable^  where  it  is  neither  alleged  nor  proved  that  they  were  in  any  way 
privy  to  the  act  The  act  can  no  more  af^t  the  i^nti£&  than  if  done  by  a 
stranger.  A  principal  is  liable  civilly  for  the  frauds  or  misrepresentaticms  of 
his  agent,  made  in  the  course  of  his  employment,  though  he  neither  authorized, 
justified,  nor  participated  in  his  misconduct,  nor  even  knew  of  it ;  but  the  mis- 
conduct, or  misrepresentation  on  the  part  of  the  agent,  must  be  while  acting  as 
such,  within  the  scope  of  his  agency.  Nor  will  the  record  of  a  suit  between 
the  agent  and  the  defendants,  on  his  own  policy,  be  admissible  to  prove  fraud 
and  false  swearing  on  the  part  of  the  plaintiif  in  the  latter  suit,  or  to  show 
what  portion  of  the  prc^ity  insured  belonged  to  the  plaintifls  in  the  action  in 
which  it  is  oflered  in  evidence.  The  firaud  and  false  swearing  on  the  part  of 
the  agent,  being  m  his  own  case  and  for  his  own  purposes,  was  irrelevant;  and 
the  principals  not  being  a  party  to  the  suit,  the  matter  was  res  inter  altos  acta, 
and  cannot  be  used  against  them.    16, 
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8.  Where  an  agent,  hv  whom  insurance  had  been  afibcted,  he  being  named  as 
agent  in  the  policy,  swears  to  the  loss  as  his,  the  oath  will  be  considered  as 
referring  to  the  character  in  which  he  was  recognized  and  acted  when  he 
aflfected  it,  and  not  as  proof  of  perjury.    lb. 

4.  Where  defendants,  sued  on  a  policy  of  fire  insurance  underwritten  by  them, 
are  shown  to  have  consented  that  the  property  damaged  by  the  fire  should  be 
sold  at  auction,  the  price  at  which  it  was  sold  is  a  proper  criterion  by  which  to 
estimate  the  damage  of  the  insured,    lb. 

6.  Where  a  policy  of  insurance  recites  that  the  *'  insurers  shall  not  be  liable  for 
mutiny,**  the  mutiny  is  but  an  excepted  risk.  So,  where  the  language  of  the 
policy  is  **  warranted  free  from  insurreetwn,"  it  does  not  create  a  technical 
warranty,  but  only  exempts  the  insurers  from  liability  on  account  of  losses 
which  may  be  sustained  in  consequence  of  an  insurrection  or  mutiny.  In 
common  parlance,  there  is  little  or  no  difference  between  mutiny  and  insurrec- 
tion ;  and  the  word  toarranted  is  often  used  where  there  is  no  warranty  in  fact. 

Mc  Cargo  v.  New  Orleans  Insurance  Company,  202. 

6.  The  last  cause  of  a  loss  is  not  necessarily  the  proximate  cause.    lb. 

7.  All  the  consequences  naturally  flowing  from  a  peril  insured  against,  or  inci- 
dent thereto,  are  properly  attributable  to  the  peril  itself.    lb. 

8.  Where  the  insurers  of  a  cargo  of  slaves  are  exempted,  by  the  policy,  from 
the  risk  of  insurrection,  and  the  slaves  take  possession  of  the  vessel  by  force, 
turn  her  from  her  course,  and  enter  a  foreign  port,  where  they  escape,  the  in- 
surrection must  be  considered  as  the  cause  of  the  breaking  up  of  the  voyage 
and  the  insurers  will  not  be  liable.     lb. 

9.  In  principle  there  is  no  difierence  between  a  successful  insarrection  of  slaves, 
who  form  themselves  the  subject  of  the  insurance,  and  a  capture  by  an  enemy, 
which,  prima  facie,  amounts  to  a  total  loss.     lb. 

10.  Where  insurance  has  been  effected  on  slaves  shipped  from  one  port  to  an- 
other, the  insurers  will  not  be  liable  where  the  usual  and  necessary  precautions 
in  providmg  irons,  and  in  maintaining  security,  or  in  the  relative  numbers  of 
the  whites  and  slaves  have  not  been  observed.  In  such  case,  the  party  is  left 
to  hi)  recourse  against  the  owners  of  the  vessel. 

McCargo  v.  Merchants^  Insurance  Company  of  New  (Means,  334. 

11.  The  seaworthiness  of  a  vessel  on  whose  cargo  insurance  has  been  efl^ted, 
is  a  condition  precedent ;  and,  if  not  seaworthy  at  the  time  of  sailing,  the  policy 
will  not  be  considered  as  having  ever  attached.    lb. 

12.  An  insurance  of  slaves  protects  the  insured  against  any  loss  arising  fnMn 
their  mutiny  and  insurrection,  unless  the  peril  be  expressly  excepted  or  war- 
ranted against.  The  articles  of  the  Civil  Code  rendering  the  owners  of  slaves 
liable  for  their  offences  and  quasi-ofiences  (C.  C.  2300,  &c.),  do  not  apply  to 
«uch  a  case,  which  is  governed  wholly  by  the  commercial  law.     lb. 

13.  Where  insurance  was  made  on  the  cargo  of  a  vessel  from  one  port  to  an- 
other, the  policy  will  attach  though  the  cargo  was  put  on  board  at  another 
place  than  that  named  as  the  port,  from  which  the  Vessel  was  to  sail,  where  it 
is  the  usage  for  vessels  sailing  from  the  port  named,  to  take  in  their  carfipoes  at 
Che  place  at  which  it  was  actually  received  on  board,     lb. 


INDEX.  588 

14.  Wheie  a  vessel  on  whose  cargo  insurance  has  been  eflfected,  stops,  in  de- 
scending a  river,  at  di&rent  places,  for  the  pnipose  of  taking  in  further  cargo 
or  passengers,  such  stoppages  will  not  amount  to  a  deviation,  when  proved  to 
have  been  conformable  to  the  usages  of  the  trade,  and  of  no  unusual  length. 
Lockett  V.  Merchants^  Insurance  Company  qf  New  Orleans,  339. 

INTEREST. 

1.  Section  3  of  the  act  of  26  March,  1831,  and  section  3  of  the  act  of  29  March, 
1833,  do  not  authorize  the  court,  on  the  dissolution  of  an  injunction,  to  increase 
the  interest,  where  the  original  judgment  bears  interest  at  ten  per  cent  a  year. 
Tills  principle  applies  with  greater  force,  where  the  party  enjoining  is  not  the 
debtor.  Whatever  else  it  may  be  proper  to  allow,  must  be  in  the  form  of  dama- 
ges.    WhiOemore  v.  WaUs,  39. 

2.  Payments  made  by  one  who  owes  a  debt  bearing  interest,  cannot,  without  the 
consent  of  the  creditor,  be  imputed  to  the  reduction  of  the  capital,  while  any 
interest  is  due.    C.  C.  2160.     Union  Bank  of  Louisiana  v.  Kindricky  61. 

3.  Parol  evidence  is  inadmissible  to  support  a  chum  for  conventional  interest 
The  proof  must  be  in  writing.     Succession  cf  Peytavin,  118. 

4.  The  legal  interest  on  a  sum  discounted  by  a  bank,  is  that  established  by  its 
charter.  C.  C.  2896.  Commissioners  qfihe  Clinton  and  Port  Hudson  RaH- 
road  Company  v«  JTemon,  174. 

6.  The  provision  of  the  19th  section  of  the  act  of  1834,  relative  to  the  Clinton 
and  Port  Hudson  BAilroad  Company,  which  declares,  that  the  mortgages  for 
stock  and  loans  granted  by  virtue  of  that  act,  shall  bear  interest  at  the  rate  of 
ten  per  cent  a  year,  alter  maturity,  until  paid,  applies  only  to  subscriptions  for 
the  part  of  the  stock  to  be  secured  by  mortgage.  Under  the  charter,  eig^t  per 
cent  is  the  rate  of  legal  interest,  arising  ex  mora,  on  a  note  given  for  money 
loaned.    Sect  8.    i&. 

6.  Under  the  17th  section  of  the  act  pf  7th  April,  1824,  incorporating  the  Bank 
of  Louisiana,  which  declares  that  if  the  bank  "  shall,  at  any  time,  suspend  or 
refuse  payment,  in  current  numey  of  the  United  States,  of  any  of  its  notes^ 
biUs  or  obligations,  or  of  any  moneys  received  upon  deposit,  the  holder  of  any 
such  note,  bill  or  obligation,  or  the  person  entitled  to  demand  and  receive  such 
moneys,  shall  be  entitled  to  interest  thereon  from  the  time  of  such  suspension 

.  or  refusal  until  the  same  shall  be  fully  paid,  at  the  rate  of  twelve  per  cent  per 
annum,"  the  holder  of  a  claim  can  recover  interest  at  that  rate  only  from  the 
time  of  a  demand,  or  from  the  period  when  the  bank  was  in  de&ult,  and  not 
from  the  date  of  a  general  suspension  of  specie  payments,  without  such  de- 
mand. This  section  does  not  apply  to  claims  by  a  stockholder  for  dividends 
due  by  the  bank.  It  was  intended  to  provide  for  the  public  dealing  with  the 
bank,  and  not  for  the  stockholders  inter  se.  The  legislature  never  intended  ta 
subject  the  stockholders  to  such  a  penalty  towards  each  other,  for  not  paying 
their  dividends  in  specie.    Bank  of  Louisiana  v.  Fowler,  196. 

7.  Interest  will  be  allowed  on  debts  due  by  estates  administered  by  curatontp 
executors,  or  administrators,  if  the  estate  be  suiScient,  from  the  death  of  the 
debtor,  if  then  due,  or,  from  the  time  of  becoming  due,  if  after  that  event. 
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though  no  judicial  demand  have  been  made  (C.  P.  989) ;  bnt  this  intereflt 
not  exceed  five  per  cent  on  debts  on  which  a  hi^er  rate  has  not  been  stipula- 
ted in  writing  by  the  terms  of  the  contract.     Succession  cf  Desormcy  474. 

8.  Compound  interest  cannot  be  recovered,    lb. 

9.  Under  the  6th  section  of  the  act  of  13th  March,  1837,  requiring  executors, 
administrators,  curators,  and  syndics  to  render  full  and  fidr  accounts  of  their 
administration,  at  least  once  in  every  twelve  months,  under  pain  of  dismissal 
from  office,  and  of  being  condemned  to  pay  interest  at  the  rate  of  ten  per  cent 
a  year  on  all  sums  for  which  they  may  be  responsible,  firom  the  expiration  of  the 
twelve  nionths,  the  payment  of  such  interest  is  a  part  of  the  penalty,  and  neces- 
sarily coupled  with  the  removal  firom  office,  and  one  cannot  be  imposed  without 
the  other ;  and  such  penalties  can  be  inflicted  only  in  cases  which  have  arisen 
since  the  promulgation  of  the  act    lb. — Rehearing^  479. 

10.  The  syndic  of  a  succession  found,  after  an  examination  of  his  accounts,  to 
owe  a  balance  to  the  estate,  should  be  condemned,  like  a  curator  or  execu- 
tor, to  pay  interest  thereon,  at  the  rate  of  five  per  cent  a  year,  fixim  the 
date  of  the  judgment    C.  P.  1007.    lb. 

INTERNATIONAL  LAW. 

1.  A  vessel  on  the  high  seas,  in  time  of  peace,  engaged  in  a  lawful  voyage,  is 
under  the  exclusive  jurisdiction  of  the  State  to  which  her  flag  belongs ;  as  much 
so,  as  if  constitutmg  a  part  of  its  own  domain.  If  forced  by  any  unavoidable  causd 
into  a  port  of  a  friendly  power,  she  loses  none  of  the  rights  appertaining  to  her 
on  the  high  seas,  but  herself  and  cargo,  and  the  persons  on  board,  with  their  pro- 
perty, and  all  the  rights  incident  to  their  personal  relations  as  established  by  the 
laws  of  the  State  to  which  they  belong,  are  placed  under  the  protection  which 
the  law  of  nations  extends  to  the  unfortunate  under  such  circumstances.  Al- 
though the  jurisdiction  of  the  nation  over  the  vessel  belonging  to  it  is  not  whdly 
exclusive ;  and  though,  for  any  unlawful  acts  coomiitted  while  in  such  a  situa- 
tion, by  the  master,  crew,  or  owners,  she  and  they  may  be  responsible  Urtbe  lawe 
of  the  place,  yet  the  local  law  does  not  supersede  the  law  of  the  country  to 
which  the  vessel  belongs,  so  &r  as  relates  to  the  nghCs,  duties  and  oUigationB 
of  those  on  board.    McCargo  v.  New  Orleans  Insurance  Company^  303. 

2.  Where  slaves  shipped  from  one  port  of  the  United  States  to  another,  rise 
upon  the  officers  of  a  vessel,  and  take  her  into  a  British-  por^  they  wfll  be  consi- 
dered still  as  slaves,  though  in  a  state  of  insurrection.   Per  Curiam :  They  did 

"  not  cease  to  be  the  property  of  their  owners,  though  in  a  state  of  insuneclion,  and 
though  the  right  of  property  could  not  be  ascerted  in  a  British  comt,  nor  enjoyed 
within  the  exclusive  influence  of  British  laws.    i5> 

INTERPRETATION. 

1.  Where  a  clause  in  a  contract  of  sale,  if  interpreted  literally,  would  be  con- 
tradictory of  other  parts  of  the  act,  and  of  doubtful  meaning,  the  common  intention 
of  the  parties,  rather  than  a  literal  construction  of  the  clause,  should  detennine 
the  interpretation*    C.  C.  1946.    Ross  v.  Garlick,  365. 
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S.  Where  thelaiigoage  of  an  «g;reeinent  ie  susceptible  of  two  itietiiiiifi,  it  auut 
\m  interpreted  in  the  sense  most  congruous  to  th9  whole  contract    C.  C.  1947. 

JUDGMENT. 

1.  The  creditors  of  the  husband  may  contest  the  validity  of  a  separation  of  pro- 
perty, though  decreed  and  even  executed,  when  made  with  a  view  to  defin&ud 
them,  and  they  are  injured  thereby.    C.  C.  2408.     GaUs  v.  Legendre,  74. 

2.  The  prescription  of  one  year  established  by  art.  1989  of  the  Civil  Code,  applies 
to  actions  by  creditors  for  the  recission  of  a  contract  made  in  fraud  of  their 
rights ;  not  a  suit  by  creditore  holding  legal  mortgages,  to  rescind,  as  to  them,  a 
judgment  decreeing  a  general  mortgage  in  favor  of  the  wife  on  the  property  of 
the  husband,  for  the  reimbursement  of  a  donation  proptar  nuplias  made  to  her 
by  the  latter.    lb. 

8.  The  notification  of  the  filing  of  the  account  and  tableau  a(  distribution  of  an 
executor,  operates  as  a  citation  to  all  peiBons  concerned,  creditore  as  well  as 
legatees ;  and  the  homologation  of  the  account  and  tableau,  bars  all  further 
enquiry  aa  to  all  mattere  included  therein.     Succession  of  Peytavin^  1 18. 

4.  The  admission  of  a  will  to  probate,  and  the  order  for  its  execution,  are  but  pre- 
liminary proceedings  oeeessaty  to  the  administration  of  the  estate ;  and  do  not 
amount  to  a  judgment  binding  on  persons  not  parties  thereto* 

Succession  rf  Duplessis,  193. 

5-  The  decision  in  Lewis^  Heirs  v<  His  Executors  et  dL  (fi  La.  387),  that  while 
the  judgment  ororder  of  a  Court  of  Probates  receiving  a  will,  and  ordering  its 
execution,  is  unreversed,  no  other  court  can  declare  the  will  void,  or  prevent  ita 
execution,  or  examine  collaterally  into  the  correctness  of  the  proceedings  by 
which  it  was  admitted  to  probate,  must  be  understood  as  relating  to  cases  where 
the  validity  of  a  will  is  attacked  at  the  time  of  the  order  for  its  execution,  or 
after  it  has  been  regularly  probated  and  ordered  to  be  executed,  but  previous 
to  the  hein  or  legatees  coming  into  possession  of  the  estate;  and  not  to  ac* 
tioDS  of  revendication  in  which  property  is  claimed  or  withheld  under  a  will. 
Courts  of  ordinary  jurisdiction  before  whom  such  actions  are  brought,  must 
necostarily  be  competent  to  decide  on  the  validity  of  the  wiU  thus  drawn  in 
question.    lb. 

0.  PlaintifiT  intervened  in  a  suit  in  which  defendants  had  attached  certain  property 
as  belonging  to  their  debtore,  claiming  it  as  his,  together  with  **  any  loss  he 
might  sustain  by  reason  of  said  seizure."  There  was  no  other  allegation  of  j 
iigury  or  damage  caused  by  the  seizure,  nor  was  evidence  oSered  to  prove 
any.  The  property  was  adjudged  to  the  intervener,  but  no  damages  were  al- 
lowed, nor  was  any  claim  for  them  urged,  nor  was  the  cause  asked  to  be 
remanded  to  ajssess  them.  In  a  subsequent  action  by  the  intervenor  for  dama- 
ges sustained  by  the  attachment,  and  exception  rei  Judicata: :  Held,  that  the 
exception  should  be  overruled ;  the  actions  not  being  the  same,  nor  founded 
on  the  same  cause  of  action.    C.  C-  2245.     Preston  v.  Slocomb,  361. 

7.  In  an  action  by  a  judgment  creditor  to  rescind  a  sale  of  property  made  by  his 
debtor  as  fraudulent  or  simulated,  the  vendee,  when  not  a  party  to  the  judg^ 
Vol.  X.  74 


] 


566  INDEX. 

ment,  may  contest  the  plaintiff's  demand  in  the  same  manner  as  the  debtor 
might  have  done  before  judgment.    C.  C.  1971.    lb, 

8.  A  judgment  obtained  against  a  surety  does  not  change  the  character  of  hi  s 
debt,  nor  lus  relation  to  the  principal  debtor ;  and  a  prolongation  of  time  grant* 
to  the  latter  will  release  the  former,  in  the  same  nmnner  as  if  no  judgment  had 
been  obtained.  The  judgment  creditor  can  do  no  act,  whereby  the  rights  or 
recourse  of  the  surety  against  the  debtor  may  be  destroyed  or  impaired.  If 
he  make  a  novation,  or  grant  time  to  the  principal  debtor,  the  surety  is  as 
efiectually  discharged,  as  if  the  judgment  had  been  satisfied.   C.  C.  2194, 3022. 

Gustinev,  Union  Bank  qf  Louisiana^  A12. 

9.  A  judgment  neither  creates,  adds  to,  nor  detracts  from  the  debt  of  the  party 
against  whom  it  is  rendered.  It  only  declares  its  existence,  fixes  its  amount, 
and  secures  to  the  creditor  the  means  of  enforcing  its  payment  If  the  debt 
create  a  privilege  or  tacit  mortgage,  they  exist  independently  of  the  judg- 
ment.   16. 

JURY. 

Questions  of  fiaud  and  simulation  are  peculiarly  within  the  province  of  a  jmy. 

G^ran^v.  Hurst,  422. 

LETTING  AND  HIRING. 

1 .  An  undertaker  who  has  recovered  a  judgment  for  work  and  labor  on  a  building, 
but  whose  contract  was  never  recorded,  and  who  neither  prayed  for,  nor  was 
allowed  any  privilege  by  the  judgment,  acquires  no  lien  on  the  property  or  its 
proceeds.     Turner  v.  Parker,  164. 

2.  Where  the  master  receipts  for  articles  to  be  shipped  on  his  vessel,  as  in  good 
order,  the  vessel  will  be  responsible  for  any  damage  subsequently  discovered, 
unless  clearly  proved  to  have  occurred  before  the  delivery.  And  where  he 
gives  a  receipt  for  goods  left  on  the  levee,  they  are  as  much  at  the  risk  of  the 
ship,  as  if  actually  on  board.     Barrett  v.  Salter,  434. 

3.  Wh^re  the  goods  left  on  the  lev^e  to  be  shipped,  are  exposed  to  rain,  and  the 
shipper  subsequently  proposes  to  the  master  to  ascertain  the  damage  from  the 
exposure,  before  the  voyage,  and  the  latter  declines  to  do  so,  the  vessel  will  be 
responsible  for  any  increase  of  damage  resulting  firom  the  voyage,  and  the  de- 
lay to  which  the  goods  are  necessarily  exposed  in  the  foreign  port  before  they 
could  be  eicamined.    lb- 

LOAN. 

A  partition  having  been  ordered  by  the  Probate  Court,  of  the  efiects  of  the  com- 
munity previously  existing  between  the  plaintiff  and  his  deceased  wife,  the 
former  opposed  its  homologation,  claiming  to  be  allowisd,  as  a  charge  against 
the  community,  the  price  of  a  slave  sold  by  the  &ther  of  certain  minor  heirs 
of  the  wife,  more  than  ten  years  before,  under  a  power  of  attorney  from  him, 
and  which  price  he  alleged  had  never  been  accounted  for.  Per  Curiam :  If 
the  value  of  the  slave  was  intended  to  be  left  as  a  donation  in  the  hands  of  the 
person  by  whom  it  was  sold,  the  donor  cannot  revoke  it  in  this  way ;  if  as  a 
loan,  the  action  to  recover  it  is  prescribed.     Stewart  v.  Pickardy  18, 
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MINOR. 

1.  The  fibrst  section  of  the  act  of  Congress  of  19th  Angnst,  1841,  establishing  a 
vniform  system  of  bankra]}tcy,  having  declared^that  the  benefit  of  the  act  shall 
Dot  be  extended  to  any  one  owing  debts  in  consequence  of  a  defidcation  as  a 
guardian,  a  tutor,  against  whom  a  judgment  has  been  rendered  for  an  amount 
due  to  the  minors  under  his  care,  and  who  subsequently  applied  to  be  declared 
a  bankrupt  and  was  discharged  as  such,  not  being  protected  by  the  proceed- 
ings in  bankruptcy,  may  afterwards  appeal  from  the  judgment  rendered  against 
him.    His  assignee  should  not  be  made  a  party  to  the  appeal. 

CoUins  v.  Manludly  112. 

B.  The  action  by  one  who  has  attained  majority,  against  his  tutor,  for  an  account 
of  his  tutorship,  is  prescribed  by  four  years,  commencing  from  the  day  of  ma- 
jority.   C.  C.  366.     Gourdain  v.  Davenport,  173. 

MORTGAGE. 

1.  Neither  a  married  woman,  though  entitled  in  virtue  of  her  general  mortgage 
on  the  property  of  her  husband  to  be  paid  out  of  the  proceeds  in  preference  to 
any  subsequent  creditor,  nor  any  mortgage  or  other  creditor,  can  arrest  the 
sale  of  property  seized  under  execution,  on  the  mere  ground  of  having  a  pre- 
ference upon  its  proceeds.  Under  arts.  396,  401  and  403  of  the  Code  of 
Practice,  a  third  person  may  oppose  the  payment  of  the  price  to  the  seizing 
creditor,  and  may  claim  to  have  the  efl^t  of  the  seizure  regulated  as  it  re- 
lates to  him,  when  he  asserts  a  preference  on  the  proceeds  of  the  things  seiz- 
ed and  sold ;  and  the  court  may  order  the  amount  to  be  retained  by  the  sheriff, 
subject  to  its  order.  In  such  a  case  the  sheriff  may  be  enjoined  from  paying 
the  proceeds  to  the  seizing  creditor.  GU  v.  Her  Hushandy  28. 
3.  The  plea  of  discussion  cannot  be  opposed  to  a  creditor  holding  a  special  mort- 
gage. C.  P.  73.  C.  C.  3367.  Nor  can  a  tliird  possessor  of  property  mort- 
gaged for  a  debt  for  which  other  property  is  also  bound,  require  that  it  shall 
be  held  liable  only  for  a  j^ro  rata  portion  of  the  debt.  Each  and  every  part  of 
property  mortgaged  is  liable  for  each  and  every  portion  of  the  debt 

Bagley  v.  TaU,  46. 
8.  A  creditor  whose  debt  is  payable  in  instalments,  and  secured  by  mortgage,  on 
the  ftilure  of  the  debtor  to  pay  any  instalment,  may  require  the  property  to 
be  sold  for  the  payment  of  the  whole  debt,  provided  that  the  sale  be  for  cash 
ior  BO  much  only  as  is  due,  and  for  the  balance  on  the  terms  of  credit  stipu- 
lated in  the  original  contract    C.  P.  686. 

Union  Bank  qf  Louisiana  v.  Smith,  49. 
4.  The  eflect  of  the  clause  de  non  dlienanch  in  a  mortgage,  is  to  render  void, 
as  regards  the  mortgagee,  any  alienation  or  transfer  of  the  property  made  in 
violation  of  the  mortgage ;  and  the  mortgagee  may  have  the  property  seized 
and  sold  as  if  no  change  of  owners  had  taken  place,  and  without  making  the 
vendee  of  the  mortgagor  a  party  to  the  executory  proceedings. 

Haley  v.  Dubois,  64. 
6.  Where  a  second  mortgagee,  to  whom  the  property  has  been  mortgaged  to  se- 
cure him  against  any  liability  for  certain  endorsements  made  by  him  for  the 
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moitgttgor,  cklms  to  be  ptid  by  piefermce  over  the  firrt  mortgagee  oat  of  tfie 
pioceeds  of  the  property  sold  under  the  first  mortgage,  but  does  noC  allege, 
norprevethat  he  has  paid,  or  become  liable  to  pay  any  of  the  notes  endorsed 
by  Um,  his  petition  most  be  dismissed. 

Hooper  t.  Vnum  Bank  cf  Louisiana^  63. 
0.  To  entitle  an  inferior  mortgagee  to  bo  paid,  nnder  art  403  of  the  Code  of 
Practice,  out  of  the  property  seized,  in  preference  to  one  having  only  a  general 
or  legal  mortgage,  he  must  prove  that  the  debtor  has  other  property  of  sufli* 
cient  value  to  satif^fy  the  anterior  general  or  legal  mortgage. 

Smeellv.  Cor,  68. 

7.  The  wife  has  no  legal  or  tacit  mortgage  nor  privilege  on  the  property  of  her 
husband,  for  the  restitation  of  any  donation  propter  nuplia$^  made  to  her  by  the 
latter.    C.  C.  2318.     Gatet  v.  Legendre,  74. 

8.  The  wife's  mortgage  for  the  reimbursement  of  her  paraphernal  property,  at- 
taches only  from  the  date  of  the  actual  receipt  of  the  price  by  her  husband. 

Turner  v.  Parker ^  154. 

9.  The  only  property  of  a  debtor  havbg  been  sold  under  a  fi,fcu^  the  purchaser, 
after  assuming  the  payment  of  certain  claims,  gave  a  twelve  months'  bond 
f  ^r  the  balance  coming  to  the  debtor.    The  conditions  of  the  sale  not  having 
been  complied  with,  the  property  was  re-sold*    The  purchaser  at  the  first  sale 
having  subsequently  obtained  a  judgment  against  the  debtor,  seized  in  the 
hands  of  the  sherifif  the  bond  given  by  him  to  the  debtor,  claiming  its  amount 
out  of  the  proceeds  of  the  second  sale.    The  bond  was  not  sold  but  handed 
over  to  him.    On  a  rule  taken  by  the  wife  of  the  debtor,  under  art.  301  of  the 
Coie  of  Practice,  to  show  cause  why  the  proceeds  of  the  sale  should  not  be 
brought  into  court,  and  distributed  among  the  creditors  of  the  defendant  in 
execution,  according  \o~  their  privileges  and  mortgages :  Hdd^  that  the  pur- 
chaser at  the  first  sale  acquired  no  title  to  the  bond  by  its  delivery  to  him ;  that 
it  remained  the  property  of  the  defendant  in  execution,  representing  the  por. 
tion  of  the  price  supposed  to  be  coming  to  him ;  and  that  neither  he,  nor  the 
party  who  pretends  to  have  acquired  his  rights,  can  claim  its  proceeds  in  op- 
position to  the  mortgage  creditors  of  the  latter,  the  defendant  in  execution.  i6. 

10.  A  wife  holding  the  first  mortgage  on  the  property  of  her  husband,  cannot,  by 
renouncing  in  favor  of  others,  injure  a  subsequent  mortgagee,  by  placing  be- 
fore him  a  larger  amount  of  mortgages  than  originally  existed.  Subsequent 
mortgagees  in  whose  favor  she  may  renounce,  transferring  to  them  all  her 
rights,  will  take  her  pkce  to  the  extent  of  her  mortgage,  and  she  will  r^in 
her  priority  over  other  and  inferior  mortgages  only  for  the  surplus  of  her  claim, 
after  deducting  the  claims  of  those  in  whose  fiivor  she  renounced.    lb- 

U.  A  mortgage  for  money  which  the  mortgagee  contracts  to  advance  at  a  futnre 
time,  i^  valid.    C.  C.  3269,  3260.    Hubbard  v.  Griffin,  383. 

13.  A  creditor  of  a  succession,  having  a  special  mortgage,  may  require  the  sale 
of  the  mortgaged  property  to  be.  made  for  cash,  provided  its  appraised  value 
be  obtained.  In  this  respect  his  wish  must  always  prevail  over  that  of  the 
(vther  creditors.    C.  P.  990, 991, 993.    C.  C.  1 163. 

Stieeei&ion  of  Ogtien^  457. 
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NEW  ORL£A]!<S  AND  CARROLLTON  RAIL  ROAD  COM- 
PANY. 

The  provifiion  of  the  10th  section  of  the  act  of  Ist  March,  1836,  amending  the 
charter  of  the  New  Orleans  and  CarroUton  Rail  Road  Company  which,  In 
consideration  of  a  bonus,  exempts  the  company  for  a  certain  period,  from  any 
liability  to  be  taxed  on  the  part  of  the  State,  does  not  exempt  real  estate  held  by 
the  company,  in  the  Second  Municipality  of  New  Orleans,  from  liability  for 
taxes  imposed  by  the  municipal  authorities.  Second  Municiptiliiy  (fNew  Or^ 
kan$  V.  New  Orleans  and  CarroUton  Rail  Road  Company,  187. 

NEW  ORLEANS,  CITY  OF. 
See  New  Oeleans  and  Cabbolltok  Rail  Road  CoMPAmr. 

NEW  ORLEANS,  MASTEH  AND  WARDENS  OP  ?ORT  OP. 

The  fees  allowed  to  the  Master  and  Wardens  of  the  port  of  New  Orleans,  by  the 
act  of  17th  February,  1821,  are,  at  least  when  the  services  for  which  they  are 
claimed  have  been  actually  rendered,  not  inconsistent  with  the  constitution  of 
United  States,  nor  with  the  act  of  Congress  of  8th  April,  1812,  admitting  the 
State  of  Louisiana  into  the  Union. 

Master  and  Wardens  cf  Port  qf  New  Orleans  v.  Prats,  469. 

NEW  TRIAL. 

1.  A  new  trial  ahonld  be  allowed  whenever  justice  requires  it 

WHkins  V.  Parish  nf  East  Baton  Raugt^  57. 

2*  Wliere  one  sued  for  damages  for  a  malicious  arrest  is  not  shown  to  have  acted 
through  malice,  but  to  have  had  reasonable  grounds  to  believe  that  he  would 
succeed  in  his  action,  and  no  attempt  was  made  to  disprove  the  affidavit  upon 
which  the  arrest  was  obtained,  the  case  will  be  remanded  for  a  new  trial,  where 
the  damages  allowed  by  the  jury  appear  excessive.    Driggs  v.  Morgan^  1 19. 

NOTICE. 

Notieeloa  former  owner  as  to  any  matter  connected  with  the  property,  will  be 
binding  on  one  who  subsequently  acquires  itfirom  him.  Per  Curiam:  The 
latter  can  have  no  greater  rights  than  the  parly  iroBi  whom  he  acquired  his  title. 

Linton  v.  Quiilotie,  857. 

NOVATION. 

i.  Plaintiff 'i  intestate,  as  assignee  of  a  judgment  against  fonrpaitiee,  agreed  to 
accept  from  two  of  the  debtcns  a  title  to  a  tract  of  land  in  satisfaction  thereof, 
and  gave  a  receipt  on  the  Ji-fa.  issued  on  the  judgment  for  its  amount  in  full. 
The  act  of  sale  was  prepared  and  signed  by  one  of  the  two  debtors,  but  the 
other  died  before  executing  it,  and  before  he  had  been  put  in  default,  and  his 
executor  ofibred  to  complete  the  act  In  an  action  to  cancel  the  receipt :  Held^ 
that  by  signing  the  receipt  on  the  jE.  /i.  plaintiff's  intestate  abandoned  his 
rights  thereunder,  reserving  only  what  be  acquired  against  the  two  debtors  who 
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contracted  to  give  the  title  to  the  land ;  that  one  having  complied  with  his 
obligation,  and  the  other  dying  without  having  been  put  in  mora^  the  contract 
with  them  cannot  be  abandoned,  and  the  obligation  of  the  others  revived. 
Judgment  in  finvor  of  defendants  as  in  case  of  non  suit 

Chapman  v.  Hardesty,  34. 
2.  A  twelve  months'  bond  is  not  a  payment  of  the  debt  on  which  the  execution  was 
issued.  It  operates  no  novation,  but  leaves  the  original  obligation  in  force 
against  the  debtor ;  and  its  proceeds,  when  brought  into  court  under  art  301 
of  the  Ck)de  of  Practice,  are  subject  to  the  rights  which  the  creditors  originally 
had  on  the  property.     Turner  v.  Parker,  154. 

OFFENCES  AND  QUASI-OFFENCES. 

1.  A  mere  trespasser  cannot  defend  himself,  by  alleging  imperfections  in  the  tide 
of  a  plaintiff  which  is  apparently  good.     Stephenson  v.  Chff,  99. 

2.  Though  a  writ  of  arrest  may  have  been  illegally  obtained,  the  clerk  who  is- 
sued it,  and  the  sheriff  who  executed  it  in  obedience  to  the  mandates  of  a 
competent  tribunal,  cannot  be  viewed  al  co-trespassers  with  the  plaintiff  in  the 
suit,  who  alone  is  responsible  for  the  consequences  of  the  proceeding. 

Driggs  V.  Morgan,  119. 

3.  In  an  action  for  damages  for  a  malicious  arrest,  evidence  is  admissible  to 
prove  the  condition  of  the  apartment  in  the  jail  in  which  plaintiff  was  con- 
fined,   ift. 

4.  Where  one  sued  for  damages  for  a  malicious  arrest,  is  not  shown  to  have 
acted  through  malice,  but  to  have  had  reasonable  grounds  to  believe  that  he 
would  succeed  in  his  action,  and  no  attempt  was  made  to  disprove  the  affidavit 
upon  which  the  arrest  was  obtained,  the  case  will  be  remanded  for  a  new  trial, 
where  the  damages  allowed  by  the  jury  appear  excessive,     lb. 

5.  An  insurance  of  slaves  protects  the  insured  against  any  loss  arising  from 
their  mutiny  and  insurrection,  unless  that  peril  be  expressly  excepted  or  war- 
ranted against  The  articles  of  the  Civil  Code  rendering  the  owners  of  slaves 
liable  for  their  offences  and  quasi-oflfences  (C.  C.  2300,  &c.),  do  not  apply  to 
such  a  case,  which  is  governed  wholly  by  the  coounercial  law. 

McCargo  v.  Merchants  Insurance  Company  f^  New  Orleans,  334. 

OPPOSITION  OF  THIRD  PERSONS. 

The  6th  section  of  art  298  of  the  Code  of  Practice  was  intended  to  enable  the 
wife  to  prevent  the  husband,  pending  a  suit  for  a  separation  of  property,  from 
disposing  of  the  property  held  in  community,  or  on  which  she  has  a  privilege 
for  her  dotal  rights,  to  her  prejudice.  In  such  a  case  she  may  obtain  an  in- 
junction against  her  husband ;  but,  with  regard  to  his  creditors,  her  remedy, 
when  she  seeks  only  to  exercise  a  right  of  preference,  is  pointed  out  by  art  300 
of  the  same  Code,  and  those  under  which  her  third  opposition  should  be  con- 
ducted.    CHI  V.  Her  Husband,  28. 

OWNERSHIP. 
See  Agenct,  1. 
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PARAPHERNAL  PROPERTY. 
See  Husband  and  Wife,  L 

PARTIES. 
See  Appeal,  II.    Evidence,  35, 36, 37,  38.    Pleading,  I. 

PARTNERSHIP. 

1 .  After  the  dissolution  of  a  firm  none  of  the  former  partners  can  bind  the  others, 
nor  the  firm,  without  special  authority  derived  from  a  new  contract 

Commercial  Bank  of  Natchez  v.  Perry^  61. 

5L  Where  a  bill  drawn  on  a  commercial  partnership,  is  accepted,  after  the  disso* 
lution  of  the  firm,  by  one^of  the  partners,  payable  at  a  particular  bank,  but  he 
is  not  shown  to  have  been  authorized  by  his  former  partners  to  bind  the  firm, 
and  demand  of  payment  was  made  only  at  the  bank,  no  demand  having  been 
made  of  the  drawees,  the  drawer  will  be  discharged,    lb. 

3.  The  14th  section  of  the^act  of  Congress  of  19th  August,  1841,  establishing 
an  uniform  system  of  bankruptcy,  which  declares  "  that  where  two  or  more 
persons,  who  are  partners  in  trade,  become  iasolvent,  an  order  may  be  made" 
declaring  them  bankrupts,  ''in  the  manner  provided  in  this  act,  either  on  the 
petition  of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any  creditor 
of  the  partners ;  upon^whichorder  all  the  joint  stock  and  property  of  the  com- 
pany, and  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,"  with 
certain  exceptions,  '*  and  that  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner  shall  be  allowed  to  prove  their  respective  debts,"  dec., 
applies  to  the  case  of  a  partner  in  an  existing  partnership.  It  does  not  apply 
where  the  partnership  had  been  dissolved  previously  to  the  i4)plication  to  be 
declared  a  bankrupt,  made  by  one  of  its  members  who  had  been  charged  with 
the  liquidation  of  the  debts  of  the  firm.  In  such  a  case  the  interest  of  the 
applicant  alone  vests  in  his  assignees.    Akin  v.  Oakey,  410. 

4.  In  an  action  by  the  creditor  of  an  insolvent,  against  a  third  person  as  a  secret 
partner  of  the  debtor,  the  defendant  may,  on  the  cross-examination  of  a  wit- 
ness of  the  plaintiff's,  require  him  to  state  any  declarations  of  the  insolvent,  as 
to  the  supposed  connection  of  the  latter  as  a  partner  with  the  defendant,  made 
previous  to  the  insolvency.  Per  Curiam:  The  answer  was  part  of  the  res 
gestae  and  made  at  a  time  not  suspicious.    Lacaze  v.  SSfour,  444. 

5.  The  liability  of  a  secret  or  dormant  partner,  depending  upon  the  mere  fact  of 
partnership,  his  name  not  being  announced,  and  no  credit  being  given  to  him 
personally  as  a  supposed  member,  it  is,  not  necessary,  in  case  of  his  withdrawal, 
to  give  any  notice  thereof  to  the  public.    i&> 

PAYMENT. 

1 .  The  holder  of  a  warrant,  dravm  by  the  auditor  on  the  treasurer  of  a  parish,  for 
a  certain  ram,  cannot  assign  a  part  of  it,  without  the  consent  of  the  parish  autho- 
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ritiefl.  The  latter  ftM  natboimd  to  pay  dieir  debts  by  portions ;  nor  win  they 
be  bound,  though  a  draft  for  the  part  assigned  was  accepted  by  the  treasover,  if 
he  was  not  authorized  to  do  so.    LeBlanc  v.  Parish  cf  Eazi  Baton  Rouge,  25  > 

2.  Plaiutiff 's  intestate,  as  assignee  of  a  judgment  against  four  parties,  agreed  to 
accept  from  two  of  the  debtors  a  titie  to  a  tiact  of  land  in  satisfiurtion  thereoi^ 
and  gave  a  receipt  on  the  fi,  fa,  issued  on  the  judgment  for  its  amount  in  full 
The  act  of  sale  was  prepared  and  signed  by  one  of  the  two  debtors,  but  the 
other  died  before  executing  it,  and  before  he  had  been  put  in  default,  and  his  ex- 
ecutor offered  to  complete  the  act  In  an  action  to  cancel  the  receipt :  Held, 
that  by  signing  the  receipt  on  the  fi>  fa.  plaintifif's  intestate  abandoned  his 
rights  thereunder,  reserving  only  what  he  acquired  against  the  two  debtors 
who  contracted  to  give  the  title  to  the  land ;  that  one  having  complied  with  his 
obligation,  and  the  other  dying  without  having  been  put  in  mora,  the  contract 
with  them  cannot  be  abandoned,  and  the  obligation  of  the  others  revived.  Judg. 
ment  in  fiivor  of  defendants  as  in  case  of  non  suit.     Chapman  v.  Hardesly,  34. 

3.  Payments  made,  by  one  who  owes  a  debt  bearing  interest,  cannot,  without  the 
consent  of  the  creditor,  be  imputed  to  the  reduction  of  the  capital,  while  any 
interest  is  due.     C.  C.  2160.     Union  Bank  of  Louisiana  v.  Kindrick,  51. 

4  A  twelve  months*  bond  is  not  a  payment  of  the  debt  on  which  the  execution 
was  issued.  It  operates  no  novation,  but  leaves  the  original  obligation  in 
force  against  the  debtor ;  and  its  proceeds,  when  brought  into  court  under  art. 
301  of  the  Code  of  Practice,  are  subject  to  the  rights  which  the  creditors  origi- 
nally had  on  the  property.     Turner  v.  Parker,  154. 

PLEADING. 

I.  Parties  to  Actions. 
n.  Actions  where  to  be  brought. 
HI.  Petition  and  Amendments  thereto. 
IV*  Exceptions  and  Answer*, 
V.  Admissions. 
YI.  Inadmissible  Allegations. 
Vn.  Interrogatories  to  a  Party. 

1.  Parties  to  Actions. 

1.  Plaintiff,  who  had  been  divorced  for  adultery  from  her  former  husband,  Imd 
married  her  paramour  in  another  State,  where  such  marriages  are  not,  as  here, 
forbidden  by  law,  sued  her  first  husband  for  the  property  she  had  brought  into 
marriage,  without  being  authorized  or  assisted  by  her  present  husband.  On 
an  exception  to  her  want  of  authorization,  after  her  second  marriage  had  been 
proved,  she  offered  in  evidence  the  record  of  the  suit  of  her  first  husband  against 
her,  and  her  conviction  of  adultery,  to  prove  that  she  could  not  legally  con- 
tract a  second  marriage.  HM,  that  the  proof  of  the  second  marriage,  given 
in  support  of  the  exception,  is  sufficient  to  show  that  she  is  under  marital 
authority,  and  that  she  cannot  be  listened  to  in  alleging  her  incapacity  to  coi> 
tract  such  a  marriage  here,  resulting  from  her  own  violation  of  law. 

Knaps  V.  Oraugnard,  21. 
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%  Defendant  having  made  a  note  in  ikvorof  abank,  obtained  from  the  caahier 
poseeseionofthenoteanda  release  from  the  debt,<m  anbstitating  another 
debtor  in  his  place.  In  an  action  against  the  maker  to  recover  the  amoant  of 
the  note,  on  the  ground  that  the  cashier  had  no  authority  to  release  him : 
HeiH  that  plaintifis  were  under  no  obligation  to  cite  the  maker  of  the  second 
note  as  a  party  to  the  suit  Ccmmisnoners  of  the  ClitUon  and  Port  Hudson 
Raidroad  Company  v.  KBrnat^^Rehearing^  176. 

3.  Certain  slaves  were  directed  to  be  emancipated  by  the  will  of  die  deceased, 
and  the  will  was  admitted  to  probate,  and  an  executor  qualified,  who  died  with- 
out having  executed  any  part  of  it  No  executor  was  appointed  in  his  place ; 
but  the  heirs,  protesting  against  the  validity  of  the  will,  took  possession  of  the 
property,  which  they  sold,  including  the  slaves  ordered  to  be  set  free.  On  an 
application  by  a  third  person  to  be  appointed  dative  testamentary  executor, 
alleging  that  the  succession  had  not  been  finally  administered  upon,  as  the 
slaves  had  never  been  emancipated,  which  appointment  was  opposed  by  the 
heirs  as  unnecessary :  Held,  that  the  facts  of  the  case  show  no  necessity  for 
the  appointment  of  a^i  executor;  that  the  slaves,  having  been  sold  and  passed 
into  the  hands  of  others,  their  right  to  freedom,  which  has  not  been  impaired 
by  the  course  pursued  by  the  heirs,  must  be  asserted  contradictorily  with  the 
persons  who  purchased  them,  who  are  entitled  to  an  opportunity  of  sho^ng 
the  nullity  of  the  will.     Succession  of  DuplessiSy  193. 

4.  Where  a  curator  ad  hcc^  appointed  by  the  court  to  represent  an  absent  defend- 
ant in  a  revocatory  action,  omits  to  except  in  the  lower  court  to  the  action  on 
the  ground  of  the  want  of  proper  parties,  the  fidlure  to  make  such  parties  will 
be  noticed  in  the  appellate  court  as  if  it  had  been  specially  pleaded  below.  Per 
Curiam :  A  curator  ad  hoc  cannot  be  permitted  to  waive  any  of  the  legal 
rights  of  the  party  he  represents.     Hyde  v.  Craddick,  367. 

6.  PlaintiflEb,  judgment  creditors  of  the  former  owner  of  certain  real  proper^, 
instituted  a  revocatory  action  against  a  vendee  in  possession,  praying  that  the 
several  acts  of  sale  by  which  the  property  had  been  transmitted  from  their 
debtor,  through  successive  purchasers,  to  the  defendant,  might  be  annulled  as 
fraudulent,  and  the  property  declaim  to  belong  to  their  debtor,  and  subject  to 
be  seized  and  sold  to  satisfy  their  judgments.  Held,  that  the  object  of  the  ac. 
tion  being  to  annul  all  the  conveyances  as  fiaudaJent,  the  intermediate  ven- 
dees of  the  property,  should  have  been  made  parties  to  the  suit,  which  cannot 
be  maintained  against  the  defendant  alone ;  and  that  to  succeed  in  annulling 
the  sale,  plaintifb  must  show  fraud  in  the  original  transaction,  as  well  as  in 
the  successive  sales,  including  that  to  the  defendant     lb, 

6.  To  m^^^nfa^i"  a  revocatory  action  to  annul  a  contract  for  fraud  or  simulation 
it  is  necessary  to  make  the  original  debtor  a  party  to  the  suit,  only  where  the 
debt  has  not  been  previously  liquidated  by  a  judgment.    C.  C.  1970. 

Dumas  v.  Lefebvre,  399. 

7.  One  who  claims  to  be  the  owner  of  property  seized  and  in  the  hands  of  an 
officer  of  the  court,  must  apply,  by  opposition  as  a  third  person,  to  the  court 
from  which  the  order  of  seizure  was  issued,  directing  his  proceedings  against 
Vol.  X.  75 
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tbe  party  at  whose  niittiie  letKiiie  was  made,  and  not  against  dw  sheri^  who 
is  a  mere  stake-hcdder.    C  P.  397,  398.     fitopZes  v.  BouHgruf^  424. 

8.  No  judgment  can  be  rendered  in  an  action  against  a  vendor  alone,  ona  pnyer 
**  that  the  plaintifTbe  put  in  possession  by  an  undisputed  title, "  where  thiid 
persons,  holding  adversely,  are  not  bef<xe  the  court. 

Lmarans  v.  €rarmer,  435. 

9.  Plaintiff  having  instituted  an  action  for  anears  of  rent  against  1>—  <^  Co.^ 
citation  was  served  only  on  one  of  the  parties  composing  the  firm,  which  was 
not  alleged  to  have  been  a  commercial  one.  Held,  that  the  aetioo  eonld 
not  be  maintained  against  one  of  the  members  alone,  as  in  every  suit  on 
a  joint  contract  all  the  obligors  must  be  made  defendants,  and  no  judgment 
can  be  obtained  against  any,  unless  it  be  proved  that  all  joined  in  the  obliga- 
tion, or  are  presumed  to  have  done  so  (C.  C.  2080) ;  that  the  action  being 
against  a  partnership,  it  must  be  inferred  that  there  are  several  defendants ; 
thit  it  is  enough  to  show  that  all  the  defendants  named  in  the  petition  were 
not  cited,  to  entitle  those  cited  to  require  a  dismissal  of  the  action ;  that  the 
omission  to  join  the  proper  parties,  is  not  a  matter  of  ibrm,  but  a  matter  of  law 
on  which  the  rights  of  the  parties  depend ;  and  that  the  plaintiff  could  not 
amend  his  petition,  by  substituting  the  name  of  the  party  cited  for  that  of  the 
firm,  and  proceed  with  his  action.    Daugari  v.  Desangle,  430. 

10.  Where  the  syndic  of  the  creditors  of  an  insolvent  pays  money  without  au- 
thority from  the  court,  he  cannot  require  that  the  persons  so  paid  shall  be 
made  parties  to  any  proceedings  against  him,  to  render  him  responsible  finr 
the  sums  thus  paid.    Succession  cf  Desorme,  411  A. 

n.  Acticns  where  to  be  brought* 

11.  A  bank  in  liquidation  under  the  act  of  14th  of  March,  1842,  cannot  be 
sued  before  any  other  court  than  that  under  the  direction  of  which  it  is  being 
liquidated.  Sec.  8.  Commissioners  of  New  Orleans  Improvement  and 
Banking  Company  v.  Citizens  Bank  cf  Louisiana,  14. 

m.  Petition  and  Amendments  thereto. 

12.  The  plaintiff  in  a  suit  commenced  by  injunction  to  stay  an  order  of  seizure 
and  sale,  cannot  plead  in  a  supplementjd  petition,  filed  after  the  issuing  of 
the  injunction,  as  an  ofiset  to  the  defendant's  claim,  matters  which  aiose  sub- 
sequently to  the  issuing  of  the  injunction,  and  presented  entirely  new  grounds 

Bagley  v.  Tote,  46. 

13.  Where  in  an  action  by  the  undertaker  on  a  building  contract,  there  is  an 
allegation  in  the  petition,  that "  if  any  alteration  was  made  in  the  contract,  or 
delay  occasioned,  it  was  by  the  order  and  consent  of  the  defendant, "  it  is  suffi- 
cient to  authorize  the  introduction  of  the  testimony  of  witnesses  to  prove  that 
the  contract  was  altered  with  the  consent  of  the  defendant  Such  evidence 
would  also  be  admissible  to  rebut  the  allegations  of  the  defendant,  that  the 
work  was  not  completed  within  the  time  specified  in,  and  according  to  the 
terms  of  the  contract     Mathias  v.  Lebret,  94. 
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14.  The  vendee  of  a  tntct  of  land  cannot  maintain  an  action  against  hia  vendor 
for  delivery  of  the  property,  where  there  was  no  agreement  as  to  a  delivery  at 
a  paiticnlar  time,  and  the  petition  does  not  aver  that  the  latter  was  put  m 
mora,  C.  C.  2461.  The  law  considers  the  deliveiy  of  a.D  immoveable  as  al- 
ways accompanying  the  public  act  which  transfers  the  property.    C.  C.  2466* 

Laurans  v.  Gamier,  426. 

16.  A  misnomer  of  the  defendants  in  the  petition  and  affidavit,  will  be  cored  by 
the  execution  of  a  bond  for  the  release  of  the  property  provisionally  seized  by 
the  defendants  in  their  real  names.    Daugari  v.  Desangle,  430. 

16.  An  allegation  in  a  petition,  that  a  note  was  duly  protested,  is  a  sufficient 
averment  of  demand  of  payment.  A  special  averment  is  not  absolutely  ne- 
cessary.   Ditcras  v.  Jacobs,  463. 

17.  A  party  cannot  complain  of  a  sale,  made  by  the  sheriff,  of  real  property,  in 
block,  unless  it  be  alleged  and  proved  that  she  requested  the  officer  to  seU  it 
in  separate  parts.    Bauduc  v.  Conrey,  466. 

IV.  Exceptions  and  Answer. 

18.  A  mere  trespasser  cannot  defend  himself,  by  alleging  imperfections  in  the 
title  of  a  plaintifi^  which  is  apparently  good.     Stejj^enson  v.  Chff,  99. 

19.  The  allegation  in  an  answer  that  a  third  person  is  the  real  plaintiff  in  the 
action,  is  not  sufficient  to  exclude  his  testimony.  Henderson  v.  Western 
Marine  and  Fire  Insurance  Company,  164. 

20.  The  plea  of  the  general  issue,  in  an  action  against  the  endorser  of  a  note, 
throws  upon  the  plaintiff  the  burden  of  proving  all  the  facts  necessary  to  a 
recovery,  to  wit :  demand  of  the  maker,  protest,  and  notice  to  the  endorser. 

Ducros  v.  Jacobs,  463. 

21-'  To  recover,  in  a  petitory  action,  against  a  party  in  possession  claiming  title, 
the  plaintiff  must  not  only  show  a  better  title  than  the  defendant's,  but  a  title  as 
good  as  any  which  the  latter  can  oppose  to  him,  whether  vested  in  the  defend- 
ant or  not.  But  the  outstanding  tide  in  such  third  person  must  be  a  legal* 
subsisting,  and  better  title  than  the  plaintiff's ;  and,  in  fiiimess,  should  be  set 
forth  in  the  answer,  that  the  plaintiff  may  have  notice  thereof. 

WiUiams  v.  Riddle,  606. 

22.  To  recover  the  penalty  stipulated  to  be  paid,  in  case  of  non-compliance  by 
defendant  with  a  contract  to  deliver  certain  articles,  plaintiff  must  prove  that 
defendant  was  put  in  default  previous  to  the  commencement  of  suit  C.  C. 
2122.  Putting  the  defendant  in  mora,  ib  an  indispensable  pre-requisite  to 
such  an  action.  C.  C.  1906.  The  want  of  it  need  not  be  specially 
pleaded ;  nor  is  the  efl^t  of  the  omission  to  put  defendant  in  default 
waived  by  his  setting  up  any  special  defence.    Hepp  v.  Commag^,  624. 

See  Parties  to  Actions^  4.     Admissions^  24.    Inadmissible 
Allegations^  25.     Interrogatories  to  a  Party^  26. 

y.  Admissions, 
28.  A  testator,  dying  without  descendants,  instituted  one  of  his  sisters  his  uni- 
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veraal  heir.  Another  sister  and  a  snrviviiig  brother  commenced  an  action 
againat  the  ezecntor  of  the  deceased,  the  paiticnlar  legatees,  and  the  institiited 
heir,  for  the  purpose  of  causing  the  legacies  to  be  declared  null.  The  insti- 
tuted heir  answered,  through  her  attorney  in  &ct,  that  plaintifEb  conld  not  at- 
tack the  will,  as  the  respondent,  being  the  universal  legatee  of  the  testator,  was 
entitled  to  clain  the  whole  of  his  estate ;  averred  that  the  dispositions  of  the  will 
were  legal  and  valid ;  and  prayed  that  the  petition  might  be  dismissed,  and  the 
will  maintained  in  all  its  parts.  Hdd,  that  the  averment  of  the  validity  of  the 
will,  and  the  pmyer  for  its  execution,  do  not  amount  to  an  acquiescence,  on 
the  part  of  the  instituted  heir,  in  the  illegal  dispositions,  nor  to  a  consent 
that  the  legatees  shall  take  the  legacies,  notwithstanding  their  illegality. 

Prevost  V.  Marld,  612. 
24.  An  attorney  in  ftict  defending  an  action  on  behalf  of  his  principal,  unless 
specially  empowered,  cannot,  by  any  allegations  or  confessions  in  the  judicial 
pioceedings,  renounce  or  abandon  any  of  the  rights  of  his  principal.    i&. 

VI.  Inadmissible  Allegations. 
26*  A  party  cannot  allege  his  own  turpitude.    Ross  v.  Oarlickj  366. 

VII.  Interrogatories  to  a  Party. 

26.  Defendants  ofBsred  to  file  a  supplemental  answer,  to  which  was  annexed  an 
affidavit  of  one  of  them,  detailing  the  circumstances  of  a  transaction  relative  to 
which  they  desired  to  interrogate  the  plaintiff  accompanied  with  interrogato- 
ries requiring  him  to  say  whether  the  facts  mentioned  in  the  affidavit  were 
true,  and,  if  not,  to  state  the  facts  as  they  occurred.  Plaintiff  objected  to  the 
filing  of  the  answer,  on  the  ground  that  the  interrogatories  were  not  properly 
propounded :  Hdd,  that  the  application  to  file  the  answer  was  correctly  re- 
jected, and  that  the  court  did  not  err  in  requiring  the  plaintiff  to  propound 
separate  interrogatories  as  to  the  distinct  fiicts,  relative  to  which  he  intended 
to  question  the  plaintififl    Demarest  v.  Ledoux,  189. 

PRESCRIPTION. 

1.  Prescription  runs  against  a  note  payable  on  demand,  from  its  date,  not  from 
that  of  the  denuind.  Per  Curiam :  Prescription  attaches  to  a  right  from  the 
moment  that  it  can  be  exercised.    Andrews  v.  Rhodes,  62. 

2.  Defendant  sued  on  a  note  without  date,  but  bearing  interest  from  a  certain 
day,  pleaded  prescription,  and  the  court,  assuming  that  the  note  was  made  on 
the  day  from  which  it  bore  interest,  gave  judgment  in  his  iavor.  Hdd,  that 
the  court  erred  in  assuming  that  the  note  was  made  on  the  day  from  which  it 
bore  interest ;  and  that  defendant  was  bound  to  prove  the  &cts  from  which  re- 
lief was  sought  under  the  plea  of  prescription.    lb. 

8.  One  holding  under  a  vendor  who  sells  only  his  right  and  title  to  the  property, 
cannot  plead  prescription.     Tliomas  v.  Kean,  80. 

4.  A  reconventional  demand  interrupts  prescription;  and  the  interruption  neces- 
sarily continues  until  the  termination  of  the  action.    Driggs  v.  Morgan^  119. 
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6.  Where  the  petition  was  deposited  in  the  clerk's  office,  by  the  plaintiff's  at- 
torney, before  the  time  necessary  to  prescribe  the  action  had  elapsed,  but,  in 
consequence  of  the  absence  of  the  clerk  and  deputy  clerk  from  the  parish,  it 
could  not  be  filed,  nor  citation  be  issued  until  the  time  had  elapsed,  the  action 
will  not  be  prescribed.  Contra  non  valentem  agere,  rum  currkpretcriptio.  And 
parol  evidence  is  admissible  to  prove  the  fiict  of  the  absence  of  the  clerk  and 
his  deputy,  which  rendered  it  impossible  to  institute  the  suit  until  the  time  had 
elapsed.,    Smith  v.  Taylor,  133. 

6.  The  action  by  one  who  has  attained  majority,  against  his  tutor,  for  an  account 
of  his  tutorship,  is  prescribed  by  four  years,  commencing  from  the  day  of  ma- 
jority.   C.  C.  356.     Gourdainy.  Davenport,  IIZ* 

7.  Want  of  sufficient  time  for  advertising  between  the  date  of  the  judgment  of  a 
court  of  Probates  ordering  the  sale  of  the  property  of  a  succession  and  the 
sale,  is  a  defect  cured  by  the  lapse  of  five  years.  It  is  such  an  irregularily  as 
the  act  of  10th  March,  1834,  relative  to  advertisements,  was  made  expressly 
to  remedy.  See  sec.  4.  The  act  applies  to  proceedings  and  sales  previous 
to  its  passage ;  but  the  prescription  of  five  years  runs  oidy  from  the  date  of  the 
act,  as  to  anterior  defects  and  informalities.     Valderes  v.  Bird,  396. 

8.  Where  a  receipt  has  been  given  by  the  master  of  a  steamer,  acting  as  the 
agent  of  the  owners,  for  firewood  purchased  for  the  use  of  his  boat,  the  pre- 
scription of  one  year,  established  by  art  3499  of  the  CivU  Code,  against  ac- 
tions for  the  supply  of  wood  or  other  things  necessary  for  the  construction, 
equipment,  or  provisioning  of  ships,  steamers,  or  other  vessels,  will  cease  to 
run.  Such  a  written  acknowledgment  places  the  claim  on  the  footing  of  an 
ordinary  personal  debt,  and  subjects  it  to  the  prescription  provided  by  art 
3508.  Where  the  acknowledgment  was  tacit,  deduced  from  the  acts  of  the 
debtor,  the  nature  of  the  prescription  is  not  changed,  but  the  prescription  it- 
itself  is  only  interrupted,  which  will  run  anew  from  the  date  of  the  interrup- 
tion.   Davis  V.  Hourerif  40i. 

PRESUMPTION. 
See  Appeal  10. 

PRIVILEGE. 

1.  Neither  a  married  woman,  though  entitled  in  virtue  of  her  general  mortgage 
on  the  property  of  her  husband,  to  be  paid  out  of  the  proceeds  in  preference  to 
any  subsequent  creditor,  nor  any  mortgage  or  other  creditor,  can  arrest  the 
sale  of  property  seiaed  under  execution,  on  the  mere  ground  of  having  a  pre- 
ference upon  its  proceeds.  Under  arts.  896,  401  and  408  of  the  Code  of  Prac- 
tice, a  third  person  may  oppose  the  payment  of  the  price  to  the  seizing  creditor, 
and  may  claim  to  have  the  eiect  of  the  seizure  regulated  as  it  relates  to  him, 
when  he  asserta  a  preference  on  the  proceeds  of  the  things  seized  and  sold, 
and  the  court  may  <Hder  the  amount  to  be  retained  by  the  sheriff  subject  to 
its  order.  In  such  a  case  the  sheriff  may  be  enjoined  from  paying  the  proceeds 
to  the  seizing  creditor.     OU  v.  Ikr  Husband,  28. 

9.  The  wife  has  no  legal  or  tacit  mcHlgage  nor  privilege  on  the  property  of  her 
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hasbtnd,  for  the  rettitation  of  any  donation  propter  nupHas,  made  to  her  by 
the  latter.  C.  C.  2318.  Gates  v.  L^tndre,  74. 
8.  An  nndertaker  who  has  recovered  a  judgment  for  work  and  labor  on  a  bnild- 
ing,  bot  whoee  contract  was  never  recorded,  and  who  neither  prayed  for,  nor 
waa  allowed  any  privilege  by  the  judgment,  acqnires  no  lien  on  the  pmperty 
or  its  proceeds.     7\imer  v.  Parker,  164. 

PRISON-BOUNDS  BOND. 

A  priflon-boande  bond  will  be  binding,  though  it  do  not  conform  literally  to  the 
words  of  the  statnte ;  it  is  sufficient  that  it  complies  with  it  in  snbstance. 
Thus,  where  a  bond,  instead  of  being  made  payable  to  the  sheriff,  is  made  di- 
rectly to  the  party  for  whose  benefit  it  was  intended,  snch  an  informidity 
cannot  prevent  the  party  interested  from  recovering  on  it  Per  Cur,  Exemp- 
tion of  the  debtor  from  imprisonment  is  a  legal  consideration  for  the  bond ;  and 
every  engagement  entered  into  for  a  good  and  lawful  consideration  is  binding, 
whatever  be  its  form.    Dunhar  v.  Owens,  140. 

PROHIBITION. 

1.  N.  having  obtained  an  injunction  from  a  District  Court  to  arrest  the  execution 
of  a  writ  of  possession,  issued  from  a  Probate  Court,  on  the  ground  that  no 
judgment  had  been  rendered  under  which  the  writ  could  be  issued,  B.,  by 
whom  the  writ  had  been  obtained,  moved  to  dissolve  the  injunction  for  reasons 
apparent  on  its  &ce.  The  motion  was  overruled,  and  B.  answered,  pleading 
the  general  issue,  and  averring  that  a  judgment  had  been  rendered  under 
which  the  writ  of  possession  was  issued.  While  these  proceedings  were 
pending,  B. .  applied  to  the  Supreme  Court  for  a  writ  of  prohibition  to  the 
judge  of  tlie  District  Court,  on  the  ground  that  he  had  exceeded  his  jurisdic- 
tion. Held,  that  no  prohibition  could  be  issued,  when  the  very  matter  for 
which  it  is  sought  to  be  obtained  is  denied,  and  is  the  main  point  in  litigation, 
yet  untried  in  the  lower  court.  Per  Curiam :  To  grant  a  prohibition,  would 
be  to  try  the  case  on  its  merits,  before  an  appeal.  The  want  of  jurisdiction  in 
the  District  Court  does  not  appear  on  the  iace  of  the  petition  ;^and  it  is  not 
shown  that  the  inferior  judge  has  refused,  after  being  made  aware  of  the  ex- 
istence of  a  judgment  of  the  Court  of  Probates,  to  declare  his  want  of  juris- 
diction, which  depends  on  the  existence  of  such  a  judgment 

State  V.  Judge  of  the  Fourth  District,  169. 

2.  The  writ  of  prohibition  is  an  extraordinary  one,  and  should  be  issued  only  in 
cases  of  great  necessi^,  clearly  shown,  and  where  the  party  has  applied,  in 
vain,  to  the  inferior  tribunals  for  relief,    lb, 

PUBLIC  LANDS  OF  THE  UNITED  STATES. 

Where  it  is  shown  that  the  boundary  lines  of  the  land  claimed  by  one  holding 
under  a  confirmation  by  the  United  States  aiid  a  survey  made  by  a  government 
■urveyor,  were  run  as  near  as  possible  to  a  bar,  the  whole  of  which  was  sub- 
ject to  be  overflowed  at  high  water,  and  the  greater  piit  of  it  to  an  annual 
overflow,  so  as  to  include  all  the  high  land  susceptib^  of  ownership,  the  pro- 
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piietor  will  be  entitled  to  the  alluvion,  or  battnre,  rabeeqiiently  formed  on  the 
Bite  of  the  bar.     Stephenson  v.  Oqff,  99. 

PUBLIC  THINGS. 

Though  no  particular  form  is  required  for  the  dedication  of  land  to  public  vae, 
the  positive  assent  of  the  owner,  and  the  &ct  of  its  being  used  for  the  pnUic 
purposes  intended  by  the  appropriation,  must,  at  least,  be  shown. 

lAnion  v.  OtaOoUe,  357. 

QUASI-CONTRACTS. 

1.  The  community  of  acquiti  ceases  to  exist  by  the  death  of  either  spouse.  A 
title  to  SA  undivided  haJf  of  the  property  vests  in  the  survivor  and  the  heirs  of 
the  deceased ;  and  if  the  former  continue  in  the  enjoyment  of  the  common 
property,  he  will  be  bound  by  the  obligations  of  a  negoiiorum  gestor. 

Stewart  v.  Pidcardy  18. 

2.  A  Court  of  Probates  has  no  jurisdiction  of  any  matters  in  litigation  between 
the  surviving  spouse  and  the  heirs  of  the  deceased,  arising  subeequently  to 
the  dissolution  of  the  community,  particularly  of  such  as  may  result  from 
the  obligations  of  one  of  the  parties  as  a  negotiorum  gestor.    lb, 

3.  Where  an  agent  of  a  third  person,  believing  himself  authorized  as  such  to 
sell  certain  property  of  his  principal,  receives  from  a  purchaser,  who  also  be- 
lieved that  he  was  authorized  to  sell,  a  part  of  the  price,  which  was  paid  over 
to  the  principal,  the  purchaser,  on  discovering  the  want  of  authority  in  the 
vendor,  may  recover  from  the  principal  the  amount  so  received  by  him,  and 
this,  though  a  balance  may  be  still  due  by  the  agent  to  the  principal,  after 
crediting  the  former  with  the  amount  paid  over  by  him.  Art  2134  of  the 
Civil  Code  does  not  apply  to  such  a  case.    McDonegh  v.  DeUuaus,  481. 

QUASI-OFFENCES. 
See  Offbnoes  and  Quasi-offbnobs. 

REDHIBITORY  ACTION. 
See  Sale,  17. 

REVOCATORY  ACTION. 
See  Sale*  Y* 

RULE  TO  SHOW  CAUSE. 

A  judgment  in  favor  of  B.  against  L.  having  been  affirmed  on  appeal,  the  former, 
under  the  act  of  1839,  propounded  interrogatories  to  S.  &  J.,  who  had  been 
L.'s  security  on  his  appeal  bond,  who  answered  that  they  were  not  indebted  to 
the  latter,  but  had  in  their  possession  eSecta  belonging  to  him,  deposited  with 
them  as  coUateral  security  against  any  liability  they  nugfat  be  subjected  to  as  his 
fiictors,  or  securities,  &c.  T.,  a  creditor  of  B.'s,  havmg  attached  the  judgment 
in  favor  of  the  latter,  against  whom  he  had  not  yet  obtained  judgment,  took  a 
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rule  in  his  suit  against  B.,(m  die  latter,  on  L.,  and  on  S.  At  J.,  to  show  cause 
why  the  efEhcts  mentioned  in  the  answer  of  SL  &>  J.  to  the  interrogatories  pro- 
pounded in  the  first  snit,  should  not  be  delivered  to  the  sheriff  to  be  sold,  and 
the  proceeds  applied  to  the  satisfEusttoai  of  the  judgment  in  favor  of  B.,  but  de- 
posited in  court  subject  to  its  future  order.  Hddy  that  S.  &  J.  could  not  be 
proceeded  against  by  a  rule  taken  in  the  suit  against  B.,  to  which  they  were 
strangers ;  and  that,  had  they  been  made  garnishees  therein,  no  judgment  could 
be  obtained  against  them,  before  judgment  had  been  rendered  against  B.,  and 
then  only  as  to  the  efl^ts  belonging  to  the  latter ;  and  that  the  efieots  in  their 
hands  belonged  to  L.,  not  to  the  debtor  of  T.    Lifnch  v.  Barr^  136. 

SALE. 

I.  Requisites  of  the  Contract  of  iSbfe,  and  of  the  Proof  and 

Interpretation  thereof. 

II.  Obligations  of  Vendor, 
ni.  Obligation^  of  Vendee. 
IV.  Reduction  of  Price. 

v.  Rescission. 

y  I.  Judicial  J  and  other  Public  Sales. 

1.  Requisites  of  the  Contract  of  Sale^  and  of  the  Proof  and  Inter- 
pretation thereof. 

1.  A  purchaser  of  moveable  property,  cautioned  against  buying  on  the  ground* 
that  the  vendor  had  no  authority  to  sell,  cannot  invoke  the  presumption  of  own. 
ership  resulting  from  the  possession  of  his  vendor.  He  will  be  liable  to  the 
owner  for  the  value  of  the  articles  purchased.    Allen  v.  Hartf  55. 

2.  Properly  claimed  by  a  plaintiff  cannot  be  alienated  pending  the  action,  so  as  to 
prejudice  his  rights.  If  judgment  be  rendered  in  his  favor,  the  sale  will  be 
considered  as  the  sale  of  another's  property,  and  will  not  prevent  his  being  put 
in  possession  by  virtue  of  the  judgment.    C.  C.  2428.    Kohn  v.  Bymey  113. 

3.  Parol  evidence  is  admissible  to  show  an  agency  in  relation  to  the  sale  of  slaves, 
where  the  object  of  the  evidence  is  neither  to  make  nor  destroy  the  title  thereto, 
but  merely  to  prove  an  authority  to  negotiate  as  an  intermediary  between  the 
owner  and  persons  implying  to  purchase.    Smith  v.  Taylor,  133. 

4.  Where  a  clause  in  a  contract  of  sale,  if  interpreted  literally,  would  be  contra- 
dictory  of  other  parts  of  the  act  and  of  doubtful  meaning,  the  common  intention 
of  the  parties,  rather  than  a  literal  construction  of  the  clause,  should  determine 
the  interpretation;    C.  C.  1945.    Ross  v.  Oarlidc,  365. 

5.  Though  partial  payments  have  been  made  to  the  master  by  a  slave,  for  the  pur. 
pose  of  purchasing  his  freedom,  the  latter  remains  the  property  of  the  master, 
who  will  continue  to  be  entitled  to  alibis  services;  and  a  purchaser,  to  whom 
he  is  afterwards  sold,  subject  to  the  conditition  of  being  emancipated  on 
his  paying  the  supposed  balance  of  his  value,  will  be  entitled  to  all  his  ser. 
vices  until  such  balance  is  paid.    Per  Curiam :  A  slave  cannot  become 
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pardaHy  free ;  nor  can  he,  nntil  legally  and  absolutely  emancipated,  own  any 
properly,  without  the  consent  of  his  master.    Franqois  v.  Lebrano,  450. 

6.  The  answers  of  a  party  to  an  action,  interrogated,  under  art.  2265  of  the  Civil 
Code,  as  to  a  verbal  sale  of  an  immovable,  denying  the  sale,  cannot  be  contra- 

rdicted.     Bauduc  v,  Conrey,  466. 

7.  A  plaintiff  can  neither  require  the  performance,  nor  recover  damages  for  the 
non-performance  of  an  agreement,  without  legal  proof  of  its  existence    Ib» 

II.  Obligations  of  Vendor,  * 

8.  A  vendor  is  bound  to  explain  himself  clearly  as  to  the  extent  of  his  obliga^ 
tions ;  and  the  exhibition  of  a  sample  implies  a  warranty,  that  the  thing  sold 
by  it  shall,  in  general,  conform  thereto.  C.  C  2449.  Any  secret  or  hidden 
defects  must  be  declared,  or  he  who  conceals  them  will  be  bound  to  indemnify 
the  party  imposed  on  by  such  concealment.  So  the  vendor  will  be  bound  to 
indemnify  the  purchaser,  though  the  inferiority  of  the  thing  sold  result  from 
the  acts  of  his  agent,  without  his  knowledge  or  consent ;  and  the  measure  of 
damages  is  the  difierence  between  the  price  given,  and  that  which  would  have 
been  given,  had  there  been  no  deception.  But  where  both  the  vendors,  and 
the  purchasers,  or  their  agents,  whose  knowledge  is  binding  on  them,  know 
what  the  probable  hidden  defects  are,  the  former  are  not  bound  to  indemnify 
the  latter ;  as  where  cotton  brought  from  certain  sections  of  country,  is  known 
not  to  be  of  uniform  quality  throughout  the  bale,  and  the  notoriety  of  the  fact 
lowers  the  price  w^hich  it  commands  in  the  market,  the  mere  fact  that  tho 
quality  was  not  equal  throughout,  unaccompanied  with  any  proof  of  fraud  will 
not  render  the  vendors  liable  to  the  purchaser.     Clarke  v.  Lockhart,  5. 

9.  A  purchaser  evicted  from  the  property,  has  a  right  to  recover  from  his  vendor 
the  price  paid  to  him.    Laizer  v.  Generes,  178. 

10.  A  purchaser,  being  a  possessor  bonafde,  against  whom  a  judgment  of  evic- 
tion has  been  obtained,  is  entitled  to  be  reimbursed  whatever  has  been  expended 
by  him  in  useful  improvements  (C.  C.  2485) ;  and  he  has  a  right  to  retain  the 
property  until  repaid.  C.  C.  3416.  But  the  value  of  the  improvements  should 
be  demanded  from  the  party  seeking  to  evict  him,  and  the  premises  should  not 
be  abandoned  until  it  is  reimbursed.  Where  the  purchaser  leaves  the  property 
before  being  paid,  or  being  sued,  he  cannot  recover  the  value  of  the  improve- 
ments from  his  vendor,     lb, 

11.  Defendants,  money  brokers,  having  purchased  a  treasury  note  of  the 
United  States,  at  a  certain  rate,  resold  it  to  the  plaintiff  at  a  small  advance. 
On  previous  sales  of  similar  notes  to  plaintiff,  defendants  had  always  refused 
to  guaranty  or  endorse  them,  and  no  such  guarantee  or  endorsement  was 
asked,  or  expressly  give,  or  refused  on  this  sale.  The  note  being  proved  to 
have  been  cancelled,  and  put  in  circulation  by  one  who  had  stolen  it,  in  an 
action  by  plaintiff  to  recover  of  defendants  the  amount  paid  for  it :  Held,  tha 
the  latter  were  bound  to  refund  the  amount ;  that  a  vendor  is  always  pre- 
sumed to  guaranty  the  genuineness  of  the  paper  he  sells,  or  that  anything  else 
which  he  offers  is  really  what  he  pretends  it  to  be ;  and  that  his  liability  in  this 
respect,  if  it  can  in  any  case  be  excluded,  can  be  so  only  when  exjwessed  in 
the  most  positive  manner.    Michd  v.  Vaientinet  404. 
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12.  It  is  only  where  an  endiefaUnie  or  want  of  title  on  the  put  of  the  ▼endorifl 
shown,  that  a  purchaser  is  entitled  to  recover  the  price  paid,  without  eviction, 
and  without  any  previons  proceedings,  jointly  with  the  vendor,  to  obtain  po»- 
seRsion.    Laurans  v.  Gamier,  425. 

13.  The  vendee  of  a  tract  of  land  cannot  maintain  an  action  against  his  vendor 
for  delivery  of  the  property,  where  there  was  no  agreement  as  to  delivery  at  a 
particular  time,  and  the  petition  does  not  aver  that  the  latter  was  put  tn  mora. 
C.  C.  2461.  The  law  considers  the  delivery  of  an  iomiovahile  as  always  ac- 
companying the  public  act  which  tmsfers  the  property.    C.  C.  2455.    lb, 

14.  Where  an  agent  of  a  third  person,  believing  himsdf  authorized  as  such  to 
to  sell  certain  property  of  his  principal,  receives,  from  a  purchaser  who  also  be- 
lieved that  he  was  authorized  to  sell,  a  part  of  the  price,  which  was  paid  over  to 
the  principal,  the  purchaser,  on  discovering  the  want  of  authority  in  the  agent 
may  recover  from  the  principal  the  amount  so  received  by  him,  and  this,  though 
a  balance  may  stiU  be  due  by  the  agent  to  the  principal,  after  crediting  the  for- 
mer with  the  amount  paid  over  by  him.  Art  2134  of  the  Civil  Code  does  not 
apply  to  such  a  case.    McDoncgh  v.  Ddassusy  481. 

nL  OhligatUms  of  Vendee, 

15.  Notice  to  a  former  owner,  as  to  any  matter  connected  with  the  property,  will 
be  binding  on  one  who  subsequently  acquires  it  from  him.  Per  Curiam : 
The  latter  can  have  no  greater  rights  than  the  party  from  whom  he  acquired 
his  title.    LinUm  v.  GuUloUe,  357. 

IV.  Reduction  of  Price. 

16.  The  defendant  purchased  from  the  plaintiff  a  tract  of  land  and  certain  shares 
of  bank  stock.  The  land,  and  a  number  of  slaves  on  it  belonging  to  the 
plaintiff,  were  mortgaged  to  secure  the  payment  of  the  stock,  on  which  the 
latter  had  obtained  a  loan  from  the  bank.  Defendant  agreed,  as  the  price  of 
the  property,  in  addition  to  the  payment  of  a  certain  sum,  to  assume  the  pay* 
ment  of  the  loan  obtained  by  the  plaintiff,  and  to  release  the  mortgage  of  the 
bank  on  plaintiff's  slaves.  In  an  action  by  plaintiff  on  notes  given  for  a  part 
of  the  price,  defendant  claimed  a  diminution  of  the  price,  on  account  of  a  de- 
ficiency in  the  quantity  of  land  sold  of  more  than  a  twentieth.  HeU  that  if 
the  bank  stock  was  of  any  value  to  the  defendant,  its  value  should  be  deducted 
from  the  whole  price  before  proceeding  to  fix  the  ratio  of  diminution,  and  that 
the  value  of  the  plaintiff  of  the  release  of  the  mortgage,  if  capable  of  being 
estimated,  should  be  added  to  the  price ;  that  the  burden  of  proving  the  value 
of  the  stock  to  the  defendant,  was  on  the  plaintiff;  and  tiiat  the  proof  of  the 
value  to  the  plaintiff  of  the  release  of  the  mortgage,  was  on  the  defiendant. 

Dujikmlier  v.  Newcomb,  103. 

y.  Rescission. 

17.  Proof  of  an  ofler  by  the  vendor  of  a  slave,  made  while  the  parties  were  in 
treaty  to  compromise  the  difficulties  between  them,  to  give  the  vendee  another 
in  place  of  the  one  sold  to  him,  will  exonerate  the  purchaser  from  the  neces- 
sity of  provug,  in  a  redhibitory  action,  a  tender  of  the  slave.  I 

8m:Uh  v.  TViyfer,  133.  " 
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18.  A  purchaser,  not  aware  of  the  defects  in  his  title,  being  a  possessor  in  good 
fiedth,  is  bound  to  account  for  the  fruits  of  the  thing  sold,  only  from  the  com* 
mencement  of  a  suit  for  the  recovery  of  the  property.    C.  C.  495,  3416. 

Laizer  v.  Oeneres,  178. 

19.  Plaintiffii,  judgment  creditors  of  the  former  owner  of  certain  real  property, 
instituted  a  revocatory  action  against  H  vendee  in  possession,  praying  that  the 
several  acts  of  sale  by  which  the  property  had  been  transmitted  irom  their 
debtor,  though  successive  purchasers,  to  the  defendant,  might  be  annulled  as 
fraudulent,  and  the  property  declared  to  belong  to  their  debtor,  and  subject  to 
be  seized  and  sold  to  satisfy  their  judgments.  Held,  that  the  object  of  the 
action  being  to  annul  all  the  conveyances  as  fraudulent,  the  intermediate  ven- 
dees of  the  property,  should  have  been  made  parties  to  the  suit,  which  cannot 
be  maintained  against  the  defendant  alone;  and  that  to  succeed  in  annulling 
the  sale,  plaintiffs  must  show  fraud  in  the  original  transaction,  as  well  as  in 
the  successive  sales,  including  that  to  the  defendant     Hyde  v.  Craddick,  887. 

SO.  To  maintain  a  revocatory  action  to  annul  a  contract  for  fraud  or  simulation, 
it  is  necessary  to  make  the  original  debtor  a  party  to  the  suit,  only  where  the 
debt  has  not  been  previously  liquidated  by  a  judgment    C.  C.  1970. 

Dumas  v.  Lefebvre,  399. 

31.  In  an  action  by  a  judgment  creditor  to  rescind  a  sale  of  property  made  by 
his  debtor  as  fraudulent  and  %3imulated,  the  vendee,  when  not  a  party  to  the 
judgment,  may  contest  the  plaintiff's  demand  in  the  same  manner  as  the 
debtor  might  have  done  before  judgment.    C.  C.  1971.    Ih. 

23.  Where  a  judgment  has  been  rendered  in  favor  of  the  plaintiffs,  in  a  revoca- 
tory action  to  rescind  a  sale  on  the  ground  ot  frtiud  and  simulation,  and  the 
vendor  alone  appeals  ixmn  the  decision,  the  vendee  must  be  cited  as  an  appel- 
lee, or  the  correctness  of  the  judgment  cannot  be  inquired  into,  and  the  appeal 
must  be  dismissed.  So  the  latter  should  be  made  an  appellee,  where  the  judg- 
ment having  been  against  the  plaintiff,  the  latter  appealed,    lb. 

33.  Where  a  contract  of  sale  is  attacked  on  the  ground  of  fraud,  parol  evidence 
is  admissible  to  prove  the  allegations  of  fraud  upon  which  the  contract  is 
sought  to  be  annulled,  whenever  the  consent  of  the  complaining  party  is 
shown,  under  the  allegations,  to  have  been  the  consequence  of  the  fraud.  But 
such  evidence  is  inadmissible  to  establish  a  verbal  agreement  of  the  de- 
fendant to  transfer  real  property,  and  a  fraudulent  refusal  on  his  part  to  comply 
therewith.    C.  C.  2355,  2256.    Bauduc  v.  Conrey,  466. 

See  Obligations  of  Vendor f,  9. 

VI.  Judicial^  and  other  Public  Sales. 

34.  Neither  a  married  woman,  though  entitled,  in  virtue  of  her  general  mortgage 
on  the  property  of  her  husband,  to  be  paid  out  of  the  proceeds  in  preference  to 
any  subsequent  creditor,  nor  any  mortgage  or  other  creditor,  can  arrest  the 
sale  of  property  seized  under  execution,  on  the  mere  ground  of  having  a 
preference  upon  its  proceeds.  Under  arts.  396,  401  and  403  of  the  Code  of 
Practice,  a  third  person  may  oppose  the  payment  of  the  price  to  the  seizing 
creditor,  and  may  claim  to  have  the  efl^t  of  the  seizure  regulated  as  it  re 
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lates  to  him,  when  he  aaserta  a  pTcference  oa  the  proceeds  of  the  thingB  seized 
and  sold ;  and  the  court  may  CNrder  the  amount  to  be  retained  by  the  sherifT, 
subject  to  its  order.  In  such  a  case  the  sherifif  may  be  enjoined  irom  paying 
the  proceeds  to  the  seizing  creditor.     GU  v.  Her  Husband,  28. 

25.  Irregularities  arising  subsequent  to  a  judicial  sale,  such  as  an  irregularity  in 
taking  the  bond  of  a  purchaser,  etc.,  cannot  afl^ct  the  rights  acquired  under  the 
sale.  But  where  the  subsequent  irregularity  is  rather  a  continuation  of  one 
existing  previons  to  the  adjudication,  or  has  been  caused  by  an  irregularity  in 
the  proceedings  previous  to  the  sale,  as  where  the  advertisement  of  a  sale  at 
twelve  months'  credit  does  not  state  that  the  bond  is  to  bear  interest  from  the 
day  of  the  adjudication  at  the  rate  allowed  by  the  judgment,  as  required  by 
art.  681  of  the  Code  of  Practice,  and  the  bond  consequently  is  not  taken  so  as 
to  bear  the  interest  allowed  by  the  judgment  on  which  the  execution  was  is- 
sued, the  rule  that  under  a  forced  alienation  of  property  the  purchaser  will 
acquire  no  title  unless  the  formalities  of  the  law  be  strictly  complied  with 
applies,  and  the  sale  will  be  invalid.     Wright  v.  HigginboQuim^  30. 

26.  A  sheriff,  by  whom  real  property  is  about  to  be  sold,  is  required  by  law  to 
read  a  certificate  from  the  recorder  of  mortgages,  showing  all  the  mortgages 
existing  on  it ;  and  he  should  announce  that  the  purchaser  is  entitled  to  retain 
in  his  hands  out  of  the  price  of  the  adjudication,  the  amount  required  to  satisfy 
the  privileged  debts  and  special  mortgages  to  which  it  is  subject,  taking  the 
bond  of  the  latter,  when  the  sale  is  on  a  credit,  only  for  the  surplus.  If  the 
bid  be  insufficient  to  discharge  anterior  special  mortgages,  no  adjudication  can 
take  place.    McRae  v.  Chapmcaiy  66. 

27.  Where  the  certificate  read  by  the  sherifif  at  the  sale  of  property  at  twelve 
ixK>nth8  credit,  omits  to  mention  a  mortgage  in  &vor  of  certain  prior  vendors 
of  the  property,  and  the  purchaser  is  afterwards  evicted  by  them,  the  bonds  of 
the  purchaser  will  be  annulled,  as  given  in  error  and  without  consideration. 
The  omission,  of  itself,  is  enough  to  invalidate  the  adjudication.  C.  P.  678, 
683,  684.    C.  C.  1813, 1818.      lb. 

28.  A  purchaser  at  a  sherifif's  sale,  made  on  twelve  months'  credit,  under  an 
execution  in  the  name  of  the  liquidating  commissioners  of  an  insolvent  corpo- 
ration against  one  of  its  debtors,  cannot  tender  to  the  sherifif  in  payment  or 
compensation  of  his  bid,  an  obligation  of  the  company.  If  he  refuse  to  pay  the 
price,  or  to  ofiler  the  proper  sureties,  the  sherifif  must  expose  the  thing  seized 
to  a  second  sale.  C.  P.  689.  Felps  v.  Commissioners  cf  the  ClinUm  and 
Port  Hudson  Railroad  Company^  89. 

29.  According  to  arts.  683,  684  of  the  Code  of  Practice,  privileges  and  special 
mortgagees  existing  on  property  ofifered  for  sale  by  sheri&,  in  favor  of  others 
than  the  seizing  creditor  and  which  are  preferred  to  him,  form  a  part  of  the 
price  for  which  it  may  be  sold ;  and  it  cannot  be  sold  unless  something  be  of- 
fered above  their  amount.  The  sheriff  is  required  to  announce  that  the  pur- 
chaser may  retain  out  of  the  price  o^red  the  amount  of  such  privileged  debts 
and  special  mortgages.  The  purchaser  is  bound  to  pay  the  previous  inciun- 
brances  as  a  part  of  the  price.  If  it  turn  out  that  a  special  mortgage  or  privi- 
lege, certified  to  exist  upon  the  property  had  been  extinguished,  or  never 
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attached,  as  where,  in  the  case  of  a  mortg&ge  to  secure  against  future  en- 
dorsement, the  endorser  has  never  been  made  liable,  the  owner  himself,  or  his 
creditors,  in  case  of  a  .surrender,  may  recover  of  the  purchaser  the  amount 
thus  erroneously  estimated  as  a  part  of  the  price.  Perry  v.  HoUoway,  107. 
30.  Where  property  is  ofiered  for  sale  by  a  sheriff,  and  he  does  not  comply  with 
the  law  requiring  him  to  announce  the  privileges  and  special  mortgages  exist* 
ing  on  it,  so  as  to  make  it  certain  what  price  the  purchaser  understood  he  was 
to  pay,  the  sale  will  be  null.  lb. 
81.  Where  &Ji,fa,  and  the  sheriff's  return  are  produced  as  evidence  of  a  judicial 
sale,  without  opposition,  it  will  be  sufficient  to  prove  the  sale. 

Kchn  V.  Byrne,  113. 
32.  Where  property  purchased  by  an  heir  at  a  probate  sale  of  the  succession  of 
his  mother,  is  resold  at  the  risk  of  the  purchaser  on  his  failure  to  comply  with 
the  terms  of  the  sale,  and  the  notes  given  for  the  price  by  a  purchaser  at  the 
second  sale,  are  included  in  the  active  mass  of  the  community,  and  the  first 
purchaser  subsequently  receives  his  portion  of  the  estate,  he  thereby  ratifies 
the  second  sale,  and  renounces  all  right  under  the  first  adjudication.    If  the 
first  purchaser  was  not  put  in  default  before  the  second  sale,  the  only  efiect  of 
the  omission  would  be  to  defeat  any  claim  against  him  for  the  deficiency,  if 
the  property  brought  less  at  the  second  sale.     Shotfield  v.  Rhodes,  128. 
33'  A  twelve  months' bond  is  not  a  payment  of  the  debt  on  which  the  execution 
was  issued.    It  operates  no  novation,  but  leaves  the  original  obligation  in  force 
against  the  debtor ;  and  its  proceeds,  when  brought  into  court  under  art  301 
of  the  Code  of  Practice,  are  subject  to  the  rights  which  the  creditors  originally 
had  on  the  property.     Turner  v.  Parker,  164. 
34.    A  purchaser  of  property  sold  under  a  fi,  fa.  having  applied  for  a  monition 
under  the  act  of  10  March,  1834,  the  judgment  creditor  opposed  the  homologa- 
tion of  the  sale,  on  the  ground  that  the  property  had  been  incorrectly  described 
both  in  the  execution  and  the  advertisement     The  property  was  described  as 
bounded  on  one  side  by  Clement  street,  instead  of  Chestnut  street,  the  real 
boundary.    There  was  no  such  street  as  Clement  street;  and  the  description 
was,  in  other  respects,  accurate.    Held,  that  the  description  being,  in  other 
respects,  sufficiently  accurate  to  indicate  the'extent  and  location  of  the  property, 
the  error,  which  was  clearly  a  mistake  made  by  the  sheriff  in  copying  the 
description,  was  inunaterial,  and  could  neither  invalidate  the  sheriff's  sale, 
nor  support  an  opposition  to  its  homologation  under  a  monition  taken  out  in 
pursuance  of  the  act  of  1834.     OgUvie  v.  Rillieux,  363. 

35.  Where  a  formal  decree  of  a  court  of  Probates,  recognizing  the  necessity  of 
selling  the  property  inherited  by  minors,  for  the  payment  of  the  debts  of  the 

succession,  was  rendered  after  giving  an  opportunity  to  the  attorney  of  the  ab- 
sent heirs  to  show  that  no  such  necessity  existed,  a  purchaser  of  the  property 
will  not  be  bound  to  look  beyond  the  decree.     Valderes  v.  Bird,  396. 

36.  Where  the  sale  of  the  property  of  a  succession  is  made  for  the  payment  of 
debts,  it  may  be  sold  for  less  than  the  appraised  value.     lb. 

37.  Want  of  sufficient  time  for  advertising  between  the  date  of  the  judgment  of 
a  court  of  Probates  ordering  the  sale  of  the  property  of  a  succession  and  the 
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Bale,  is  a  defect  cured  by  the  lapse  of  five  years.  It  is  such  an  irregularity  as 
the  act  of  10  March,  1834,  relative  to  advertisements,  was  made  expressly  to 
remedy.  See  sect.  4.  The  act  applies  to  proceedings  and  sales  previous  to 
its  passage ;  but  the  prescription  of  five  years  runs  only  from  the  date  of  the 
act,  as  to  anterior  defects  and  informalities,  lb. 
38.  A  party  cannot  complain  of  a  sale,  made  by  the  sheriff  of  real  property,  in 
block,  unless  it  be  alleged  and  proved  that  she  requested  the  officer  to  sell  it  in 
separate  parts.    Bauduc  v.  Conrey,  466. 

SEQUESTRATION. 

1.  Adefendant  whose  property  has  been  sequestered,  pending  the  suit,  at  the 
instance  of  the  plaintiff,  has  a  right  to  have  the  sequestration  set  aside,  on  eze- 
cutmg  a  bond  in  favor  of  the  plaintiff  with  the  security  required  bylaw.  C. 
P.  279.  His  right  to  claim  possession  of  the  property,  is  subject  to  no  other 
condition  than  that  of  giving  bond.  The  sheriff  has  no  right  to  require 
from  him  payment  of  any  of  the  expenses  of  the  sequestration,  before  restor- 
ing the  property.  The  defendant  will  be  liable  therefor,  only  in  case  judg- 
ment be  rendered  against  him.    C.  C.  2949.    C.  P.  283. 

FiiQcy.  Martin^  147. 

2.  Where  a  plaintiff  who  has  obtained  a  judgment  below,  in  a  case  pending  be- 
fore the  Supreme  Court  on  a  suspensive  appeal,  represents  that  his  judgment 

f  -Imm  heen  recorded  in  the  mortgage  office,  and  swears  that  he  apprehends  that 
the  defendant  will  conceal,  or  dispose  of,  pending  the  appeal,  a  slave,  on  whom 
he  has  a  mortgage  resulting  from  the  recording  of  the  judgment,  he  may  ob- 
tain a  sequestration  from  the  lower  court  C.  P.  275.  Act  7th  April,  1826, 
sec.  9.  The  appellee  is  not  confined  to  his  recourse  on  the  surety  in  the  ap- 
peal bond,    lb, 

shipping; 

1.  Where  the  master  receipts  for  articles  to  be  shipped^on  his  vessel,  as  in  good 
order,  the  vessel  will  be  responsible  for  any  damage  subsequently  discovered, 
unless  clearly  proved  to  have  occurred  before  the  delivery.  And  where  he 
gives  a  receipt  for  goods  left  on  the  levee,  they  are  as  much  at  the  risk  of  the 
ship,  as  if  actually  on  board.    Barrett  v.'Sater,  434.3 

2.  Where  the  goods  left  on  the^levee  to  be  shipped,  are^exposed  to  rain,  and  the 
shipper  subsequently  proposes  to]^the  master  to  ascertain  the  damage  from  the 
exposure,  before  the  voyage,  and  the  latter  declines  to  do  so,  the  vessel  will  be 
responsible  for  any  increase  of  damage,  resulting  from  the  voyage,  and  the  de- 
lay to  which  the  goods  are  necessarily  exposed  in  the  foreign  port  before  they 
could  be  examined,     lb. 

ST.  CHARLES  HOTEL  COMPANY. 

The  act  of  25th  March,  1844,  incorporating  the  St.  Charles  Hotel  Company,  is  not 
inconsistent  with  any  provision  of  the  constitution  of  the  State,  or  of  the  Uni- 
ted States.  It  does  not  impair  the  obligation  of  any  contract,  nor  destroy  any 
rested  right ;  nor  did  the  legislatursj^in  its  enactment,  exercise  any  other  than 
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legislative  power.    Mudge  v.  Commissioners  of  Exchange  and  Banking  Com- 
party  f  461. 

STATUTES,  CITED,  EXPOUNDED,  &c.   ' 

I.  Statutes  of  the  United  States. 
n.  Statutes  of  the  State, 

I.  Statutes  of  the  United  States. 

1812,  April  8.    Admitting  Louisiana  into  the  Union.     Master  and  Wardens  of 

Port  (f  New  Orleans  v.  Prats,  469. 
1841,  August  19.    Bankruptcy.     Collins  y.  Marshall,  112.     Blane  \.  Banks, 
11&    Flower  v.  Dubois,  191.    AkinY,  Oakey,  410. 

n.  Statutes  of  the  State. 

1805,  March  31 .    Fees  of  Master  and  Wardens  of  Port  of  New  Orleans.    Mas* 

ier  and  Wardens  of  Port  of  New  Orleans  ▼.  Prats,  469. 
,  May  4.  s.  16.    Burglary.     State  v.  Hibert,  41. 

■  s.  39.    Costs  of  conviction  in  criminal  prosecutions.     Steeples  v. 
Bouligny,  424. 

1807,  March 31,  s.  13.    Bail.     StaUv.  Hibert,  41. 

1808, 26,  s.  13.    Prison-bounds  bond.    Dunbar  y.  Ov>ens,  139. 

1813,  February  10,  s.  13.    Supreme  Court— judgments  to  be  rendered  by.  D(w- 

gart  V.  DesangU,  430, 
,  March  27.    State  taxes.     Second  Municipality  of  New  Orleans  v.  New 
Orleans  and  CarroUton  Rail  Road  Company,  187. 

28,  s.  18.    Clerks  and  sheriffs  fees-    Fink  v.  Martin,  147. 

1814, 7,  s.  3. lb. 

1818, 20,  s.  4.    Burglary.     State  v.  Hibert,  41. 

1819, 3.    Lease.     Bauduc  v.  Conrey,  407. 

1821,  February  17.    Fees  of  Master  and  Wardens  of  Port  of  New  Orleans. 

Master  and  Wardens  of  Port  of  New  Orleans  v.  Prats,  469.  * 

1824,  April  7,  s.  17.    IncOTporating  the  Bank  of  Louisiana.     Bank  cf  Ixmisiana 

v.  Fowler,  196. 
1826, B.  9.    Sequestration.    Fink  v.  Martin,  147. 

1827,  March  13.    Protest  of  Bills  and  Notes.     Union  Bank  of  Louisiana  v. 

Black,  69.    Ducros  v.  Jacobs,  463. 

1828,  ^— -  26,  s.  6.    Evidence  of  judges  how  to  be  taken.    Babin  v.  Nolan, 

373. 
— — ^—  s.  26.    Repealing  certain  laws  existing  before  promulgation  of 

Civil  Code  and  Code  of  Practice.    Dougart  v.  DesangU,  430. 
1831,  March  26,  s.  3.    Injunction.     Whittemore  v.  Watts,  39.  Bauduc  v.  Con^ 

rey,  407. 
1833,  February  7.    Clinton  and  Port  Hudson  Rail  Road  Company.     CornmiS' 

sioners  of  Clinion  and  Port  Hudson  Rail  Road  Company  v.  J&num, 

174. 
-— — ,  March  26.    Clinton  and  Port  Hitdson  Rail  Road  Company.    K. 

■  ■■■  29, •.  8.    Iiqunction.    R. 
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1834,  March  10.    Clinton  and  Port  Hudson  Rail  Road  Company.     Commission-' 
ers  of  Clinton  and  Port  Hudson  Rail  Road  Company  y.Keman,  174. 

■■  —    Afiflurance  of  titles  of  purchasers  at  judicial  sales.    Ogilviev. 

RiUieuXj363, 

B.  4.    Prescription  as  to  informalities  in  public  sales.     V€Uderes 


V.  Bird,  396. 

1835,  February  9.     Clinton  and  Port  Hudson  Rail  Road  Company.     Commis- 

sioners of  Clinton  and  Port  Hudson  Rail  Road  Company  v.  Kemany 
174. 

1836,  January  11.    Clinton  and  Port  Hudson  Rail  Road  Company,     lb. 

— -*>,  March  1.  New  Orleans  and  CarroUton  Rail  Road  Company.  Second  M%i^ 
nicipalUy  of  New  Orleans  v.  New  Orleans  and  CarrolUon  Rail  Road 
Company,  187. 

1837,  February  15.    Clinton  and  Port  Hudson  Rail  Road  Company.     CommiS' 

sioners  of  Clinton  and  Port  Hudson  Rail  RoadCompany  y.  Keman,  174. 

— — 28.    Authentication  of  foreign  documents.    Andrews  v.  Chap- 
man, 188. 
,  March  13,  s.  6.   Accounts  of  executors,  administrators,  curators  and  syn- 
dics.    Siuxession  of  Desorme,  474,  479. 

1838, 10.    Charter  of  Firemen's  Insurance  Company  of  New  Orieans. 

Brode  v.  Firemen^s  Insurance  Company  cf  New  Orleans,  440* 

1839, 20,  s.  1 3.    Interrogatories  to  third  persons  under  a  fi,  fa.    Lynch  ▼. 

Burr,  136. 

8.  20.    Appeal.    Fbik  v.  Martin,  147.    Flower  v.  Dubois,  191. 

'  28.    Clinton  and  Port  Hudson   Rail  Road  Company.      Comr 

missioners  cf  Clinton  and  Port  Hudson  RaU  Road  Company  v.  JCsr- 
nan,  174. 

1840,  — — >  28.    Abolishing  iD^>risonment  for  debt.     Thomhill  v.  Christmas, 
543. 
'  Act  supplementary  to  act  abolishing  imprisonment  for 

debt    lb. 

1842,  March  14.    Liquidation  of  banks.    Mudge  v.  Commissioners  ef  Ex^ 
change  and  Banking  Company  of  New  Orleans,  460. 

— — ^— •  s.  8.    Liquidation  of  banks.     Commissioners  of  New  Orleans  Ln* 
provemeni  and  Banking  Company  v.  Citizens  Bank  of  Louisiana,  14. 
26.    Liquidation  of  banks     lb. 


1843,  March  22,  s.  1.  Appeal.    McCollam  v.  Police  Jury  cf  Pointe  Coup£e,  20. 
,  April  5.    Liquidation  of  banks.    Fdps  v.  Commissioners  of  Clinton  and 

Port  Hudson  RaU  Road  Company,  89. 
— — .  6.    Liquidation  of  Banks,    lb. 

1844,  March  25.    Incorporating  St.  Charles  Hotel  Company.    Mudge  v.  Com* 

missioners  of  Exchange  and  Banking  Company  cf  New  Orleans,  460. 

STOCKHOLDER. 
See  FntBHEif'a  Ikscbance  Cohfant  of  New  Orlbaiw. 
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SUCCESSIONS. 

L  Jurisdiction  in  tnatters  of  Sucq^ssion. 

n.  Ptr^xUe  (f  Wia. 

ni.  Of  Executors,  Administrators,  Curators  and  Syndics. 
TV.  Claims  against  Successions. 

V.  Sale  of  Property  of  Successions. 
VL  Cf  Heirs  and  Legatees. 
YJL  Tableau  «/*  Distribution. 

L  Jurisdiction  in  matters  of  Succession. 

1.  A  Court  of  Probates  has  no  jurisdiction  of  any  matters  in  litigation  between 
the  surviving  sponse  and  the  heirs  of  the  deceased,  arising  subeeqaently  to  the 
dissolution  of  the  commnnity,  particularly  of  sach  as  may  result  from  the 
obligations  of  one  of  the  parties  as  a  negaiiorum  gestor.  Stewart  y,  Pickard.  18. 

n.  Probate  of  Witt. 

3.  The  admission  of  a  will  to  probate,  and  the  order  for  its  execution,  are  but 
preliminary  proceedings  necessary  to  the  administration  of  the  estate ;  and  do 
not  amount  to  a  judgment  binding  on  persons  not  parties  thereto. 

Succession  cf  DuplessiSf  193. 

in.  Of  Executors,  Administrators,   Curators  and  Syndics. 

3.  Certain  slaves  were  directed  to  be  emancipated  by  the  will  of  the  deceased, 
and  the  will  was  admitted  to  probate,  and  an  executor  qualified,  who  died 
without  having  executed  any  part  of  it.  No  executor  was  appointed  in  his 
place ;  but  the  heirs,  protesting  against  the  validity  of  the  will,  took  possession 
of  the  properly,  which  they  sold,  including  the  slaves  ordered  to  be  set  free. 
On  an  application  by  a  third  person  to  be  appointed  dative  testamentary  execu* 
tor,  alleging  that  the  succession  had  not  been  finally  administered  upon,  as  the 
slaves  had  never  been  emancipated,  which  appointment  was  opposed  by  the 
heirs  as  unnecessary :  Held^  that  the  fisu^ts  of  the  case  show  no  necessity  for 
the  appointment  of  an  executor ;  that  the  slaves,  having  been  sold  and  passed 
into  the  hands  of  others,  their  right  to  freedom,  which  has  not  been  impaired 
by  the  course  pursued  by  the  heirs,  must  be  asserted  contradictorily  with  the 
persons  who  purchased  them,  who  are  entitled  to  an  opportunity  of  showing 
the  nullity  of  the  will.     Succession  cf  Duplessis,  193. 

4.  Administrators  are  placed  by  law  on  the  same  footing  as  curators  of  vacant 
estates.  They  have  the  same  powers,  and  are  subject  to  the  same  duties  and 
responsibilities,    lb. 

6.  Under  the  6th  section  of  the  act  of  13th  March,  1837,  requiring  executors, 
administrators,  curators,  and  syndics  to  render  full  and  fair  accounts  of  their 
administration,  at  least  once  in  every  twelve  months,  under  pain  of  dismissal 
from  office,  and  of  being  condemned  to  pay  interest  at  the  rate  of  ten  per  cent 
a  year  on  all  sums  for  which  they  may  be  responsible,  from  the  expiration  of 
Vol.  X.  77 
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the  twelve  months,  the  payment  of  such  interest  is  a  part  of  the  penatty,  and 
Docesearily  coupled  with  the  removal  irom  office,  and  one  cannot  be  imposed 
without  the  other ;  and  snch  penalties  can  be  infObted  onl^  in  cases  which  have 
arisen  since  the  promulgation  of  the  act     Succession  of  Des&rme^  479. 

6.  The  syndic  of  a  succession  found,  afber  an  examination  of  his  accounts,  to 
owe  a  balance  to  the  estate,  should  be  condemned,  like  a  curator  or  executor, 
to  pay  interest  thereon,  at  the  rate  of  &ve  per  cent  a  year,  from  the  date  of  the 
judgment.    C.  P.  1007.    lb. 

7.  The  services  of  counsel  employed  to  obtain  the  appointment  of  a  person  as 
executor,  are  to  be  paid  by  the  applicant,  and  not  by  the  estate,  whether  the 
application  succeed  or  &il.     Succession  of  Gourjon,  541. 

See  Heirs  and  Legatees^  20. 

IV.  Claims  against  Successions* 

8.  Art.  2377  of  the  Civil  Code,  which  provides  th^t  when  the  hereditary  property 
of  either  of  the  spouses  has  been  increased  or  improved  during  the  marriage, 
the  other  shall  be  entitled  to  one  half  of  the  value  of  such  increase  or  amelio- 
ration if  proved  to  have  been  the  result  ot  the  common  labor  or  expense,  does 
not  contemplate  that  to  ascertain  the  value  of  such  increase  or  improvement, 
every  item  of  improvement  shall  be  estimated  separately,  and  the  aggregate 
amount  added  to  the  estimation  of  the  land.  This  would  often  be  unjust,  as 
the  increased  value  of  the  property  would,  in  many  cases,  be  far  from  d^ual  to 
the  original  cost  of  such  improvements.    Babin  v.  Nolan,  373. 

9.  Interest  will  be  allowed  on  debts  due  by  estates  administered  by  curators, 
executors,  or  administrators,  if  the  estate  be  sufficient,  from  the  death  of  the 
debtor,  if  then  due,  or,  from  the  time  of  becoming  due,  if  after  that  event, 
though  no  judicial  demand  have  been  made  (C.  P.  089) ;  but  this  interest  can- 
not exceed  five  per  cent  on  debts,  on  which  a  higher  rate  has  not  been  stipulated 
in  writing  by  the  terms  of  the  contract     Succession  of  Desermej  474. 

V.  Sale  of  Property  of  Successions. 

10.  Where  a  formal  decree  of  a  Court  of  Probates,  recognizing  the  necessity  of 
selling  the  property  inherited  by  minors,  for  the  payment  of  the  debts  of  the 
succession,  was  rendered  after  giving  an  opportunity  to  the  attorney  of  the 
absent  heirs  to  show  that  no  such  necessity  existed,  a  purchaser  of  the  property 
will  not  be  bound  to  look  beyond  the  decree.     Valderes  v.  Bird,  396. 

11.  Where  the  sale  of  the  property  of  a  succession  is  made  for  the  payment  of 
debts,  it  may  be  sold  for  less  than  the  appraised  value.    R. 

12.  Want  of  sufficient  time  for  advertising  between  the  date  of  the  judgment  of 
a  Court  of  Probates  ordering  the  sale  of  the  property  of  a  succession  and  the 
sale  is  a  defect  cured  by  the  lapse  of  ^ye  years.  It  is  such  an  irregularity  as 
the  act  of  10th  March,  1834,  relative  to  advertisements,  was  made  expressly 
to  remedy.  See  sect.  4.  The  act  applies  to  proceedings  and  sales  previous  to 
its  passage ;  but  the  prescription  of  five  years  runs  only  from  the  date  of  the 
act,  as  to  anterior  delects  and  informalities.    lb. 
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13.  A  cteditor  of  a  saccesrion,  having  a  special  mortgage,  may  requiro  the  sale 
of  the  mortgaged  property  to  be  made  for  cash,  provided  its  appraised  value  be 
obtained.  In  this  respect  his  wish  must  always  prevail  over  that  of  the  other 
creditors.    C.  P.  990,  991,  992.    C  C.  1163.     Suceetsion  of  Ogden,  467. 

14.  Where  an  administrator  has  been  appomted  to  a  succession,  the  widow  in 
commnnity,  and  the  tutrix  of  the  minors  who  are  necessarily  beneficiary  heirst 
have  no  right  to  interfere,  and  have  nothing  to  claim  until  the  debts  of  the  es- 
tate are  paid,  and  the  administration  legally  terminated.*  The  sale  of  t)ie  pro- 
perty of  such  an  estate  for  the  payment  of  its  debts,  is  not  subject  to  the  for- 
malities  prescribed  for  the  alienation  of  the  property  of  mmors,  the  beneficiary 
heir  having  bat  a  roeidoary  interest  in  the  estate,  which  can  only  be  ascer 
tained  by  a  full  administration.    C.  C.  1148,  1161.    lb. 

YL  Of  Heirs  and  Legatees. 

16.  The  will  of  one  who  died  without  legitimate  children  or  descendants,  con- 
tainod  the  following  provision :  Tinslilue  pour  ma  Ugataire  unique  et  wnirer- 
srUcy  ma  scBur  E.  P.,  lui  dormant  et  lui  leguani  d  ce  titre  laghicraiitS  deshient 
que  je  dilaisserai  d  mon  dices.  Held,  that  this  was  an  absolute  institution  of 
an  universal  heir,  by  which  the  legatee  became  entitled  to  the  whole  estate  of 
the  testator,  and,  after  the  death  of  the  testator,  seized  of  right  of  the  efiiects  of 
the  succession,  without  being  bound  to  demand  the  delivery  thereof.  C  C. 
1699,  1602.     Prevost  v.  Marld,  612. 

16.  Art.  1474  of  the  Civil  Code  which  declares,  that  where  the  fi&ther  disposes  in 
favor  of  his  nutural  children  of  the  portion  permitted  by  law  to  be  so  disposed 
of  by  him,  he  shall  dispose  of  the  rest  of  his  property  in  favor  of  his  legitimate 
relations,  unless  he  bequeath  the  rest  to  some  public  institution,  does  not  con- 
stitute his  legitimate  relations  his  forced  heirs  for  the  rest  of  his  estate.  He 
is  bound  to  dispose  of  the  rest  of  his  property  in  favor  of  his  legitimate  rela- 
tions, but  he  may  bequeath  it  to  such  of  them,  one  or  more,  as  he  may  select 

lb. 

17.  £xcept  in  the  case  of  accretion  from  legacies  made  to  several  conjointly,  as 
provided  for  by  arts.  1700, 1701  of  the  Civil  Code,  the  legitimate  heirs  of  a 
testator  will  inherit  from  him  only  such  portion  of  the  succession  as  may  re- 
main undisposed  of,  either  because  the  testator  has  not  bequeathed  it  to  any 
legatee  or  instituted  heir,  or  because  the  heir  or  legatee  has  not  been  able  or 
willing  to  accept  it.  C.  C.  1702.  Legatees  by  an  universal  or  particular 
title,  benefit  by  the  fiiilure  of  the  particular  legacies  which  they  were  bound 
to  discharge  (  C.  C.  1697  )  ;  and  an  universal  legatee,  when  he  concurs  with 
a  forced  heir  (  C:  C.  1603),  and,  d  fortiori,  when  he  does  not,  is  bound  to 
discharge  all  the  legacies,  except  in  «ase  of  reduction.  Consequently,  where 
a  testator,  dying  without  legitimate  descendants,  but  leaving  several  brothers 
and  sisters,  institutes  pne  of  them  his  universal  heir,  such  univereal  heir  or 
legatee  will  be  entitled  to  the  benefit  resulting  from  the  &ilure  or  reduction  of 
the  particular  legacies,  to  the  exclusion  of  the  other  brothers  and  sisters,    lb. 

18.  Where  the  instituted  heir  consents  to  the  execution  of  the  particular  ]egacy» 
the  particular  legatee  cannot  contest  the  right  of  the  legitimate  heirs  to  attack 
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his  legacy  as  Illegal.  The  unwillingDess  or  refusal  of  the  institated  heir  to 
contest  the  particular  legacy,  cannot  render  it  valid ;  and  the  particular  lega- 
tee being  incapable  of  receiving,  and  the  inBtituted  heir  unwilling  to  accept  it, 
the  particular  legacy  remains  undisposed  of,  and  must,  under  article  1702  of 
the  Civil  Code,  devolve  upon  the  legitimate  heirs.    76. 

19.  A  testator,  dying  without  descendants,  instituted  one  of  his  sisters  his  uni- 
versal heir.  Another  sister  and  a  surviving  brother  commenced  an  action 
against  the  executor  of  the  deceased,  the  particular  legatees,  and  the  instituted 
heir,  for  the  purpose  of  causing  the  legacies  to  be  declared  null.  The  in- 
stituted heir  answered,  through  her  attorney  in  fact,  that  plaintifls  could  not 
attack  the  will,  as  the  respondent,  being  tlie  universal  legatee  of  the  testator, 
was  entitled  to  claim  the  whole  of  his  estate ;  averred  that  the  dispositions  of 
the  will  were  legal  and  valid ;  and  prayed  that  the  petition  might  be  dismissed, 
and  the  will  maintained  in  all  its  parts.  Held,  that  the  averment  of  the  vali- 
dity of  the  will,  and  the  prayer  for  its  execution,  do  not  amount  to  an  acqui- 
escence, on  the  part  of  an  instituted  heir,  in  the  illegal  dispositions,  nor  to  a 
consent  that  the  legatees  shall  take  the  legacies,  notwithstanding  their  ille- 
gality,   lb. 

20.  A  testator  appointed  two  persons  as  his  executors,  and  named  two  others,  A. 
and  B.,  to  replace  them,  in  case  of  the  death  or  absence  of  the  former,  leaving 
a  certain  sum  to  each  of  those  who  might  discharge  the  duties  of  executor. 
One  of  the  persons  first  named  having  died,  A.  applied  to  be  appointed  execu- 
tor in  his  place,  which  was  opposed  by  B.,  who  claimed  the  appointment  A. 
obtained  a  dismissal  of  his  application  as  in  case  of  non  suit;  and  a  judgment 
was  rendered  refusing  to  appoint  B.,  &om  which  the  latter  appealed,  citing  A. 
as  appellee.  Pending  this  appeal,  A.  renewed  his  application  to  the  Probate 
Court,  and  was  appointed  executor ;  and  from  this  judgment  no  appeal  was 
taken.  The  first  named  executor  and  A.  having  administered  on  the  estate, 
afterwards  filed  a  tableau  of  distribution,  by  which  one  of  the  sums  bequeathed 
to  the  acting  executors  was  allowed  to  A.,  and  this  tableau  was  homologated 
by  the  Probate  Court.  A  decision  being  subsequently  rendered  on  the  appeal 
of  B.,  by  which  the  latter  was  declared  to  be  entitled  to  the  appointment  of  ex- 
ecutor, a  rule  was  taken  by  him  in  the  Probate  Court  on  A.,  and  on  the  first 
named  executor,  to  show  cause  why  the  legacy  should  not  be  paid  to  him,  B- 
The  rule  was  made  absolute,  and  the  judgment  affirmed  on  appeal. 

Succession  cf  Goutjimf  541  • 

See  Sale  of  Property  of  Successums,  14. 
Vn.  Tableau  of.  Distribution, 

91.  The  notification  of  the  filing  of  the  account  and  tableau  of  distribution  of  an 
executor,  operates  as  a  citation  to  aU  persons  concerned,  creditors  as  well  as 
legatees ;  and  the  homologation  of  the  account  and  tableau,  bars  all  further 
enquiiy  aa  to  all  matters  included  therein.     Succession  of  Peytavtn,  118. 
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SURETY. 

1.  SoretieB  on  an  appeal  bond  are  liable  only  where  it  is  shown,  that  there  is  not 
sufficient  property  of  the  debtor  to  satisfy  the  execution.  C.  P.  596.  This 
fJEUst  can  be  proved  only  by  the  return  of  the  officer,  charged  with  the  execution 
of  the  judgment,  showing  a  compliance  with  all  the  requirements  of  the  law* 
A  return  that  no  property  was  found,  and  that  no  demand  was  made  of  the 
debtor,  because  he  could  not  be  found,  without  showing  that  any  demand  was 
made  of  the  plaintiff  in  execution,  his  agent,  or  counsel,  is  insufficient  to  render 
the  sureties  liable.    C.  P.  726,  727.    Lynch,  v.  Burr,  136. 

2.  No  proceedings  can  be  had  against  the  sureties  on  an  appeal  bond,  where  the 
fi,  fa.  against  the  debtor  was  returned  into  court  before  the  return  day.    Per 

Curiam :  Had  the  execution  remained  longer  in  the  hands  of  the  officer,  he 
might  haye  found  property.  At  all  events,  the  surety  is  entitled  to  the  advan- 
tage of  every  legal  delay,    lb, 

3.  Where  a  suspensive  appeal,  taken  from  a  judgment  recovered  in  a  lower  court 
and  recorded  in  the  mortgage  office,  leaves  the  judgment  unreversed,  the  plain- 
tiff will  be  bound  to  urge  any  right  he  may  have  acquired  on  the  property  of 
the  debtor  by  the  recording  of  his  mortgage,  before  resorting  to  the  surety  on 
the  appeal  bond.    C.  P.  579.     Turner  v.  Parker ,  154. 

4.  From  the  nature  and  terms  of  the  obligation  of  the  surety  on  an  appeal  bond, 
no  recourse  can  be  had  again^st  him  where  property  belonging  to  the  mass  of 
the  creditors  of  the  appellant,  subject  to  certain  privileges  and  mortgages,  is  yet 
unsold.  It  must  in  such  a  case  be  shown  by  the  creditor,  that  the  sale  of  all  the 
effects  of  the  principal  has  proved  insufficient  to  discharge  his  demand.  C.  P. 
579, 596.  Act  20  March,  1839,  s.  20.  But  where  it  is  proved  that  the  appel- 
lant had  been  declared  a  bankrupt  under  the  act  of  Congress  of  1841,  and  that 
hts  estate,  though  in  course  of  administration,  is  in  such  a  situation  as  to  affi>rd 
DO  reasonable  ground  to  expect  that  any  dividend  will  ever  be  paid  to  the  suin^r 
creditor,  he  will  not  be  bound  to  await  the  final  liquidation  of  the  bankrupt's 
estate,  before  proceeding  against  the  surety  on  the  appeal- bond. 

Flower  Y.  Dubois,  191. 

5.  A  surety  is  bound  for  the  same  thing  as  his  principal,  and  cannot  be  bound 
under  more  onerous  conditions  (C.  C.  3006) ;  and  no  reservation  which  a  cre- 
ditor can  make  in  a  contract  containing  a  novation  of  the  debt,  or  allowing  an 
extension  of  time  to  the  principal  debtor,  can  preserve  his  rights  against  a 
surety  not  a  party  to  the  contract     Chistine  v.  Union  Bank  of  Louisiana,  412- 

6.  A  judgment  obtained  against  a  surety  does  not  change  the  character  of  his 
debt,  nor  his  relation^to  the  principal  debtor ;  and  a  prolongation  of  time  granted 
to  the  latter  will  release  the  former,  in  the  same  manner  as  if  no  judgment  had 
been  obtained.  The  judgment  creditor  can  do  no  act,  whereby  the  rights  or 
recourse  of  the  surety  against  the  debtor  may  be  destroyed  or  impaired.  If  he 
make  a  novation,  or  grant  time  to  the  principal  debtor,  the  surety  is  as  efiec- 
tually  discharged,  as  if  the  judgment  had  been  satisfied.   C.  C.  2194,  3022.  lb, 

7.  The  surety  m  a  bond  taken  under  a  writ  of  arrest  cannot  be  made  liable, 
where  the  writ  was  illegally  issued.     TkomhiUv*  Christmas,  543. 
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TAXES. 
See  New  Okuans  amd  GAaaou/Kai  RiuutoAo  Cohpant. 

TUTOR. 
See  MiNOB. 

WARRANTY. 
See  Sale,  8,  9,  10,  II,  12. 

WILL. 
See  DoMATioics  Mortis  Causa* 
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